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CASES 


ARGUED  Am  DETERMINED  l8*** 
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am 

OTHER  COURTS, 

Trinity  Term, 

In  the  Third  Year  of  the  Reiga  of  Oeoboe  IV. 


Hunt  t>.  Bell.  Jum  g. 

HPHIS  was  an  action  on  the  case,  for  a  libel  against  i.  In  an  ac- 
.  the  Plaintiff,  in  regard  to  his  conduct  as  proprietor  £"^5^ 
of  a  building  called  the  Tennis-court,  which,   the  de-  tiff  in  his  vc- 
claration  stated,  he  had  himself  appropriated,  and  had  cationasan  ex- 
permitted  others  (for  money  therefore  paid  to  him)  to  ^ng  matchesT 

appropriate  for,  (amongst  other  lawful  purposes)  die  (he  jury  were 

directed  to 
consider  whether  the  Plaintiff's  exhibitions  were  not  illegal,  as  tending  to  form 
prize-fighters,  the  Judge  declaring  such  to  be  his  opinion,  but  recommending  the 
jury  to  find  a  verdict  for  the  Plaintiff,  in  order  that  the  question  might  be  fully 
discussed  on  a  motion  to  set  aside  such  verdict :  a  verdict  having  been  found  for  the 
Defendant,  the  Court  refused  to  grant  a  new  trial. 

a.  SembUt  that  public  exhibitions  of  sparring  matches  are  illegal. 

3.  A  party  who  pursues  an  illegal  vocation  has  no  remedy  by  action  for  a  libel 
regarding  his  conduct  in  such  vocation. 

Vol.  I.  B  exhibiting 


CASES  in  TRINITY  TERM 

1822.  ^  exhibiting  from  time  to  time  therein  of  sportive  and 
amicable  contests,  or  matches,  in  the  art  of  pugilism,  or 
boxing,  with  padded  gloves,  commonly  called  sparring, 
by  and  between  persons  skilled  in  such  art,  for  the 
amusement  of  any  persons  desirous  of  being  spectators 
thereof,  and  paying  for  their  admission  into  such  build- 
ing a  certain  sum  of  money  per  head. 

The  general  issue  was  pleaded.  At  the  trial  before 
Dallas  C.  J.,  Middlesex  sittings  after  Easter  term  last, 
the  above  statement  as  to  the  nature  of  the  exhibitions 
at  the  Tennis-court  was  fully  made  out,  and  also,  that 
those  exhibitions,  consisting  of  sparring,  chiefly  by  pro- 
fessors of  pugilistic  science,  had  always  been  conducted 
in  the  most  orderly  manner.  There  was  no  evidence 
that  they  were  designed  as  a  training  or  preparation  for 
regular  prize-fighting.  The  publication  of  the  matter 
complained  of  was  admitted  by  the  Defendant,  and  it 
appeared  to  be  clearly  libellous ;  but  the  defence  was, 
that  the  purpose  to  which  the  Plaintiff  had  appropriated 
the  Tennis-court  was  illegal,  as  being,  if  not  an  absolute 
training  for,  preparatory  to  and  promotive  of,  regular 
prize-fighting :  and  the  preamble  of  the  statute  25  G.  2. 
c.  36.  5.  2.  was  referred  to,  as  indicatory  of  the  views 
entertained  by  the  legislature  on  such  matters. 

Dallas  C.  J.  first  put  it  to  the  jury  to  consider, 
whether  the  Plaintiff's  exhibitions  were  not  illegal,  as 
tending  to  form  prize-fighters,  declaring  such  to  be  his 
opinion  at  the  moment,  although  he  was  unwilling  to 
decide  the  point  without  further  time  for  deliberation, 
and  he  then  recommended  the  jury  to  find  a  verdict 
for  the  Plaintiff,  which  the  Defendant  might  afterwards 
move  to  set  aside,  and  so,  fully  discuss  the  question : 
but  the  jury  found  a  verdict  for  the  Defendant.  Where- 
upon 

Bosanquet 


IK  TUB  Tffl|0  ¥tf£  9f  ©Eft  }V. 

Bosanquet  Segt.  now  moved  %  a  pew  tra^.^n  tfte 
following  grounds:  The  verdict  was  gurep  under  the 
supposition  that  the  Plaintiff's  vocation  was  illegal;  bat 
there  was  n?  evidence  that  his  exhibition*  weip  designed 
as  a  training  or  preparation  fojr  regular  prize-fij^itipg ; 
and  a  mere  exercise  of  pugilistic  skill,  divested  of  vio- 
lence by  the  use  of  padded  gloves,  is  not  illegal,  such 
exercise  being  not  only  unaccompanied  with  hrasaph  of 
the  peace  or  danger,  but  being  highly  beneficial  as  pro- 
motive of  bodily  strength  and  agility,  and  as  fiirjn^bMgpg 
means  of  defence  against  unprovoked  attacks.  Prize- 
fighting has  always  been  interrupted  and  repressed  by 
the  magistrates,  but  they  have  never  interfered  ,to  pre- 
vent exhibitions  of  sparring,  as  they  must  Jpnre  done 
if  such  exhibitions  had  been  unlawful ;  and  tfiis  is  the 
first  time  the  legality  of  them  has  been  questioned.  If 
it  be  unlawful  in  the  way  of  exhibition,  or  otherwise,  to 
give  and  receive  instruction  in  the  art  of  pugilistic  at- 
tack and  defence,  those  instructions  being  unaccom- 
panied with  violence  or  danger,  except  from  accidents, 
which  might  equally  occur  in  tennis,  cricket,  or  other 
games,  a  fortiori  must  all  instruction  or  practice  in 
fencing,  broad-sword  exercise,  or  archery,  be  illegal ;  yet 
exhibitions  of,  and  practice  in  the  two  former,  have  never 
been  interrupted,  though  publicly  carried  on*  There  are 
numerous  enactments  for  the  encouragement  of  archery; 
and  in  Rex  v.  Handy  (a)  Lord  Kenyan  must  be  taken  to 
have  spoken  of  fencing  as  not  illegal.  The  price  de- 
manded for  admission  would  prevent  exhibitions  of  this 
kind  from  occasioning  idleness  in  the  poorer  classes  of 
society;  though,  if  it  were  otherwise,  Lord  Coke  says  (&), 
"  When  King  Edw.  3.,  in  the  39th  year  of  his  reign, 
commanded  the  exercise  of  archery  and  artillery,  and 
prohibited  the  exercise  of  casting  stones  and  bars,  and 

(a)  6  T.  R.  a86.        (*>)  ix  &?•  87.,  case  of  Monopolies. 
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1822.  the  hand  and  foot-balls,  cock-fighting,  et  alios  vanos 
Judos,  yet  no  effect  thereof  followed  till  divers  of  them 
were  prohibited  upon  a  penalty  by  divers  acts  of  parlia- 
ment" But  there  is  no  act  of  parliament  which  forbids 
sparring  exhibitions,  and  they  do  not  fall  even  within 
the  preamble  of  25  G.  2.  c.  36.  s.  2.  Stage  represent- 
ations they  cannot  be  called,  with  more  propriety  than 
the  feats  of  tumblers,  which  latter  have  been  holden  not 
to  be  stage  representations  within  that  act.  Bex  v. 
Handy. 

Dallas  C.  J.  When  this  cause  was  tried,  I  certainly 
delivered  an  opinion,  such  as  I  could  form  at  the  mo- 
talent,  and  under  some  difficulty ;  for  I  think  there  may 
be  difficulty  in  this  question,  and  I  have  wished  for  fur- 
ther time  to  consider  it  Without  going  into  matters 
foreign  to  the  point  under  discussion,  we  know  that,  in 
the  early  periods  of  their  history,  it  has  been  the  prac- 
tice of  all  civilized  nations  to  train  up  their  population  to 
exercises  of  activity  and  courage ;  and,  with  a  view  to  na- 
tional defence,  to  promote  emulation  in  amicable  contests 
of  strength.  I  stated  to  the  jury  the  difficulty  of  dis- 
tinguishing between  fencing  and  boxing.  Many  persons, 
now  present,  can  recollect  the  exhibitions  of  skill  by 
Angelo,  Roland,  Si.  George,  and  others ;  and  yet,  is  not 
fencing  the  art  of  attack,  as  well  as  of  defence,  and  is 
it  not  more  dangerous  than  boxing?  But  is  fencing 
illegal?  or  is  it  illegal  to  attend  a  fencing-school  ?  is  it 
illegal  to  practise  the  bow  and  arrow.  ?  are  archery 
meetings  illegal?  On  all  these  views  of  the  subject,  I 
felt  considerable  difficulty.  But,  on  the  whole,  when  I 
consider  that  these  sparring  exhibitions  are  conducted 
by  professors  of  pugilism ;  that  they  are  meetings  which 
may  tend  to  encourage  an  illegal  vocation,  and  to  form 
prize-fighters,  I  see  no  reason  for  disturbing  the  present 
verdict 

Par* 
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Park  J.  If  it  were  necessary  for  us  to  decide,  whe- 
ther exhibitions,  such  as  those  in  which  the  Plaintiff 
was  engaged,  are  illegal,  I  should  wish  for  more  time 
before  I  came  to  a  conclusion,  because  exercises  of  such 
a  kind  have  long  existed.  The  argument  drawn  from 
the  supposed  legality  of  fencing  exhibitions,  would  be 
stronger  in  favour  of  sparring  exhibitions,  if  persons 
who  learned  fencing  were  trained  to  prize-fighting,  as 
pugilists  notoriously  are;  but  such  is  not  the  case:  and 
it  having  been  put  to  the  jufy,  whether  the  Plaintiff's 
exhibitions  did  not  tend  to  form  prize-fighters,  I  see  no 
for  disturbing  the  verdict. 


1882. 

Hunt 

V. 


Bubrough  J.  I  am  of  opinion,  that  the  practice  in 
question  is  illegal.  The  chief  object  for  which  persons 
attend  these  exhibitions  is  to  see  and  judge  of  the  com- 
parative strength  and  skill  of  parties,  who  may  be  after- 
wards matched  as  prize-fighters,  and  that,  frequently,  to 
the  loss  of  life;  for  there  can  be  no  doubt  that  the 
skill  acquired  in  these  schools  enables  the  combat- 
ants to  destroy  life,  in  some  instances,  by  a  single  blow ; 
and  it  is  notorious,  that  persons  assembled  at  these 
exhibitions  engage  in  illegal  bets  on  the  issue  of  such 
encounters. 


Richabbson  J.  If  the  question  were  merely,  whether 
it  is  lawful  or  unlawful  for  persons  to  learn  the  art  of 
self-defence,  whether  with  artificial  weapons  or  such 
only  as  nature  affords,  there  can  be  no  doubt  that  the 
pursuit  of  such  an  object  is  lawful ;  but  public  prize- 
fighting is  unlawful,  and  any  thing  which  tends  to  train 
up  persons  for  such  a  practice,  or  to  promote  the  pur- 
suit of  it,  must  also  be  unlawful.  The  jury  have  found 
that  the  exhibitions  in  question  have  such  a  tendency, 
and  I  see  no  reason  for  disturbing  their  verdict 

Rule  refused* 
B  3 


CJtSBB  m  TMNFTY  TERM 


Jwk  ii.      Gloteb,  Assignee  of  the  Sheriff  of  Hants,  r. 

Coles  and  Others, 

The  condition  T^EBT  oti  a  replevin  bond.     In  the  declaration,  the 

bofriwaMfcat  condition  of  the  bond  was  stated  to  be,  that  if  the 

Defendant  Defendant,  at  the  next  bounty  court,  should  prosectite 

thonl*F*?  his  action  with  eflect  against  the  Ptarntifl^  for  taking 

feet  his  action  an<*  ttnjusHy  detaining  his  goods  and  chattels  in  the 

against  Plain-  gaid  condition  mentioned;   and    should   make  return 

and  un'ustr?*  t^iereo^  &  return  should  be  adjudged,  and  should  save 

detaining  the  harmless  and  indemnified  the  sheriff^  &c.  for  replevying 

*?*??*£  A  the  said  goods  and  chattels,  and  from  all  actions,  &c. 

Defendant,  in  hi  consequence  thereof,  then  the  obligation  was  to  be 

the  dwelling-  VDid,  otherwise  in  full  force.     At  the  trial  before  Pari  J* 

land*  and*"  Winchester  Lent  assizes,  1 822,  the  condition  of  the  bond 

premises  of  produced  in  evidence  appeared  to  be,  that  the  ^Defendant 

the  Defendant,  &m\&  prosecute  with   rifcet   his    action    against  the 

*vtz»  in  the  JJ  .     . 

parlour,  a  car-  Plaintiff,  for  taking  and  unjustly  detaining  the  goods 

P*>  te.>  and  chattels  of  the  Defendant  in  the  dwelling-hotise, 

cTcom^ina^  *irm  ^an^s» 4m^  premises  of  the  Defendant,  viz.  In  the 
field  called  &,  parlour,  a  carpet,  hearth  rug,  &c ;  growing  crops  of 
&c.,and  should  cgm^  24  acreg  of  ^^  faen  growing  in  a  field  called 
make  return 
thereof,  if  re-    Saverfa/S)  &c.;    and  should  make  return  thereof,  if 

turn  should  be  return  should  be  adjudged  by  the  law,  and  also 
ififbd^  8hould  indemnify  the  sheriff  and  his  officers  for  the 
nify  the  sheriff  replevying  the  said  goods  and  chattels.  A  ver- 
and  his  officers  ^  Wflg  found  for  fte  p\aintiff  wjth  fc^  for  thc 
for  replevy- 
ing the  said 
goods  and  chattels. 

The  declaration  stated  the  condition  to  be,  that  Defendant  should  prosecute  with 
effect  his  action  against  the  Plaintiff,  for  taking  and  unjustly  detaining  Defendant's 
goods  and  chattels  in  the  said  condition  mentioned,  and  should  make  return  thereof, 
if  return  should  be  adjudged*  ajtf,  should  indemnify  the  sheriff  an^  his  officers  for 
replevying  the  said  goods  and  cnattels :  Held,  that  this  was  no  variance. 

Defendant 


tf. 
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Defendant  to  move  to  enter  a  nonsuit,  if  the  Court 
should  be  of  opinion  there  was  any  variance  between 
the  condition  stated  in  the  declaration,  and  that  which 
appeared  on  the  bond  produced  in  evidence.    Accord-      Coles. 
ingJyt 

Pell  Serjt.,  in  the  last  term,  moved  for  a  rule  nisi9 
arguing  as  follows :  the  bond  declared  on  is  conditioned 
to  prosecute  an  action  for  taking  and  unjustly  detaining 
goods  and  chattels.  The  bond  produced  in  evidence  is 
conditioned  to  prosecute  an  action  for  taking  and  un- 
justly detaining  goods,  chattels,  and  growing  crops, 
Giowing  crops  cannot  be  considered  as  goods  and 
chattels  for  the  purpose  of  obviatipg  .this  objection ; ,  for 
growing  crops  were  not  distrainable  at  common  law, 
whereas  goods  and  chattels  were;  and  growing  crops 
are  to  be  disposed  of  in  a  peculiar  way  pointed  ont  by 
11  G.  2.  c.  19.  s.  8.,  atyd  adapted  to  that  species  of  pro* 
perty.  Secondly,  the  bond  declared  on  is  conditioned  to 
return  goods  and  chattels,  if  a  return  should  be  adjudged  > 
the  bond  produced  in  evidence  is  conditioned  to  retuija 
mods,  chattels,  and  growing  props.  Then,  as  the  pe- 
nalty is  double  the  amount  of  the  distress,  the  penalty 
in  the  one  bond  would  be  considerably  larger  than  in 
the  other.     A  rule  nisi  having  been  granted, 

,  Lens  Serjt-  *K>w  shewed  cause  against  it.  The  con- 
dition of  the  bond  is  set  forth  in  substance;  fpr  rit 
enumerates  the  growing  crops  under  the  general  dp*  ' 

scription  of  goods  and  chattels,  and  whether  correctly 
or  no,  is  immaterial  for  the  purpose  of  this  declaration : 
but  it  may  be  contended,  that,  for  the  purpose  of  a 
replevin,  such  description  is  sufficient ;  for  the  statute 
1 1  G.  2.  c.  19.  5. 8.  says,  that  the  appraisement  and  sale 
of  corn  after  the  time  there  jpointed  out  shall  be  pro- 
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1829.  ceeded  in,  towards  satisfaction  of  the  rent,  in  the  same 
manner  as  other  goods  and  chattels  may  be  seised,  dis- 
trained, and  disposed  of.  So,  in  s.  23.  the  bond  is  to 
be  taken  for  prosecuting  the  replevin,  and  for  duly 
returning  the  goods  and  chattels,  if  return  shall  be  ad* 
judged.  Under  &  JSeri  facias  too,  growiug  crops  are 
taken  as  chattels. 

Pell  was  beard  in  support  of  his  rule. 

Park  J.  (a)  I  think  the  declaration  is  sufficient,  and 
that  there  is  no  variance  between  the  bond  set  out  on 
record,  and  that  produced  in  evidence.  It  could  only 
be  contended  that  this  was  a  variance  by  reading  the 
bond  reddendo  singula  singulis:  but  the  bond,  after 
specifying  all  the  articles  distrained,  is  conditioned  to 
indemnify  the  sheriff  for  replevying  the  said  goods  and 
chattels.  Thereby  clearly  including  the  growing 
crops,  which  had  been  before  specified  under  the  head 
of  goods  and  chattels.  The  bond,  too,  is  conditioned 
to  prosecute  a  replevin  of  goods  and  chattels  in  the 
house,  and  on  the^arm  and  lands  of  the  plaintiff;  by 
these  latter  must  be  intended  the  growing  crops.  Be- 
sides, if  it  were  necessary,  growing  crops  must,  for  this 
purpose,  be  considered  as  chattels  under  liQ.S. 

Burrough  J.  The  bond  is  correctly  set  out,  as  far 
as  the  setting  out  goes,  and  that  is  far  enough  for  the 
Plaintiff's  purpose. 

Richardson  J.  I  think  the  declaration  has  suffi- 
ciently set  out  the  condition  of  this  bond.  The  con- 
dition is,  that  the  Defendant  shall  prosecute  with  effect 

(a)  Dallas  C«  J.  absent,  being  ill. 

•  re* 
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a  replevin  of  the  goods  mentioned  in  the  bond ;  but  he 

coold  not  have  prosecuted  with  eflect  unless  he  included 

in  his  action  the  growing  corn  which  was  mentioned  as 

part  of  the  goods  and  chattels.    Besides,  by  the  1 1  G.  2.       Count 

growing  corn  must  be  considered  a  chattel  for  this 

purpose. 


Jackson  v.  Lowe  and  Lynam.  /«**  u. 

HTHIS  action  was  brought  to  recover  damages  for  the  The  purchaser 

non-performance  of  a  contract  for  the  sale  and  do-  **  "".**** 
livery  of  100  sacks  o(  good  English  seconds  flour,  at  45*.  a  tohuLadT 
sack.   At  the  trial  before  Garraw^  Stafford  Lent  assizes,  Aw,  at  y  * 
IBM,  were  given  in  evidence  the  two  following  docu-  ^  tbe\«ndo» 
mentor  first,  a  notice  from  the  Plaintiffto  the  Defendants,  as  follows:* I 

u  To  Messrs.  Joseph  Lowe  and  George  Lynam,  of  h™*ZJ£* 
Stoke  upon  Trent,  in  the  county  of  Stafford,  millers.         that  the  cent 

m  I,  the  undersigned,  Samud  Jackson  of  Hanky,  in  the  you  deli  wed 
county  of  Stafford,  grocer  and  flour  dealer,  do  hereby  ^^^ 
give  you  notice,  (as  I  have  frequently  done,)  that  the  of  my  contract 
flour  you  caused  to  be  delivered  to  me  on  Wednesday  wilhJ!J!a*J 
and  Thursday  last,  (in  part  performance  of  my  contract  good  Bnglhb 
with  you,  for  100  sacks  or  bags  of  good  English  seconds  •»■*  floor, 
flour,  at  45*.  per  sack  or  bag,  the  whole  of  which  were  aaca^k  of  so 
to  have  been  delivered  as  on  Thursday  last,)  is  of  so  bad  a  quality 
bad  a  quality,  that  I  cannot  either  sell  it  as  flour,  or  ^J^^L 


bread.  Hie  sacks  of  flour  are  at  my  shop,  and  you  will  send  for  them,  otherwise 
I  shall  commence  an  action."  To  which  the  vendors  answered  by  their  attorney, 
«  Messrs.  L.  and  X.  consider  they  have  performed  their  contract  with  you  as  far 
as  k  has  gone,  and  are  ready  to  complete  the  remainder ;  and,  unlets  the  flour  is 
paid  for  at  the  expiration  of  one  month,  proceedings  will  be  taken  for  the  amount." 
Held,  that  a  jury  was  warranted  in  concluding  that  the  contract  mentioned  in  the 
vendors9  answer,  was  the  same  as  that  particularised  in  the  purchaser's  letter,  and 
that,  therefore,  the  two  writings  constituted  a  sufficient  metaoraadum  of  the  contract 
under  the  ifth  section  of  the  statute  of  frauds, 

make 
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1822.  ttfekfe  tt  into  saleable  bread*  as  will  Appear  by  the 
samples  of  the  flour  and  bread  left  at  the  office  of  Mr. 
Adams,  attorney  at  law,  in  Newcastle  under  Lyne.    I 

IftfrB*  farthef  give  you  noticfe,  that  the  same  bags  or  sacks  of 
ftftlr  (with  the  exception  only  of  the  samples  above 
alluded  to,)  are  at  my  shop,  and  at  your  risk ;  you  will, 
therefore,  immediately  on  receiving  this  notice  send  for 
them  away,  otherwise  I  shall  commence  an  action  against 
you  for  trespass.  Ana  I  lastly  give  you  notice,  that  I 
not  only  hold  you  answerable,  and  expect  you  to  fulfil 
your  part  of  the  contract  above  alluded  to,  in  the  course 
of  this  present  week,  but  in  addition  thereto,  make  me 
aifaple  remuneration  for  the  loss  I  have  sustained  in 
eofesequence  of  your  neglect,  as  I  have  always  been,  and 
stilt  am  ready  to  fulfil  my  part  of  the  contract.  Given 
under  my  hand  thb  24th  day  of  September,  1821* 

Samuel  Jackson." 

Next*  the  answer  to  the  foregoing,  written  at  the 
desire  and  under  die  instructions  of  the  Defendants,  by 
their  attorney's  clerk. 

"Stoke,  27th  September,  J 821. 
"  Sir, 
"  I  have  your  letter  or  notice  of  the  24th  September, 
directed  to  Messrs.  Lobe  and  Lynam,  now  before  me; 
in  reply  to  whith>  I  have  to  state  that  Messrs.  L.  and  L. 
consider  they  have  performed  their  contract  with  you 
as  far  as  it  has  gone,  and  are  ready  to  complete  the 
remainder;  and  I  have  also  to  inform  you,  that  unless 
the  flour  is  paid  for  at  the  expiration  of  one  month  from 
the  20th  instant,  proceedings  will  be  taken  against  yoa 
for  the  recovery  of  the  amount,  without  any  further 
notice. 

« I  am,  Sir, 

"  Yours  obediently, 
"  Wnu  Williams. 
*  To  Mr.  &  JacKson,  Baker,  Hanley." 

Sixteen 


in  *tt*  Tirfiib  Y*i*  an  BSCX  IV.  H 

Stateh  sucks  of  flour*  k  appeared,  had  actually  been        1889- 
delivered;  but  it  being  disputed  whether  or  no  there     y*m  ^i^ 
had  been  on  the  part  of  the  Plaintiff,  such  an  acceptance     J******* 
of  them  as  would  render  unnecessary  a  note  Or  memo-       Low* 
randum  of  the  contract  udder  die  17  th  section  of  die 
statute  of  frauds,  it  was  contended  for  the  Plaintift  and 
dented  for  die  Defendant,  that  the  above  notice  and 
the  answer  to  it,  taken  together,  constituted  a  sufficient 
m^ntomnduib  of  the  contract)  uhder  tto  pitovtsioas  of 
that  statute*      A  verdict  having  beeft  found  for  the 
Plaiptifi, 

Bostoquet  &erjt,  in  the  bat  term,  moved  for  a  rule 
mst  for  *ettf*g  aside  this  verdict  and  altering  a  nonsuit 
or  for  a  new  trials  en  the  ground,  that  though  two  distinct 
writing  might  be  coupled,  so  aa  to  make  a  memoran- 
dum of  contract,  the  above  notice  arid  answer  to  it  did 
not,  taken  together^  ecmtitute  a  sufficient  memorandum 
of  the  uwpCtna  under  the  statute  e£  frauds j  be  con- 
•tended,  that  the  Plaintiff's  notice  being  framed  with  the 
expression,  "  my  contract"  and  the  Defendants'  answer 
wkh  the  expression^  "  their  tontraJct  ;"  instead  of  the 
contract,  or  the  eontraet  in  yet*  notice?  there  was 
nothing  from  which  the  juay,  in  the  absence  of  farther 
evidence,  were  warranted  to  infer  that  the  contract 
mentioned  in  the  answer  was  the  same  as  the  contract 
mentioned  in  the  notice*  The  Defendants  would  not 
ha*e  been  prevented  (by  any  thing  which  their  answer 
contained)  from  shewing  that  the  contract  which  they 
had  them  in  Wew,  weft  different  from  the  contract  de- 
scribed in  the  Plaintiff's  notice.  If  they  could  have 
shewn  that,,  there  was  no  memorandum  authenticated 
by  both  parties,  of  the  contract  on  which  the  Plaintiff 
had  declared. 

A  rule  nisi  having  been  granted, 

m 
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1822.  Pell  Serjt  now  shewed  cause  against,  and  Botanquct 

supported  the  rule. 

Park  J.  (a)     In  this  case,  I  think  there  was  a  suf- 
ficient note  in  writing  of  the  contract  on  which  the 
Plaintiff  sued.     It  is  admitted,  that  two  distinct  writings 
may  be  coupled  together  and  constitute  a  memorandum 
within  the  intention  of  the  statute,  and  there  are  de- 
cisions to  this  effect :  Saunderson  v.  Jackson  (6),  Schneider 
v.  Norris.(c)     The  question  therefore  is,  whether  the 
jury  were  not  warranted  in  concluding,  there  was  in 
this  case  a  sufficient  note  in  writing.     The  writing  must 
clearly  refer  to  the  contract,  which  is  the  ground  of 
action ;  but  how  can  there  be  a  clearer  reference  than 
in  the  Defendants9  letter?    The  notice   contains  an 
assertion  of  the  contract,  specifying  the  quantity,  quality, 
'  and  price  of  the  flour,  and  to  this  contract  the  answer 
most  clearly  refers,  disputing  none  of  the  terms  of  it, 
nor  mentioning  any  other  terms,  but  asserting  a  part 
performance. 

Burrough  J.  It  is  quite  impossible  for  the  most 
scrupulous  man  to  doubt  that  on  these  two  papers  there 
is  sufficient  evidence  in  writing  of  the  Defendants9 
contract 

Richardson  J.  I  think  these  two  papers  were  a 
sufficient  memorandum  or  note  in  writing  of  the  De- 
fendants9 contract,  according  to  the  provisions  of  the 
statute  of  frauds.  The  Plaintiff  in  his  notice  states  the 
terms  of  the  contract,  and  the  Defendant  by  his  answer 
recognizes  them  sufficiently  to  warrant  the  jury  in  con- 
cluding, that  both  parties  had  the  same  contract  in  view, 

(a)  Dallaj  C.J.  absent,  being     (*)  %B.&  P.  %fr 
ill  (c)  %M.&S.M. 

It 
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It  is  admitted,  that  if  the  Defendants  had  written,  1822. 
"  they  have  performed  the  contract  mentioned  in  your 
notice,"  it  would  have  been  sufficient ;  bat  the  jury 
have  found,  and  I  think  satisfactorily,  that  this  was  the 
contract  referred  to ;  Saundtrson  v.  Jackson  is  in  point, 
and  the  rule  must  be 

Discharged. 


Hopkinson  v.  Smith.  /«*  «• 

HPHIS  was  an  action  by  the  Plaintiff,  an  attorney,  to  An  attorney  : 

recover  the  amount  of  his  bill,  for  business  done  for  c*nnot  ***** 

a  charge  for 
the  Defendant,  in  a  suit  by  the  Defendant  against  one  conducting  a 

Naylor.      At  the   York  Spring    assizes,    1822,   before  ««t  in  which 

Bayley  J.,  the  case   appeared   to  be  as  follows.     The  ^i^L. 

Plaintiff  resided   at  Dewsbwy  in   Yorkshire,  five  miles  not  had  the 

from  Wakefield.     The  Defendant  lived  at  Huddersfield,  Jj£j£  the 

fourteen  miles   from    Wakefield,   and   applied   to  John  judgment  and 

Berry,  (who  resided  at  Wakefield,  and  who  had  been  a  ^penntend- 

clerk  of  the  Plaintiff's,  and  practised  in  his  name,  but  fore,  where, 

was  not  an   attorney,)  to  commence  the   suit  against  in  an  action  on 

an  attorney's 
bill,  it  appeared  that  the  Plaintiff  lived  at  D.,  five  miles  from  /P.,  that  the  Defendant  lived 
at  H.,  fourteen  miles  from  W.>  and  applied  to  J,  B.  (who  resided  at  W^  and  who  had 
been  a  clerk  of  the  Plaintiff's,  and  practised  in  his  name)  to  carry  on  the  suit  for  which 
the  bill  in  auestion  was  incurred  j  J.  B.  carried  on  the  suit,  and  it  did  not  appear 
that  the  Defendant  ever  saw  the  Plaintiff,  or  had  the  benefit  of  his  judgment ;  the 
business  done  at  the  office  at  W.  was  for  J.  B.'s  benefit,  except  one-third,  which  the 
Plaintiff  received  for  coming  over  once  a-week  to  shew  his  face ;  Plaintiff's  name 
was  not  on  the  door  at  W„  nor  was  it  employed  by  J.  B,  in  soliciting  business ;  but 
J.  B.  frequently  consulted  with  Plaintiff;  drafts  were  sometimes  engrossed  at  D.  for 
the  office  at  W. ;  the  draft  of  the  brief  in  the  suit  which  J.  B.  had  carried  on  for 
Defendant,  was  in  the  hand-writing  of  Plaintiff,  as  well  as  some  items  in  J.  &'• 
books  touching  that  suit;  he  Defendant,  when  applied  to,  admitted  the  sum 
claimed,  but  required  to  set  off  a  sum  due  to  him  from  /.  B„  which  was  refused : 
Held,  that  a  nonsuit,  directed  by  the  Judge  who  tried  the  cause,  was  proper. 

Naylor. 
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1822.  Naylor.  Berry,  tbeR  earned  on  the  suit*  and  its  did  net 
appear  that  the  Defendant  was  ever  seen  with  the 
Plaintift  or  had  the  benefit  of  the  Plaintiff's  judgment 
in  the  management  of  the  business. 

The  business  done  at  the  Wakefield  office  by  Berry, 
was  for  Berrtf*  benefit,  except  one-third  which  the 
Plaintiff  was  to  have  as  a  remuneration  for  his  loss  of 
time,  in  coming  over  once  a  week  to  shew  his  face.  In 
soliciting  for  business,  his  name  was  seldom  or  never 
introduced,  nor  did  it  appear  on  the  door  of  the  office 
at  Wakefield,  but  Berry  frequently  Consulted  with  the 
Plaintiff;  drafts  were  sometimes  engrossed  at  Dewsbvry 
for  the  office  at  Wakefield;  the  draft  of  the  brief  in  the 
Defendant's  action  against  Naylor,  was  in  the  Plaintiff's 
hand-writing,  and  had  been  settled  by  him,  and  some 
of  the  entries  in  Berry's  books  respecting  the  items  in 
the  Defendant's  suit  against  Naylor,  were  in  the  Plain- 
tiff's hand-writing.  When  the  bill,  for  which  the 
present  action  was  brought,  was  delivered  to  the  De- 
fendant, he  admitted  that  the  sum  was  due ;  but  com- 
plained that  it  was  a  hard  case,  as  he  had  a  bill  against 
Berry  for  spirits,  and  should  expect  the  amount  to  be 
deducted.     This  was  refused  by  the  Plaintiff. 

Upon  these  facts  the  learned  Judge  directed  the 
Plaintiff  to  be  nonsuited,  on  the  ground,  that  no  retainer 
of  the  Plaintiff  was  proved;  that  before  a  party  could 
be  called  on  to  pay  an  attorney's  bill,  he  ought  to  have 
had  .the  benefit  of  an  attorney's  judgment,  which  the 
Defendant  in  this  case  had  never  obtained;  and  that 
if  tl^e  transactions  between  Berry  and  the  Plaintiff 
amounted  to  a  partnership,  the  action  should  have  been 
brought  in  both  their  names. 

HuUock  Serjt.  moved  for  a  new  trial,  contending, 
that  the  proof  of, a.  retainer  wap.  rendered  unqecesspry, 
by  the  Defendant's  having  admitted  the  amount  claimed 
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to  \>e  due ;  that  it  was  allowable  qnd  usual  for  attprnie*       1&22. 
to  station  clerks  at  a  distance  for  the  purpose  of  taking    hopkij^k 
instructions,  and  that  it  appeared,  that  the  Defendant  Vm 

had  in  this  case,  had  the  benefit  of  the  Plaintiff's  ju<Jg-  Smith. 
ment,  the  brief  having  been  proved  to  be  in  bis  hand- 
writing. As  to  the  supposition  of  a  partnership  between 
Berry  and  the  Plaintiff  a  per  centage  on  the  amount  of 
business  procured,  would  not  of  itself  constitqte  a  part* 
nership,  inasmuch  as  it  had  been  decided,  that  the 
paying  an  agent  by  a  proportion  of  tjie  profits  of  an 
adventure,  did  not  amount  to  a  partnership.  Meyer  v. 
Sharpe.  (a) 
A  rule  nisi  having  been  granted, 

Vaughan  Serjt,  who  shewed  cause  against  it,  in 
addition  to  the  reasons  for  the  nonsuit  given  by  the 
learned  Judge  at  the  trial,  pointed  out  the  injustice  of 
depriving  the  Defendant  of  his  set  off  against  Berry, 
when  there  had  been  no  communication  or  privity  of 
contract  between  him  and  the  Plaintiff. 

Hullock  was  heard  in  support  of  his  rule. 

Park  J.  (b)  It  is  clear  on  principles  of  public  policy, 
that  this  nonsuit  ought  not  to  be  set  aside,  because, 
from  the  earliest  times  since  parties  have  been  allowed 
to  appear  by  attorney,  there  has  been  great  anxiety  on 
the  part  of  the  legislature,  to  keep  that  branch  of  the 
profession  pure,  and  the  Judges  are  entitled  to  see  when 
a  charge  is  made  for  the  assistance  of  an  attorney,  that 
such  assistance  has  been  bond  Jide  given.  Here,  the 
Defendant,  knowing  nothing  of  the  Plaintiff  (who  was 
only  to  shew  his  face  occasionally,)  applied  to  Berry,  who 
was  indebted  to  him  for  a  quantity  of  .spirits ;  and  Berry 

(a)  4  Taunt.  74.  (*)  Dallas  C.  J.  absent,  being  ill. 

might 
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1822.  might  have  been  selected  to  perform  the  Defendant's 
business,  with  the  decided  intention,  that  the  debt  dne 
from  him  should  be  set  off  against  the  charge  for  such 
business.  I  do  not  say  it  would  not  be  a  sufficient  ex- 
ercise of  the  business  of  an  attorney,  if  in  a  place  where 
he  carries  on  his  business,  or  where  he  may  have  two 
offices,  he  should  sometimes  refer  his  clients  to  a  clerk, 
because,  in  such  a  case,  the  constant  opportunity  of 
conference  with  the  clerk,  enables  the  client  to  have  the 
benefit  of  the  attorney's  judgment;  but  the  circum- 
stances are  very  different  here,  and  Berry  acted  alto* 
gether  without  assistance.  Since  the  trial  of  this  case, 
another  similar  in  its  circumstances  has  been  tried  at 
Lancaster  before  Mr.  Justice  Holroyd,  who  decided .  in 
the  Barae  way  as  Mr.  Justice  Bayley. 

BurroughJ.  Independently  of  the  general  quo* 
tion,  on  the  facts  of  this  case  it  is  clear  the  Plaintiff 
cannot  maintain  his  action.  But  the  general  question 
is  of  great  importance;  we  are  bound  to'  admit  at- 
tornies,  to  examine  them,  to  punish,  and  to  regulate 
their  conduct  in  regard  to  their  clients;  but  what 
control  can  we  have  over  the  attorney,  where  the  client 
has  no  communication  with  him.  The  present  is  not 
the  case  of  an  attorney  who  superintends  another  busi- 
ness at  a  little  distance  from  his  own  office,  but  of  one 
who  seldom  appeared,  who  never  gave  the  benefit  of  his 
judgment  in  this  case,  and  who  paid  the  clerk,  not  a 
salary,  but  a  proportion  of  the  profits  of  the  business. 

Richardson  J.  On  the  facts  of  this  case,  independ- 
ently of  any  rule  of  law,  this  nonsuit  ought  to  stand ; 
because  Berry's  participation  in  the  profits  seems  to 
amount  to  a  partnership,  and  Hqpkinson,  probably,  sued 
alone,  because  such  a  partnership  was  illegal  But  the 
charge  he  makes  against  the  Defendant  is  illegal  on 

general 


in  the  Third  Year  o»  GEO.  IV.  17 

general  grounds:  it  is  the  business  of  an  attorney  to       1822. 
instruct  his  clerk,  in  order  to  render  Kim  competent  to     *  l_-  l  ' 
pursue  his  profession ;   but  here  the  attorney  lived  in  v, 

a  distant  town ;  the  clerk  was  without  instruction,  and       Smith, 
the  client  without  the  benefit  of  the  attorney's  judg- 
ment. 

Rule  discharged. 


IN  THE  EXCHEQUER  CHAMBER. 

Dillon  v.  Doe  Dem.  Parker.  Jun*u. 

AT  the  trial  of  this  cause,  a  bill  of .  exceptions  had  If  a  party  who, 

been  tendered,  but  a  verdict  having  been  found  for  at  **«  trial  of 

a  cause*  lias 
the  Defendant  in  error,  he  entered  up  judgment  in  the  tendered  a  bill 

term  succeeding  the  trial.    The  Plaintiff  in  error  imme-  of  exceptions, 

diately  removed  the  cause  into  this  court  by  writ  of  «„*  before  he 

error,  but  could  not  agree  with  the  Defendant  in  error  list  procured 

as  to  the  terms  of  the  bill  of  exceptions,  so  that  the  *e  J"*** 

signature  to 

Judge's  signature  had  never  been  obtained ;    and  now,  the  bill  of  ex* 

when  a  year  had  elapsed  since  the  commencement  of  ceptknu,  he 

the  suit  in  error,  when  the  common  assignment  of  errors  ^  ^  tf«! 

had  been  made,  and  issue  joined  thereon,  ceptiom,  and 

will  not  be 
penDitted  bv 
Chitty,  on  the  part  of  the  Plaintiff  in  error,  moved  the  Com  of 

for  a  rule  to  shew  cause  why  the  Defendant  in  error  Erw  after> 

should  not  be  compelled  to  settle  the  bill  of  excep-  peiMj  ^  yJJ 

tions,  and  why  it  should  not  be  appended  to  the  writ  «f  exception* 

*r  ^— ^.                                                                           to  **  Wlit  °f 
oi  error.  


JV.  E.  Taunton,  who  opposed  the  rule,  pointed  out 

the  delay  which  a  Plaintiff  in  error  might  occasion,  if, 

Vol.  L  C  eiker 


18 


CASES  in  TRINITY  TERM 


1822. 


after  lying  by  for  a  twelvemonth,  he  could  succeed  in 
such  an  application :  he  contended,  that  the  Court  had 
no  jurisdiction  to  cause  anything  extraneous  to  be 
appended  to  the  writ  of  error ;  and  cited  Wright  v. 
Sharp  (a)  to  shew  the  jealousy  with  which  proceedings 
of  this  nature  were  watched. 


The  Court  thought  that  the  Plaintiff  in  error  had 
waived  his  bill  of  exceptions,  by  bringing  a  writ  of  error 
before  the  bill  of  exceptions  wa*  signed,  and  that  they 
had  no  authority  to  take  the  step  which  the  Plaintiff  in 
error  proposed.     Chittyf  therefore, 

Took  nothing  by  his  motion. 

(a)  SaJJL  a88. 


June  14. 

Covenant  by 
A.  on  dissohi 
tion  of  part- 
nership with 
2?.,  to  leave 


Want  to.  Reece. 

HPHE  Plaintiff  declared,  in  Easter  term,  1822,  on  a 
covenant,  which  the  Defendant,  on  dissolving  a 
partnership  between  himself  and  the  Plaintiff,  had  en- 
tered into,  and  by  which  it  was  stipulated,  that  a  sum 
fon^s  hands  of  150^  deP05***1  by  the  Defendant  at  a  banker's  in 
m  March, 
i8»t,  as  a  i 
entity  towards 
payment  of 
any  demands 
which  might 

be  made  on  A.  hi  respect  of  debts  contracted  by  B.  on  account  of  the  credit  of  the 
partnership ;  the  sum,  after  March,  1822,  subject  to  such  claims  as  might  have  been 
made  as  aforesaid,  to  be  paid  over  to  B.  Breach,  that  though  B.  had  contracted 
no  such  debts  as  aforesaid,  and  though  no  claim  had  been  made,  A,  prevented  the 
banker  from  paying  the  said  sum  over  to  B.  after  March,  1822.  Plea,  that  a 
claim  or  demand  was  made  on  A.  in  respect  of  a  debt  of  200/.  by  one  T.  H.9  as 
being  a  debt  contracted  by  B.  on  account  of  the  credit  of  the  said  partnership : 
Held,  ill. 

the 


the  names  of  two  trustees,  should  be  retained  by  them 
till  the  31st  of  March,  1822,  as  a  security  for  and  to- 
wards payment  of  any  demands  which  might  be  made 
on  the  Defendant  in  respect  of  any  debts  contracted  by 
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the  Plaintiff,  on  account  of  or  on  the  credit  of  the  s«jd 
partnership,  since  the  14th  of  January,  1820,  and  from 
and  immediately  after  the  said  31st  of  March,  to  the 
intent  that  the  same  sum,  subject  to  any  such  claim* 
and  demands  as  aforesaid,  should  be  paid  to  the  Plain- 
tiff's solicitor  for  the  use  of  the  Plaintiff. 

Breach,  that,  though  no  claim  or  demand,  from  the 
time  of  the  Defendant's  entering  into  the  covenant  till 
the  time  of  Plaintiff's  declaring,  had  been  made  on  the 
Defendant,  or  on,  to,  or  of  the  said  sum  deposited  in  the 
banker's  hands,  in  the  names  of  the  trustees,  or  any  part 
thereof,  in  respect  of  any  debt  contracted  by  the  Plain* 
ti££  on  account  of  or  on  the  credit  of  the  said  partner- 
ship, since  the  14th  day  of  January,  1  820 ;  and  although 
the  Plaintiff  had  not  contracted  any  such  debt  or  debts, 
the  Defendant,  after  his  entering  into  the  said  covenant, 
and  after  the  31st  of  March,  1822,  did  prevent  and  hin- 
der the  said  Plaintiff's  solicitor  from  receiving  the  said 
sum  of  money,  or  any  part  thereof,  for  the  use  and 
benefit  of  the  Plaintiff,  or  otherwise  howsoever,  by  re- 
questing the  banker  not  to  pay  the  same  to  the  said 
•  solicitor,  and  the  same  was  thereby  wholly  unpaid  to  the 
said  solicitor,  or  the  Plaintif£ 

Plea,  that  after  the  Defendant's  entering  into  the 
said  covenant,  and  before  the  commence)*  of  the  frit, 
a  claim  or  demand  was  made  on  the  Defendant  in 
respect  of  a  debt  of  200/.  by  one  John  Hutchins,  *s 
being  a  debt  contracted  by  the  Plaintiff  on  account  of 
or  on  the  credit  of  the  said  partnership,  since  the  14th 
day  oi  January >  1820*    Demurrer  and  joinder. 

Pdt  &ijt*  in  support  of  the  demurrer,  urged,  that 
it  was  not  stated,  nor  did  it  appear,  that  the  doim  «r 
demand  mentioned  in  the  plea  was  made  on  the  De- 
fendant in  respect  of  any  debt  actually  contracted  by 
the  Plaintiff,  on  account  of  or  091  the  credit  pf  the  park- 
nership,  since  the  14th  day  of  January,  1820. 

C  2  Faughan 
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Vaughan  Serjt,  in  support  of  the  plea,  urged,  that 
the  intention  of  the  parties,  as  it  might  be  inferred  from 
the  stipulation  in  question  hairing  been  required  and 
given  on  the  dissolution  of  a  partnership,  was,  that  the 
Defendant  should  be  protected,  not  only  against  just 
debts,  incurred  by  the  Plaintiff  on  the  partnership  ac- 
count, but  against  all  demands  of  whatever  kind  on  that 
account  That  it  was  peculiarly  within  the  Plaintiff's 
knowledge,  whether  or  no  such  a  demand  was  in  re- 
spect of  a  just  debt,  and  if  it  was  not,  he  might  reply 
the  fact ;  while,  if  the  Defendant  were,  at  his  own  peril, 
to  contest  an  action  for  an  unjust  demand,  he  would  fall 
into  the  very  inconvenience,  to  protect  him  from  which 
was  the  express  object  of  his  stipulation. 


But  The  Court  held,  that  the  plea  was  clearly  bad, 
and  gave 

Judgment  for  the  Plaintiff. 


June  14. 


White  v.  Royal  Exchange  Assurance* 


Held,  that  TENS  Serjt,  upon  an  affidavit  that  the  Plaintiff's 

Plaintiff9,  at-  attorney  was  indebted  on  bond  to  the  Plaintiff  in  a 

torney  was  in-  sum  greater  than  the  amount  of  the  attorney's  taxed 


debted  to  the 
Plaintiff  in  a 
sum  greater 
than  the  at- 
torneys costs 
In  the  cause, 
the  agent  (to 
whom  the 
Plaintiff's  at- 


costs  in  this  action,  moved  that  the  damages  and  costs 
in  this  action  should  be  paid  over  to  the  Plaintiff's  ex- 
ecutors, or  their  attorney,  the  Plaintiff  being  dead.  It 
appeared  that  the  Plaintiff's  attorney  was  also  indebted 
upon  a  general  account  to  his  agent,  to  an  amount  greater 
than  the  sum  which  would  have  been  payable  to  the 


torney  was  in- 
debted on  a  general  account  In  a  sum  greater  than  the  amount  of  the  attorney's  costs) 
could  not,  as  against  the  Plaintiff,  retain  out  of  the  sum  recovered  by  the  Plaintiff 
more  than  the  charge  for  agency  in  that  particular  cause. 

Plaintiff's 


surutcc, 
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Plaintiff's  attorney  as  his  costs  in  this  cause,  and  that 
the  agent  therefore  insisted  on  retaining,  out  of  the      _:  " 
sum  payable  to  the  Plaintiff  from  the  Defendants,  not  «. 

merely  his  charge  for  agency  in  the  particular  cause,    Royal  Ex- 
but  a  sum  equivalent  to  what  would  have  been   the 
attorney's  costs.    Lens  insisted  that  the  agent  had  no 
.lien  as  against  the  Plaintiff,  except  for  his  agency  in  the 
particular  cause. 

Peake  Serjt,  on  the  part  of  the  agent,  shewed  cause 
in  the  first  instance,  and  cited  Hidlock  on  Costs,  529. 
2d  edition,  and  Bray  v.  Hine  (a),  contending,  that  the 
agent  was  entitled  to  his  general  lien  against  the  attor- 
ney to  the  amount  of  what  would  have  been  the  attor- 
ney's costs,  because  he  could  know  nothing  of  the 
arrangements  between  the  Plaintiff  and  his  attorney, 
but  must  have  supposed  the  business  between  them 
would  be  carried  on  in  the  usual  way. 

But  The  Court  made  the  rule  absolute,  on  the  Plain- 
tiff's paying  for  the  agency  in  this  particular  cause;  Rich- 
ardson J.  observing,  that  if  the  Plaintiff  had  applied  at 
once  to  the  agent  to  deliver  up  papers,  the  agent,  as 
against  the  Plaintiff,  could  not  retain  them  after  receiv- 
ing the  amount  of  his  agency  on  those  papers. 

Rule  absolute. 

(a)  6  Pricey  %oy 


cs 


CASES  in  TftlttlfY  TERlfl 


*»*•>•  FaiCKEE  Demandant,  Fairbank  Tenant, 

JJxshqp  Vpuchee. 

?*?*"*2^  HPHIS  was  a  recovery  of  40  acres  of  land;  but  the 

by  inferring  nature  of  the  land  not  having  been  specified,  either 

meadow  and    in  the  recovery  or  the  deed  to  lead  the  uses, 
pasture. 

The  Court*  on  a  motion  bj  Bosanguet  Serjt,  and  on 
an  affidavit  by  the  -vouchee,  that  the  land  consisted  of 
meadow  and  pasture,  amended  the  recovery  by  inserting 
tfee  words  40  acres  of  meadow  and  40  acres  of  pasture 
land. 


June  x8.     Cox  pgmandant,  Ince  Tenant,  Gnx  Vouchee. 

to^f*        YhIR  name  df  Utte  vouchee  having,  by  mistake,  been 

of  precipe.  inserted  in  Ae  pracipe  of  Ais  recovery  instead  of 

the  name  of  the  tenant,  the  Court,  on  the  motion  of 

Vaughan  ISerjt.,  amended  die  praecipe,  by  substituting 

4he  WMfterf  the  tenant  for  that  of  the  vouchee. 

Vaughan  cited  James  demandant,   Williams  tenant, 
James  vouchee,  (a) 

(a)  i  B.  Moon.  130. 
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1882. 

BTimEft  0.  RU66BLL.  Jawri*. 

ASSUMPSIT  on  a  bill  of  exchange.     The  deck*-  Avsnaeat  lo  a 

*  ation,  after  stating  the  delivery  of  the  biU  to  the  i^Sj1'^^^^^* 

Plaintiff,  averred  that,  "  afterwards,  and  when  the  said  cha»ge»  that 

bill  of  exchange  became  clue,  and  payable,  according  tp  M  afttrwanfc, 

die  tenor  and  effect' thereof,  to  wit,  on  the  31st  day  of  bill  bccaot 

March,  in  the  year  1892,  to  wit,  at  London,  &c,  the  due>  according 

said  bill  of  exchange  was,  in  due  manner,  and  according  *J^£!?* 

to  the  usage  and  custom  of  merchants,  presented  and  thereof,  uwk, 

shewn*  for  payment.     '  ontatjutsf 

Special  demurrer,  and  cause  assigned,  that  the  Slat  it  Cat  ia'^ 

of  Marck)  1829,  in   the  declaration  mentioned,  ami  ioa»psr»ac- 

spedfied  to  have  been  the  day  on  which  the  supposed  JJjJjjJ^^ 

bill  was  presented  for .  payment,  was  a  Sunday,  and,  tomtf  j»e> 

therefore,  the  bill  ought  not  to  have  been  presented  for  f*!^**" 

payment  on  that  day,  but  on  the  day  before.    Joinder.    ^^ .»  y*fc 

suffic*af»*taa 

Eamsfieijt.,  for  the  Defendant,  insisted  that  such  |^£^ 

an  averment  could  not  be  supported  on  special  d*.  for  caiue  inat 

miner.  ^J*4*'* 

of  Marcp  was 

i&undq. 

Sut  The  Court  held,  that  even  on  special  demurrer, 

die  day  was  immaterial,  being  specified  under  a  to  vit9 
and,  in  an  averment,  that  the  bill  was  presented  when 
it  became  due  and  payable. 

Judgment  for  die  Plaintiff. 
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/***  19*       Dos  Dem.  Tennyson  v.  Lord  Yaxbobouoh*  » 

Wasteland      'THIS  was  an  action  of  ejectment,  brought  to  recover 

Wonging  to  a         about  an  ^^  0f  fond,  situate  in  the  parish  of  Great 

vicarage, 

which  land       Grimsby,  in  the  county  of  Zifieofe,  called  \he  Old  Chords 

hid  remained  ^j,  The  demise  was  laid  on  the  lVth  of  Osfebr, 
^°^nand  1815.  At  the  trial,  at  the  Spring  assises  for  Lincoln 
the  inability  of  shire,  1822,  a  verdict  was  found  for  the  Plaintiff,  sabjftt 
£j£j££.  to  the  opinion  of  the  Court  on  the  following  case : 
sense  of  en-  At  the  time  of  the  demise  mentioned  in  the  declaration, 
cloture,  wis  g^  ]snor  0f  the  Plaintiff  had  been  duly  presented, 
new  been  instituted,  and  inducted,  into  the  vicarage  of  the  parish 
letten  before>  and  parish  church  of  Great  Grimsby,  and  was  then  the 
bent*?  ''Aria  *aw^  v*car  thereof.  Tbe  bind  in  question  is  part  of  the 
confirmation     possessions  of  the  vicarage,  and  it  was  not  proved  to 

of  patron  and  have  been  letten  before  the  execution  of  the  lease  herein- 

ordmarvlb  to 

C  A.  P.  fat      a*er  mentioned,  but  lay  in  the  state  described  in.  the 

three  fives ;      said  lease,  which  lease,  made  on  the  2d  day  of  JRfcV 

SiJ^E     nary,  1776,  between  the  Rev.  L.  Haldtnby,  then  vicar 

reclaim  the       of  the  parish  church  of  Grimsby,  clerk,  of  the  first 

k"* Cerent  *****  a  ^  Pelham>  ®*l-*  °^  *•  8econd  part,  and 
which  was  the  ^*n  Lawrence  and  William  Lister,  of  the  third  part/ 
most  that         (after  stating,  that  part  of  the  possession  of  the  vicar- 

tained :  Held,  *8^  oaoil^nE  °f  one  Piece  or  P*w*l  of  land,  containing 

that  this  lease  by  estimation  one  acre,  lying  in  Grimsby,  had  not  been 

™^W*d-  fenced  in  the  memory  of  man,  and  that,   therefore, 

cmnbeat's       it    bad    been    of  very  little   benefit   to  any  of  the 

successor.        vicars  of  Grimsby ;  that  fences  could  not  be  made  new 

but  at  a  great  expense^  which   the  vicars  could  not 

defray,   so  that  the  land  lay  open  to  the  common, 

and  many  people  laid  their  rubbish,  dung,  furze,  and 

fuel  thereon,  without  having  leave  of  L.  Haldenby  for 

so  doing,  and  that  C.  A.  Pdham  bad  agreed  with 

I+HaU 
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Jk  Haldenby,  in  consideration  of  the  grant  and  demise       I82S. 
in  those  presents  contained,  at  his  own  expense,  sub*     Xm  *  «•' 
stantially  to  fence  and  inclose  the  said  piece  of  ground    xennysom 
on  *wry  side,  insomuch  as  there  would  thereby  be  an  «• 

improvement  thereof,  to  the  benefit  and  advantage  of  Il0rd  Yaiu 
1*  Haldenby  and  his  successors,). —  witnessed,  that  Z* 
'Hmldenbfy  fix  and  in  consideration  of  the  rent,  cove- 
nants, and  agreements  therein  specified,  and  for  divers 

:  other  good  causes  and  considerations  him  thereunto 
moving,  had  demised,  granted,  and  to  farm  letten,  unto 
C.  A.  Pdham,  his  heirs  and  assigns,  all  that  the  said 
piece  of  ground,   &c.  to  have  and,  to  hold  unto  the 

jmiLCL  A*  Pdham,  his  heirs  and  assigns,  from  the  mak- 

.  ing  of  the  said  indenture,  for  and  during  the  natural 
lirta  of  C,  1  Pelham  and  two  other  persons  therein 

,  mentioned,  yielding  and  paying  therefore,  yearly,  dur- 
mg  the  said  term,  unto  L.  Haldenly  and  his  suc- 
cessors, vicars  of  Grimsby,  the  annual  rent  of  one 
fund,  free  from  all  deductions  and  abatements  what- 
soever* being  the  most  rent  that  the  premises  could 
bt  let  for ;  and  that  if  it  should  happen  that  the  said 
yearly  rent  should  be  behind  or  unpaid,  in  part  or  in 
the  whole,  by  the  space  of  forty  days  next  after  either 
of  the  days  of  payment  thereby  appointed,  the  same 
being  lawfully  demanded,  then,  or  at  any  time  after, 
it   should    be    lawful   to   and   for  L.  Haldenby  and 

.,'  his  successors,  vicars  of  Grimsby^  into  the  said  pre- 
mises thereby  demised'  to  re-enter,  and  the  same  to 
have  again,  repossess,  and  enjoy,  as  in  their  former 
estate.  And  C.  A;  Pelham,  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  did  covenant, 

•  to  and  with  L.  Haldenby  and  his  successors,  vicars 
of  Grimsby,  that  he  the  said  C.  A*  Pelham,  his  heirs, 
executors,  administrators,  or  assigns,   should,    on  or 

.    before  the  2d  day  of  February  then   next  ensuing, 

fence 
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1822.       fence  and  inclose  the  said  piece  of  ground  on  every  aide, 
N  '"^  ■*'     at  his  or  their  own  proper  costs  and  charges,  and  should 
^^^     afterwards,  during  the  said  term,  repair  the  fences  so 
«r.  made  with  all  manner  of  needful  reparations,  as  often 

LOT  *ar-  ^  nee(j  ghouid  require,  and  at  the  determination  of 
the  said  term,  the  same,  well  and  sufficiently  repaired, 
would  yield  up  to  L.  Haldenby  or  his  successors,  vicars 
of  Grimsby ;  and  also,  that  C.  A.  Pelham,  his  heirs,  &c 
should,  during  the  said  term,  discharge  all  taxes,  assess- 
ments, and  other  payments  whatsoever  that  should  be 
charged  on  the  said  piece  or  parcel  of  ground,  or  on 
L.  Haldenby,  for  or  in  respect  thereof.  Lawrence  and 
Lister  were  appointed  attornies  by  Haldenby  for  the 
purpose  of  making  livery  of  seisin. 

The  lease  was  executed  by  L.  Haldenby,  who  was,  as 
described  in  the  lease,  vicar  of  Grimsby.  A  memoran- 
dum of  livery  of  seisin  was  indorsed  on  the  lease. 

There  was. annexed  to  one  corner  of  the  lease  a  sepa- 
rate deed,  purporting  to  be  the  confirmation  of  the  same 
lease  by  Thomas  Lord  MiddTeton,  patron  of  the  vicarage 
at  Grimsby.  It  did  not  appear  otherwise  than  by  the 
said  deed  of  confirmation  that  Thomas  Lord  Middletm 
was  such  patron. 

There  was  also  annexed  to  another  corner  of  the 
lease  another  deed,  puporting  to  be  the  confirmation  of 
the  lease  by  the  ordinary,  to  which  was  affixed  the  epis- 
copal seal  of  John  Bishop  of  Lincoln. 

C.  A.  PeUiam  is  since  Charles  Lord  Yarborough,  the 
Defendant,  and  he  had  been  in  the  possession  of  the 
lands  in  question,  either  by  himself  or  his  undertenants, 
ever  since  the  making  of  die  said  lease. 

When  JL  Haldenby  died,  he  was  succeeded  in  the 
vicarage  by  the  Rev.  J.  Stockdale,  who  died  in  April, 
1815,  and  he  was  succeeded  by  the  lessor  of  the 
plaintiff* 

The 
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Ifhe  question  was,  whether  the  said  lease  and  con- 
firmations were  binding  upon  the  lessor  of  the  Hahi- 
th%  who  was,  at  die  time  of  action,  incumbent  of  the 
said  vicarage. 

If  not,  die  verdict  was  to  stand  for  the  lessor  of  the' 
FtatnthT;  but  if  binding,  then  a  verdict  was  to  be 
entered  for  the  Defendant. 

ttc  Cbttrf,  stopping  Lowes  Serjt.,  who  was  to  have 
argued  for  the  lessor  of  the  Fiaiotiff,  catted  on  HMock 
Serjt.,  who  was  for  the  Defendant,  to  support  the  lease, 
and  enquired  how  he  could  reconcile  such  a  letting  of 
lands  whieh  had  never  been  letten  before,  with  the 
words  of  the  statute  13  Eliz.  c.  10.  s.  3.,  that  all  leases 
by  any  vicar,  "  other  than  for  the  term  of  one-and- 
twenty  years  or  three  lives,"  —  "  whereupon  the  accus- 
tomed yearly  *e»t  or  more  fitall  be  reserved,91  —  "  shall 
be  utterly  void;"  or  distinguish  this  case  from  The 
Bishop  cfVerefbri  V.  icon/  («) 

ffuUock  'Serjt.  The  object  of  this  statute,  as  weS  as 
of  32  if.  8.  c.  28.  s,  *2.,  was  to  prevent  clergymen  from 
Injuring  their  successors  by  granting  long  leases  and 
talcing  fines  on  low  rents  of  their  own  imposing;  the 
meaning,  therefore,  of  the  clause  in  question  must  be, 
that  the  -accustomed  rent  should  he  taken  where  any 
cent  has  existed  before;  and  where  not,  the  best  rent 
4hdt  ran  >be  gotten.  T<he  intention  -of  <the  legislature 
*was,  to  secure  the  beat  rent  for  ecclesiastical  property, 
which  intention  las  been  completely  effected  in  thepre- 
juut  'instance;  and  were  -ore  numerous  cases  where 
clauses  in  deeds,  that  lands  shall  lie  let  for  the  accus- 
tomed pearly  r eat  or  more,  have  been  construed. 
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1822. 


Dos  dem. 
Tennyson 

9. 

Lord  Yar- 

BOROUGH. 


ing  to  the  intention  of  the  parties. 
Clarges  v.  Funucan.  (a) 


GoodtHU  dem. 


Sed  per  Curiam*  In  order  to  meet  the  expression  in 
the  statute,  "  Whereupon  the  accustomed  yearly  rent 
or  more  shall  be  reserved,"  there  must  have  been  some 
rent  reserved  before.  Our  decision  must  proceed  on  the 
statutes  taken  together;  and,  considering  them,  it  is 
clear  that  the  demise,  in  order  to  be  valid,  must  be  of 
lands  which  have  been  demised  before. 


(a)  Dou$L  565. 


Doe  Dem.  Bligh  v.  Colman. 

'T'HIS  was  an  action  of  ejectment,  for  a  messuage  and 
land  in  Cornwall.  At  the  trial,  before  Best  J.,  at 
the  Bodmin  Summer  assizes,  1821,  the  learned  Judge 
directed  a  nonsuit  to  be  entered,  with  liberty  to  the 
Plaintiffs  to  move  to  set  aside  the  same,  and  to  enter  a 

A  rule  nisi  having  been  ob- 


Junc  %%• 

Power  in  a 
will,  to  let 
such  part  of 
the  testator's 
premises  as 
had  been 
usually  grant- 
ed, or  demised,  verdict  for  the  Plaintiff. 

and  were  then  ^^^  for  that  purpose,  the  Court  of  Common  Pleas 
in  lease  for 

any  term  of  desired  the  facts  might  be  stated  in  a  special  case, 
years,  deter- 
minable on  lives,  to  any  persons  for  the  like  terms,  and  in  like  manner,  and  under  the 
like  rents,  services,  and  conditions,  as  the  same  had  been  usually  granted ;  and  the 
residue  of  the  same  premises  unto  any  person  for  any  term  of  years  not  exceeding 
ax  years  in  possession,  at  the  best  rent  that  could  be  reasonably  gotten  for  the  same ; 
So  as  that  no  such  demise  or  lease  should  be  made  dispunishable  of  waste,  nor 
without  a  condition  of  re-entry  on  non-payment  of  the  rent  or  services  thereby 
reserved,  and  so  as  each  lessee  should  execute  a  counterpart  of  his  lease :  Held,  that 
a  lease  made  under  this  power,  of  lands,  which  were  in  lease  at  the  time  of  the 
creation  of  the  power,  the  second  lease  accurately  following  the  terms  of  the 
former  lease  of  the  same  land,  was  well  executed  under  this  power,  though  the 
second  lease  did  not  contain  a  clause  of  re-entry  on  non-payment  of  40/.  reserved  in 
lieu  of  a  heriot ;  the  first  lease  containing  no  clause  of  re-entry  on  non-payment  of 
a  hk*  reservation, 

W.Pen- 
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W.  Pennington,  being  seised  in  fee-simple  of  the  pre-        J  882. 
mises  in  question,  by  his  last  will  and  testament,  dated  the 
23d  day  of  May,  1783,  and  duly  executed  and  attested 
so  as  to  pass  real  estates,  devised  the  premises  in  ques- 
tion to  trustees  in  fee,  in  trust  for  his  sister,  &  Hosken, 
widow,    and   her  assigns,    for   life;    remainder,    upon 
trust,  for  his  niece,  Nancy  Gilbert,  the  wife  of  W.  R.  Gil- 
bert, for  life,  with  remainder  over ;  and  the  testator,  by 
his  will,  provided  and  declared,  that  it  should  be  lawful 
for  his  said  sister,  S.  Hosken,  and  his  said  niece,  N.  Gil- 
bert,   respectively,   during  their  respective  lives,   and 
when  they  respectively  should  be  in  the  actual  posses- 
sion of  the  said  premises,  by  indenture  or  indentures 
under  their  respective  hands,  to  demise  and  lease  the 
same  premises  in  manner  following,  viz.  such  parts  of 
the  said  premises  as  had  been  usually  granted  or  de- 
mised, and  were  then  in  lease  for  any  term  of  years 
determinable  upon  lives,  to  any  persons,  for  the  like 
terms,  and  in  like  manner,  and  under  the  like  rents, 
services,  and  conditions  as  the  same  had  been  usually 
granted;  and  the  residue  of  the  same  premises  unto 
any  persons  for  any  term  of  y&trs  not  exceeding  twenty- 
one  years,  in  possession,  at  the  best  and  most  improved 
rent  that  could  be  reasonably  gotten  for  the  same,  so  as 
that  no  such  demise  or  lease  should  be  made  dispunish- 
able of  waste,  nor  without  a  condition  of  re-entry  on 
non-payment  of  the  rent  or  services  thereby  reserved, 
and  so  as  each  lessee  should  execute  a  counterpart  of  his 
or  her  lease. 

The  testator  died,  after  making  and  publishing  his 
said  will,  without  altering  or  revoking  the  same;  the  said 
S.  Hosken  died  soon  after  the  testator,  and  before  the 
25th  day  of  November,  1815. 

W.  R.  Gilbert  and  Nancy  his  wife,  on  the  death  of 
&  Hosken,  entered  ypon  and  became  possessed  of  the 
estate  and  interest  devised  as  aforesaid  to  the  said  Nancy, 

as 


i  GASfiS  ur  TRINITY  TERM 

19*2.  **  IB  the  right  of  the  said  Nancy  f  and  on  the  25th  day 
of  November,  1815,  on  the  expiration  of  a  former  lease 
of  the  same  premises,  bearing  date  December  34.  1750* 
demised  the  premises  in  question,  by  indenture,  to  the 
Defendant.  By  the  lease  of  1750,.  the  premises  were, 
for  a  sum  paid  in  hand,  a  yearly  rent  of  16$.  8d«,  and  a 
sum  of  40s.  for  a  heriot  or  farliffe  on  the  death  of  each 
of  the  cestui  que  vies,  demised  to  L*  T.  for  99  years,  if 
2t  2%  Am  T.y  and  J.  71,  or  either  of  them,  should  so  long 
live,  with  a  covenant  from  L.  T.  to  keep  the  premises  in 
repair;  and  a  proviso,  that  if  the  yearly  rent  of  165.  8<L 
should  be  in  arrear,  one  month  after  the  day  of  pay- 
ment, and,  being  lawfully  demanded,  should  not  be  paid, 
and  there  should  be  no  sufficient  distress  on  the  pre- 
mises, the  lessor  might  re-enter.  Warranty  from  the 
lessor  for  quiet  enjoyment 

With  the  exception  of  the  names  of  .the  parties  and 
cestui  que  vies,,  and  thd  amount  of  the  sum  paid  in 
hand,  the  lease  of  1815  was  the  same  as  the  lease  of 
1750,  neither  of  them  containing  any  clause  of  re-entry 
for  non-payment  of  the  heriot  service. 

The  said  Nancy  Gilbert  died  the  8th  day  of  April, 
1818,  without  issue  surviving  her.  The  premises  in 
question  were  afterwards  duly  conveyed  from  the  per- 
sons entitled  in  remainder,  under  the  will  of  the  said 
W.  Pennington,  to  the  lessor  of  the  plaintiff. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  lease  made  by  W.  PL  Gilbert  and  Nancy 
his  wife,  to  the  Defendant,  dated  November  25.  1815, 
was  or  was  not  conformable  to  the  leasing  power  con- 
tained in  the  will  of  the  said  W.  Pennington. 

If  the  Court  should  be  of  opinion  that  the  said  lease 
was  so  conformable,  then  the  nonsuit  was  to  stand ;  if 
not,  then  the  nonsuit  was  to  be  set  aside,  and  a  verdict 
entered  for  the  Plaintiff. 


Pell 
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iWSerjt,  for  the  lessor  of  the  Plaintiff.   The  devisor       1892. 
lias  granted  a  power  to  the  devisees  to  demise  land,  which     noTdcn^ 
he  describes   in    two    classes,  viz.  first,  land  then  hi        Bugh 
lease  for  terms  of  years,  determinable  on  lives ;  secondly*  v; 

the  residue  of  the  premises;  specifying  the  terms  under 
which  each  classs  shall  be  disposed  of;  and  then  adding, 
that  no  such  demise  shall  be  made  without  a  condition 
of  re-entry  or  non-payment  of  rent  or  services.    Now 
the  word  demise,  or  any  equivalent  for  it,  does  not  re- 
cur between  the  expression  to  demise  the  same  premises  in 
manner  following   (which  precedes  the  specification  of 
the  two  classes  of  land)  and  the  word  such,  which  imme- 
diately follows  the  specification  of  the  two  classes  and 
of  the  terms  under  which  each  shall  be  disposed  o£  so 
that  the  word  such  necessarily  refers  to  demises  of  both 
the  classes  of  land,  and  the  conditions  which  follow  that 
word  are  equally  imposed  on  demises  of  each*     If  the 
devisor  had  intended  to  confine  those   conditions  to 
demises  of  the   second  class  of  land,  he  would  have 
added,   after  the  word  such,  the  word  last-mentioned. 
Besides,  there  was  as  much  reason  why  he  should  de- 
sire the  redress  of  re-entry  for  the  non-reddition  of 
services  on  the  first  class  as  on  the  second  class  of  leases. 
If  this  construction  of  the  power  contained  in  the  will 
be  correct,  the  lease  of  1815  is  void,  not  being  conform- 
able to  that  clause  of  the  power  which  requires  a  re- 
entry for  non-payment  of  405.  in  lieu  of  a  heriot. 

Lens  Serjt,  for  the  Defendant.  The  word  such 
cannot,  in  grammatical  or  legal  construction,  be  thrown 
back  to  apply  to  leases  of  the  first  class  of  land.  The  » 
devisor,  by  describing  the  land  in  two  classes,  and  spe- 
cifying, before  he  comes  to  the  second  class,  the  terms 
on  which  the  first  class  shall  be  demised,  has  pointed  out 
all  that  he  wished  in  regard  to  that  class :  he  has  said, 
in  effect,  "  The  first  class  is  already  in  leasee  on  terms 

with 
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1822.  with  which  I  am  acquainted  and  satisfied;  and,  there- 
fore, I  wish  those  terms  to  be  observed  in  future. 
But  with  respect  to  the  second  class,  not  now  in  lease, 
as  there  is  no  precedent  of  mine  which  the  devisees  can 
follow,  I  specify  the  terms  in  detail."  Further,  if  the 
terms  so  detailed  for  the  second  class  were  inserted  in 
a  lease  for  the  first  class,  the  first  class  would  not  (as 
the  devisor  desires)  be  demised  for  the  like  terms,  in  like 
manner,  and  under  the  like  rents,  services,  and  con- 
dition^ as  the  same  had  been  usually  granted,  there 
being  in  the  lease  of  1750  no  clause  of  re-entry  for 
non-payment  of  the  40s.  in  lieu  of  a  heriot. 

Pell  was  heard  in  reply. 

Dallas  C.  J.  It  has  been  agreed,  by  the  counsel  on 
both  sides,  that  this  is  a  mere  question  of  construction, 
not  to  be  governed  by  any  other  case,  and,  therefore, 
not  touching  the  decision  of  any  other  case;  and  with 
respect  to  this  construction,  I  feel  no  difficulty  in  decid- 
ing, that  the  word  such,  employed  in  the  will,  must  be 
confined  to  the  latter  class  of  leases,  and  cannot  be 
thrown  back  to  the  class  first  described.  The  thing  to 
be  looked  to  is  the  expression  of  the  testator  in  the  will, 
and  he  there  distinguishes  two  sorts  of  property,  that 
which  has  been  usually  let  for  any  term  of  years  deter- 
minable upon  lives,  (and  with  the  mode  of  letting  which, 
he  appears  to  have  been  satisfied,)  and  that  which  he  has 
directed  to  be  let  in  a  different  way  in  future.  The 
words  of  the  power  authorise  the  devisees  "  to  demise, 
in  the  manner  following,  such  parts  of  the  premises  as 
had  been  usually  granted  or  demised ;"  referring,  there- 
fore, expressly  to  lands  which  had  been  usually  demised, 
and  fixing  them  still  further  by  the  words  "  or  were 
then  in  lease."  If  the  testator  had  intended  that  any 
alteration  should  be  made  in  the  leases  of  such  lands,  he 

would 
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would  have  described  the  nature  of  such  alterations;  ISM. 
but  instead  of  this,  he  says,  they  shall  be  let  in  like 
manner  and  for  the  like  terms  as  they  were  let  before : 
and  the  lease  of  1815  does  follow,  in  every  particular, 
the  lease  of  1750.  Why  then  should  the  word  such  be 
thrown  back  to  govern  the  leases  of  the  class  of  lands 
first  described,  when  there  is  a  subsequent  class  to  which 
it  immediately  applies  ?  In  grammatical  construction,  it 
ought  not  to  be  so  thrown  back ;  ought  it  in  reason  ?  I 
think  it  ought  not ;  the  testator  having  described  the 
first  class  of  lands  already  in  lease,  and  having  provided 
that  the  future  leases  of  those  lands  shall  be  of  the  same 
description  as  the  leases  then  in  existence,  goes  on  to 
give  directions  for  leases  of  the  residue  of  the  premises, 
requiring  that  such  leases  shall  be  framed  after  a  par- 
ticular form,  which  differs  from  that  of  which  he  had 
before  spoken,  and  could  not  be  applied  to  the  first 
class  of  land,  consistently  with  the  testator's  directions, 
that  that  class  should  be  let  on  the  same  terms  as  it  had 
been  letten  before. 

Park  J.  Two  distinct  subject-matters  are  included 
in  this  devise  and  power.  The  testator  states  that  he 
has  land  of  two  descriptions ;  first,  land  which  had  been 
usually  let,  and  was  then  in  lease ;  and,  secondly,  the 
residue  of  his  property :  he  then  proceeds  to  direct  that 
the  first  shall  be  let  for  the  like  terms,  in  like  manner, 
and  under  the  like  rents,  services,  and  conditions,  as  the 
same  had  been  usually  granted ;  and  the  residue,  (which 
he  treats  as  a  distinct  subject-matter)  according  to  the 
special  directions  there  set  forth. 

Burro  ugh  J.  I  have  no  doubt  as  to  the  meaning 
of  this  power ;  the  words  at  the  conclusion  of  the  first 
branch  of  the  power,  (that  the  lands  therein  described 
shall  be  let  for  the  like  terms  and  in  like  manner  as  the 
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1822.       same  had  been  usually  granted)  are  so  emphatic  as  to 
L""'  *JV      render  the  testator's  intention  perfectly  clear. 

Bligh 
*•  Richardson  J.    The  objection  to  the  lease  of  1B15 

is,  that  it  does  not  contain  any  power  of  re-entry  for  the 
non-payment  of  405.  in  lieu  of  a  heriot,  which  it  is  con- 
tended it  ought  to  have  contained,  on  the  ground  that 
the  word  such,  in  the  will,  applies  to  leases  of  both  de- 
scriptions of  the  land  devised.  I  am  of  opinion,  that 
the  word  stwh  applies  only  to  leases  of  the  land  last 
described ;  for,  if  a  power  of  re-entry  for  non-payment 
of  the  405.,  in  lieu  of  a  heriot,  had  been  inserted  in  leases 
of  the  land  first  described,  that  land  would  not,  in  such 
case,  be  let,  as  the  testator  requires  it  should  be,  for  the 
like  terms,  in  like  manner,  and  under  the  like  rents, 
services,  and  conditions,  as  it  had  been  usually  granted. 

Judgment  of  nonsuit. 


Ju*e%s.  STttEETER  V.  HoRLOCK. 

Whew  an  or-     \    VERDICT  having  been  found   for   the   Plaintiff 

?*7*^  .  in  this   cause,    at  the   last  Essex  assizes    before 

the  delivery  of  WoodR, 
goods  to  a 

■™*J to     ■         Onslow  Serjt,  in  Easter  term,  obtained  a  rule  nisi  for 

when  deliver-  setting  aside  such  verdict  and  entering  a  nonsuit,  on 
ed,  in  a  parti- 
cular manner,  to  which  hi  assents,  and  afterwards  the  goods  are  delivered  to  him,  a 
duty  arises  on  his  part,  on  the  receipt  of  the  goods,  to  deal  with  them  according  to 
the  order  previously  given  and  assented  to ;  and  the  law  infers  an  implied  promise 
by  him  to  peifoim  such  duty  :  Held,  therefore,  that  an  allegation,  "  that  in  con- 
sideration, Plaintiff  at  the  request  of  Defendant,  bad  caused  to  be  shipped  on  board 
of  the  Defendant's  vessel  a  quantity  of  wheat,  to  be  carried  safely  to  W.  T.$  for 
freight  to  be  therefore  paid,  Defendant  undertook  to  carry  safely,"  —  was  supported 
by  evidence  of  the  Defendant's  having  admitted  an  undertaking  to  carry,  though  it 
appeared  that  all  the  wheat  was  not  put  on  board  till  the  day  after  such  admission. 

the 


ik  via  tbmb  tui  w  one*  IV. 

■ft  g*6bad  of  a  discrepancy  between  the  Mutntft  set       ltftl 
forth  tfl  the  declaration  ttd  the  evidence  widnotd  m 
support  of  tit 


5T«4$  Seijfa  Itviftg  been  heard  against  the  mfc  and 
Qmdcto  for  it,  thefolfowing  judgment  wll  now  deUvws^ 
which  includes  all  the  filets  essential  to  the  derista*  if 
the  Goon. 

Park  J.  This  was  an  action  of  ammp&U  brought 
against  a  earner  for  not  delivering  goods  aeoordfflg  to 
contract  The  question  for  the  decision  of  die  Court 
is,  whether  the  evidence  adduced  at  the  trial  is  sufficient 
to  rapport  the  third  count  of  the  declaration* 

This  count,  after  stating  that  the  Defendant  was  a 
earner  of  goods  in  a  certain  vessel,  proceeding  from  the 
parish  of  Sto  Lawrence  in  Euex  to  divers  otter  places 
for  freight  ted  reward,  proceeds  to  allege*  that  hereto^ 
ft**?  to  wit,  on  the  15th  day  of  September^  1881,  at  the 
parish  afertsaid,  in  consideration  that  the  Plaintiff;  at 
the  special  instance  and  revest  of  the  Defendant^  had 
caased  to  be  shipped  in  and  on  board  of  the  Defendants 
vessel  a  large  quantity  of  wheat  of  great  value*  to  be' 
carried  and  conveyed  therein  by  the  Defendant  front 
the  parish  aforesaid  to  West  Thurrock  mill,  on  or  before 
Monday  then  next,  at  and  for  reasonable  freight  and 
reward,  to  be  paid  to  the  Defendant  in  that  behalf  the 
Defendant  undertook  that  he  would  safely  carry  the 
said  wheat  from  the  parish  aforesaid  to  West  Thurrock 
mill  aforesaid,  and  there  deliver  the  same  for  the  Plain- 
tiff on  Monday  the  17th  day  of  September,  in  the  year 
aforesaid* 

At  the  trial  it  appeared,  that  on  Friday  die  14th  of 
September,  another  person  applied  to  the  Defendant  to 
carry  certain  goods  for  him  on  the  ensuing  Monday 
which  the  Defendant  declined,  saying,  "  he  had  «a» 
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gaged  to  deliver  50  quarters  of  wheat  for  the  Plaintiff 
on  the  Monday,  at  West  Thurrock  mill."  Another 
witness  proved,  that  he  carted  the  Plaintiff's  wheat  to 
the  Defendant's  barge,  lying  at  St.  Lawrence,  and  gave 
the  Defendant's  son  a  note,  and  told  him  to  deliver  the 
wheat  at  West  Thurrock  mill  on  the  Monday;  and  that 
all  the  wheat  was  delivered  to  the  Defendant  before  nine 
o'clock  on  the  Saturday  morning.  It  did  not  distinctly 
appear  at  what  particular  period  of  the  transaction  it 
was  that  this  witness  gave  the  order  to  deliver  the  wheat 
at  West  Thurrock  mill  on  the  Monday;  but  probably  it 
was  given  before  the  whole  of  the  wheat  had  been  ship- 
ped on  board  the  vessel. 

On  this  evidence,  the  objection  made  on  the  part  of 
the  Defendant  was,  that  the  third  count  states  a  promise 
made  upon  a  past  consideration,  viz.  in  consideration 
that  the  Plaintiff  had  caused  to  be  shipped,  &c. ;  whereas 
it  appears  by  the  evidence,  that  the  Defendant  had 
entered  into  an  engagement  to  deliver  the  Plaintiff's 
wheat  at  West  Thurrock  mill,  before  the  wheat,  or  at 
least  before  the  whole  of  the  wheat,  had  been  actually 
shipped;  and  therefore  it  was  argued,  that  the  count 
ought  to  have  stated  the  consideration  for  the  promise, 
in  an  executory  form,  viz.  that  the  Plaintiff  would  cause 
to  be  shipped,  &c. 

But  we  are  of  opinion,  that  the  count  may  be  sup- 
ported in  its  present  form ;  and  that,  whenever,  as  in 
this  case,  an  order  is  given  previously  to  the  delivery  of 
goods  to  a  carrier  or  other  bailee,  to  deal  with  them, 
when  delivered,  in  a  particular  manner,  to  which  he 
assents,  and  afterwards  the  goods  are  delivered  to  him 
accordingly,  a  duty  arises  on  his  part,  upon  the  receipt 
by  him  of  the  goods,  to  deal  with  them  according  to 
the  order  previously  given  and  assented  to;  and  the  law 
infers  an  implied  promise  by  him  to  perform  such 
duty.     In  the  present  case,  the  promise  might  have 

been 
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been  stated  as  a  promise  by  the  Defendant,  "  to  do  his 
duty  in  that  behalf"  which  would  only  have  been  a 
more  concise  mode  of  stating  that  which  is  in  effect 
stated  in  this  count. 

Many  instances  might  be  put  in  which  the  language 
of  pleading  in  cases  of  contract  is  founded  on  this  prin- 
ciple. Whenever  the  duty  of  the  Defendant,  arising 
upon  the  execution  of  the  consideration,  is  simply  to 
pay  money,  the  usual  and  safest  mode  of  pleading  is 
to  declare  in  indebitatus  assumpsit;  as  in  the  cases  of 
goods  sold,  work  and  labour  done,  and  other  cases.  In 
Clarke  v.  Gray  and  Others  (a),  it  is  observed  by  Lord 
EUenborough,  that  there  is  a  great  variety  of  agreements 
not  under  seal  containing  detailed  provisions  regulating 
prices  of  labour,  rates  of  hire,  times  and  manner  of  per- 
formance, &c  which  are  every  day  declared  upon  in  the 
general  form  of  a  count  for  work  and  labour ;  and  his 
Lordship  instances  contracts  of  affreightment  in  the 
nature  of  charter-parties,  builders'  contracts,  and  the 
like.  This  mode  of  declaring  shews,  that  the  established 
course  is  to  charge  the  Defendant,  not  upon  the  origi- 
nal contract  entered  into  by  him  at  the  time  of  signing 
the  agreement,  but  upon  the  implied  promise  resulting 
from  the  execution  of  the  consideration  in  his  favour. 
So  in  actions  brought  by  the  payee  against  the  drawer 
of  a  bill  of  exchange,  the  contract  actually  made  by  the 
Defendant  is  made  by  signing  his  name  to  the  bill,  and 
delivering  the  bill  to  the  payee;  and  this  might  per- 
haps be  considered  as  importing  a  prospective  promise 
on  his  part  to  pay  the  amount  of  the  bill,  in  the  event  of 
due  presentment,  dishonour,  and  notice,  yet  it  is  the 
constant  course  to  state  in  the  declaration  the  drawing 
and  delivery  of  the  bill,  and  then  to  charge  the  Defendant 
on  an  implied  promise  supposed  to  be  made  by  him 
afterwards,  in  consideration  of  bis  liability  arising  upon 
these  past  events. 
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1§?&         Otter  *ase?  night  h*  pat;  but  enough  1ms  beta  \ 

5r         On  the  whole,  we  we  of  opuwm,'thet  the  third  count 
H9Hfl8Fr     of  the  declaration  is  supported  by  the  evidence;  and, 
tbgjnfei*  tbit  the  rule  for  entering  a  jmumuU  must  be 
dtabqrgfli 

Jfcile  discharge* 


7i0vs5.       Gravenor  v.  Woodhouse,  and  Thomas  and 

We. 

i.  Avowries,     TJEPLEVIN.     Avowries,   first,    by  WotMoute  and 

first,  DV  W  •  -J.\i 

and  7.  for  Stamp,  for  seven  years'  rent,  due  to  Woodkmme 

rent  due  to  W.  and  Wl<m  from  the  Plaintiff,  as  tenant  to  Hhodkouse 
£lti*T  aad  2*"*«'  «**">%>  by  Sferiketae  and  TOe****  fee 
tenant  to  IF.  seven  years*  rent  due  to  Woodhouse  anpi  Stomas  from  the 
and4w  'tJ**  BWatMJ  as  tenant  of  the  premises,  under  a-  demise  made 
andr,  id*  tabhn  at  the  yearly  rent  of  ?<*;  thirdly,  by  WotMouss 
his  wife,  in  aijd  ffyomas  and  wife,  in  right  of  his  wife,  fcw  seven 
iS  for  rat  y^1^  "»tdne  to  H&o#bww,  and  Poiiat  and  hi*  wife 
due  to  IT.  and  in  right  of  his  wife,  from  the  Plaintiff^  as  tenant  to 
^^  faisht  Woodhau**,  and  Thomas  and  his  wife  in  right  of  his 
of  his  wife,  w^9>  fourthly,  by  Woodkome^  and  Tkmas  and  his  wife 
from  Plaintiff,  in  their  own  right,  fcr  sevep  years'  rent,  due  to  Wood? 
JTandV and  A0MC^  **$  Tiamas  and  his  irife  from  the  Plqjntifi*  as 
hit  wife,  in 

right  of  his  wife  j  wppe  hp!o>}  to  he  smipcfted  by  evidence  of  W  apnriugent  from. 
Plaintiff  to  JF.  and  T.  and  his  wife. 

a.  The  avowant*  proved  an  attornment  made  by  the  Plaintiff,  after  ejectment 
brought  against  Ignji  sexes  year*  ksfm  A*  comnwncemeut  of  the  wplevjn  mifc 
during  which  seven  Tears  if  did  not  appear  that  rent  had  been  demanded. 

The  Plaintiff  oArti  to  prove  a  feoffment  to  himself  by  the  person  under  whom 
the  ayowants  claimed,  aad  casus*  kttem  from  thaf  person  containing  expressions 
adveiMto^eaTgwants  claim,:  w]u>$ evidence  havfog  b^  ^f#«WfcffWri 
that  the  Plaintiff  could  not  be  permitted  to  dispute  his  tenancy  after  an  attorn- 
ment, the  Court  granted  a  new  trial. 

teiwit 
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tewmtto  3fco#fl^,andia<>miandhi6wife,inrigUtof      1828. 

h"w|fe-  ,  O^X 

Pleas  to  each  of  the  avowries,  nan  tenuit  and  riens  in  *, 

aflWi  and  issue  thereon.  Woowouw. 

At  the  ^Mi  before  Qarrow  B«»  last  Hertford  assize^ 
the  Defendants  put  in  the  following  attornment : 

"  Between  John,  Goodtitle,  on  the  demise  of  E4~ 
Vford  Wood/iouse,  James    Thomas,   and  Anne  his 
wife        ------     Plaintiffs; 

and 

Ifcchard  Nofiile  ...  Defendant. 

"  \i  f*etqr  Grax#nor9  the  tenant  in  possession  of  the 
prqwimin  question  in  this  cause,  do  hereby  attorn  and  be- 
c<MC  tenant  to  the  lesspjs  of  the  Plaintiff,  Edward  Wood- 
house,  James  Tkomas9  and  Anne  his  wife,  of  and  for  all 
that  messuage,  farm,  and  lands,  called  the  Parks,  situate 
ill  lb?  pwsh^s  of  Binghitt)  Wellington^  and  Canon  Pi/on, 
ill  th$  county  of  Hereford^  from  the  2d  day  of  February 
iifetant,  f<>r  OIle  yequr,  and  so  from  year  to  year,  at  the 
y  Wty  rent  °f  70/. ;  subject  and  without  prejudice  to  any 
rig^t  or  claim  I  may  have  in  equity  in  the  said  estate  as 
ag^iiist  the  said  lessors,  or  the  devisees,  legatees,  or  exe- 
cntqrs  of  James  Woodhousc,  Esq.  deceased.  As  witness 
my  hands  this  9tb  day  of  February^  1814. 

"  Witness,  J.  Hawkins.  Peter  Gravenor." 

It  was  objected)  on  the  part  of  the  Plaintiff,  that 
the  language  of  the  avowries  was  not  sustained  by  the 
attornment!  and  evidence  was  offered  of  a  feoffment 
niade  to  the  Plaintiff  by  a  person  under  whom  the  De- 
fendants claimed,  and  of  certain  letters  from  that  person 
captaining  expressions  which  were  said  to  be  adverse  to 
the  Defendants9  claim,  but  the  learned  Judge  thought  the 
avowries  borne  out  by  the  Jauguage  of  the  attornment, 
and  rejected  the;  evi^nce  of  the  feoffment  and  of  the 
letters,  on  the  ground  that  the  Plaintiff  ought  not  to 
be  permitted  to  dispute  his  tenancy  after  having  made 

P  i  fit* 
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1822.  ^    the  above  attornment     A  verdict  was,  therefore,  found 
for  the  Defendants  for  the  whole  seven  years9  rent,  none 
of  which  appeared  to  have  been  demanded  before  the 
Woodhouse.  occasion  on  which  this  action  was  brought;  but  it  was 
said  the  parties  had  been  a  long  time  in  chancery* 

Hulloet  Seijt.,  in  Easter  term,  moved  for  a  rule  to 
shew  cause  why  a  new  trial  should  not  be  granted,  on 
the  grounds,  first,  that  the  avowries  were  not  supported 
by  the  attornment,  inasmuch  as  consistently  with  the 
terms  of  that  attornment,  Thomas,  in  addition  to  his 
interest  in  right  of  his  wife,  might  have  had  a  separate 
interest  of  his  own ;  and,  secondly,  that  the  evidence 
proposed  by  the  Defendants    had    been    improperly 


L/ns  Serjt,  who  shewed  cause  against  the  rule,  con- 
tended, that  an  attornment  to  husband  and  wife  would 
create  a  tenancy  to  the  husband,  in  the  same  manner  as 
on  a  demise  by  husband  and  wife  a  covenant  to  both 
was  in  legal  effect  a  covenant  to  the  husband.  Arnold  v. 
Mevoult.  (a)  So  that  the  legal  effect  of  the  attornment 
was  properly  described  in  the  second  avowry.  Party  v. 
Hindle  (b),  Walsal  v.  Heath  (c),  Nooth  v.  Wyard.  (d) 
But,  with  the  addition  of  the  third  and  fourth  avowries, 
the  tenancy  was  stated  in  every  shape  in  which  it  could 
arise  on  the  attornment.  On  the  second  point,  he  ar- 
gued, that  it  was  an  acknowledged  principle,  that  a 
party  who  has  consented  to  become  tenant  cannot  after- 
wards dispute  his  lessor's  title.  Syllivan  v.  Stradling  (e)9 
Parry  v.  House  (/) ;  unless  it  has  expired,  England  dem. 
Syburn  v.  Slade.  (g) 

(a)  i  B.  Etf  B.  443.  (e)  %  mils.  so*. 

(*)  %  Taunt.  1S0.  (/)  x  Jfe/f,  N.  P.  C.  4*9- 

ft)  Cro.  Bis*  656.  (s)  4  T-  *•  682. 

\J)  %  Buittr.  *33«  1  RoIL 
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HuUock  Serjt,  m  support  of  the  rule,  upon  the  inti-        1822. 
nation  of  a  strong  opinion  by  the  Court,  abandoned     *      - 
the  objection  to  the  avowries;  but,  with  respect  to  the  v. 

attornment,  argued,  that  it  was  not  conclusive  evidence  Woqdhocsi. 
of  a  tenancy,  but  only  a  bare  assent,  which  would  not 
pass  any  interest  or  make  a  bad  grant  good,  or  work  by 
way  of  estoppel  (Sheppants  Touchstone,  254.) ;  and  that, 
therefore,  the  evidence  to  rebut  the  bare  presumption 
arising  out  of  the  attornment  was  improperly  rejected* 
In  Rogers  v.  Pitcher  (a)  it  was  decided,  that  even  pay- 
ment of  rent  is  not  conclusive  evidence  of  a  tenancy. 

Cur.  ado.  vult. 

Park  J.  This  case  comes  before  the  Court  upon  a 
modem  for  a  new  trial ;  it  was  an  action  of  replevin. 
The  Defendants  avowed  the  taking  for  seven  years9  rent 
in  arrear,  at  702.  per  annum,  from  the  2d  February,  1814, 
due  to  Edward  Woodhouse,  James  Thomas,  and  Anne  bis 
wife,  in  right  of  the  said  Anne. 

To  support  the  Defendants9  avowry,  they  put  in  an 
attornment  by  the  Plaintiff. 

It  was  objected  at  the  trial,  and  the  objection  was  again 
renewed  on  the  motion,  that  this  instrument  to  Edward 
Woodhouse,  James  Thomas,  and  Anne  his  wife,  did  not  sup- 
port any  of  the  present  avowries,  which  stated  the  title  of 
James  Thomas  to  be  in  right  of  his  wife ;  but  on  the  ar- 
gument we  thought  there  was  nothing  in  this  objection, 
and  it  was  very  properly  and  candidly  abandoned  by  the 
learned  counsel  for  the  Plaintiff:  but  the  second  ob- 
jection to  the  Defendants9  title  is  of  more  weighty  con- 
sideration. The  Defendants  had  made  out  a  primd 
Jade  case;  but  it  appears  by  the  note  of  my  learned 
Brother  who  tried  the  cause,  that  some  evidence  was 
offered  of  letters,  and  a  feoffment  from  James  Wood" 

(a)  6  Taunt.  %o%.     i  Marsh*  541. 

home 
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ham  {tbe  tflfftfttor  of  the  Pffewtat* )  tp  Ad  Plaintiff, 

This  evidewe  WW  in*  reqeiv^  *nd,  indeed,  it  doe* 
net  Ytfy  d&inatly  rppw  of  what  nature  it  w^;  but 
tbe  qnotion  is,  fr  tbew  rot  on  the  w*  itself  wffidept 
tq  warrant  the  Coun  »p  at  fast  rending  it,  for  farther 
inquiry? 

Of  Jbe  general  rale  of  law,  that  a  Unapt  iball  opt  he 
allowed  to  question  the  title  of  hit  landlord  where  h$ 
be*  PfiginaUy  revived  possession  frpm  him  «pd  ha* 
paid  bm  Plot,  there  if  w  doubt,  eye*  pigce  t]i$  qw 
of  StfUfwn  Ft  Stradling.  It  always  furnishes  a  strong 
jOTi'mi  Jail*  case :  but  to  the  generality  of  this  rule  there 
are  £3eeptkH»;  for,  nlthp^h  <m  thp  one  bang)  tjie 
genenl  rule  vi  wupt  *«e  ft°4  politic  iff  not  allowing 
a  tenant  lightly  to  nae  tQ  bb»  landlord's  detriraept  that 
title  the  pow^ipn  Pf  ^bich  be  has  entrusted  to  him, 
so.  oq  tbe  other  it  fc  most;  jusf  89  far  to  guard  the  tenant, 
that  he  may  not  be  carelessly  put  ipto  tbe  hazardous 
titnatipq  pf  paying  bis  rent  twice  over,  and  being  put 
to  the  trouble  and  expense  of  en  action  to  recover  that 
which  h^  nifty  bays  been  compelled  to  pay. 

Tfrt?  WPpoqed  generality  pf  the  rule  has  been  departed 
from  if)  mapy  <$9es;  fpr  instance,  in  England  dem.  Syburn 
v,  iStafc,  Lord  fcifypn  pnd  tbe  Court  of  King's  Bench, 
confirming  an  opinion  of  Gwfc?  J.,  held,  that  it  wa* 
competent  %  the  tenant  to  shew  that  his  landlord's  title 
htf  egpiref),  and  that  be  bad  now  np  right  tp  turn  him 
the  tenant  oi|t  pf  possession. 

l$£kHt  dm*  Jackson  v.  Ramsbottom  [a)  it  was  again 
held,  th^t  it  was  competent  for  the  tenant  to  shew  that 
h|e  landlord's  title  bod  expired ;  and  Bayley  J.  appears  to 
have  relied  on  tbe  case  of  England  dem.  Syburn  v.  Slade, 
jwt  quoted  ty  we. 

payment 


in  in  <ftnw  ¥***  •*  (GHgQ,  iy.  4ft 

gfcpigRt of  re^  in *Hf**«,  famines  ft  strong IMF*       Iff*. 
«HRptis*  *g*Wt  t^e  tenant,  apd  jt  >s  *|w*ys  *  good    ^g^JJjl 
JW*  ^ff  9W§ft>r%l«d}pr(J:  bitf  that  is  a)so  PPW  ^  * 

t»  8PlW§tiOP;  for,  where  it  hw  tea  pwd  Wfter  *  n^  WpOWHWI, 
rQpaettfttiQjfc  ^e  tep*LQ(  js  *pt  ffftqpped  frpm  rw*ti*g 
%tk£F  {$y WBfe  affer  djgcpYejy  of  Jji$  tpi#a&, 

TO  **t  feeld  hy  th«  Gpurt  ctf  Cwwqa  PI**  in 

g#fc  £  J,  jn  fat  <$$£  siqrs,-^  «flie  Jtofepfolt  <*»* 
tCR4&  tl^t  because  fcf  h«g  JiKjuped  ^  ?Mfif*jff  <**  R»J 

%  »  fep<«#  ty  psy  it  ^  Ipni  fo?  fi?er,  fbp^  $e  is, 
also  bound  ft?  pny  ft  tp  tyo,  #ifer-  Ji»%  sp^tfe 
very  forcibly  9|piniK  siiqfc  ft  PWfipn ;  ^af  Jf  w$  ^>i|fid 
any  law  by  whjgfc  p  per?W  having  paft  FW*  °P  W  *R- 
caaon  was  ever  after  bound  by  (hat  payout*  Fft  IRmt 
decide  jjcco^ingly :  feut  ftepi  if  jjp  sjh%  Jjpy," 

4  v*fMty  <?f  W*9  ipiglit  bf?  pitf  u|  #icfc  9  fcj^| 
*rpuld  be  e^sed  frpm  payment  pf  reij{  $9  3  p$j#m  qg| 
realty  entitled  to  it,  bt#  I  forbear  Jp  trpq|)le  &fi  Cqflft 
with  anj  mjqre,  Jhe  questipfy  tthei^  i^  whether  fy  tfeis, 
case  there  is  any  reason  for  ap  ^geptipp  tp  the  admitted 
general  rule. 

We  think  that  there  is.  •  Without  forming  aqy  judg- 
ment a  priori  about  the  admissibility  of  this,  or  that 
particular  piec?  of  evidence,  with  which  at  orient  we 
l)ave  nothing  to  d<^  we  are  of  opinion  there  is  $  suffU 
cietaf  degree  of  suspicion  resting  upon  the  case  tp  indpeq 
us  to  require  further  investigation. 

A3  far  as  o\\e  can  judge  from  the  attornment  (which 
it  appears  was  not  quite  voluntary  on  the  part  of 
Gravenor,  but  to  pre^pf.  the  operation  of  an  eject- 
ment), it  should  seem  that  Gravenor  had  been  in  pos- 
session before  any  title  had  in  fact  come  to  Defend- 
ants; so  that  he  does  not  appear  originally  to  have 
come  in  under  them,  though  he  did,  probably,  under  him 

from 
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1822.      from  whom  tbe  Defendants  claim.    In  the  next  place, 
^Tm£T/     &e  attornment  is  dated  the  9th  February ',  1814,  and 
v.         rent  is  to  run  from  tbe  2d  February  preceding.     The 
Woodrousb.  rent  is  pretty  considerable,  viz.  JOl.  per  annum;   and 
yet,  from  the  date  of  the  attornment  for  seven  years,  not 
one  farthing  of  this  rent,  large  as  it  is,  is  ever  demanded 
or  paid;  this  is  of  itself  a  circumstance  of  strong  sus- 
picion.    One  may  conjecture  that  the  Defendants  had 
some  very  cogent  reason  for  procuring  an  attornment 
at  that  particular  time,  and  never  acting  upon  it  for  so 
long  a  period  afterwards.     At  all  events,  though  all 
this  may  receive  satisfactory  explanation,  we  think  it 
ought  to  be  submitted  to  some  further  inquiry. 

It  was  said  that  these  parties  have  been  long  liti- 
gating in  Chancery,  and  that  that  may  be  a  reason  why 
no  rent  has  been  demanded. 

It  does  indeed  appear  by  the  case  of  Woodhouse  v. 
Meredith  (a\  that  there  has  been  much  litigation,  and 
the  circumstances  appearing  in  that  printed  report 
tend  rather  to  excite  than  to  allay  suspicion.  We, 
however,  wish  to  be  understood  to  decide  this  case  on 
the  facts,  and  the  surmises  fairly  arising  out  of  those 
facts,  as  they  present  themselves  in  the  report  of  the 
case  as  tried  at  Hereford.  The  rule  for  a  new  trial  must 
therefore  be  made  absolute. 

I  need  hardly  add,  except  for  form,  that  from  my 
delivering  this  judgment,  it  is  clear  that  my  Lord  Chief 
Justice,  who  was  not  present  at  the  argument,  has  taken 
no  part  in  these  deliberations. 

Rule  absolute, 

(a)  I  Jacob  &  Walker*  104.      - 
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1822. 

Harrison  v.  Vallance.  Ju*e%$. 

HPROVER  for  a  deed  which  was   described  in   the  i.  In  trorer 

declaration,  as   "a  certain  deed  of  assignment,  for#adced 

bearing  date  a  certain  day  in  that  behalf  mentioned,  fcn&nt  had, 

purporting  to  be  made  between  Thomas  Smith  of  Church-  by  letter,  ad- 

yard  Bow,  Newington,  of  the  one  part,  and  WiUiam  Beeve  ^^^^ 

ot  Brighton,  of  the  other  part,  and  purporting  to  be  a  request  of  W. 

conveyance  from  the  said  Thomas  Smith  to  the  said  *•#«■*!««** 

WiUiam  Beeoe  of  certain  tenements  therein  mentioned  which  W.R. 

by  the  said  Thomas  Smith  to  the  said  WiUiam  Beeve,  for  was  substan- 

the  remainder  of  a  certain  term  therein  also  mentioned     .  Hd^*1" 

and  yet  unexpired."  that  dedara- 

At  the  trial  before  DdUas  C.  J.,  London  sittings  after  ?°?  rf  m< *» 

°  in  favour  of 

Easier  term,  it  appeared,  that  the  Plaintiff  bad  been  the  FUntUTs 

employed  by  Reeve  to  obtain  from  Smith  this  and  other  cUim» werc 

deeds,  (which  Smith,  on  the  ground  of  some  unsatisfied  J^d^1^;. 

claim,  had  withholden  from  Iteeve,)  and  for  the  per-  deuce,  and 

ibrmance  of  such  service  the  Plaintiff  was  to  receive  a  that  **•*•- 

remuneration  from  Reeve.     The  Plaintiff  having,  on  the  rejected,  ' 

payment  of  150/.,  obtained  from  Smith  the  deed  in       *•  HcW> 

question,  placed  it,  at  the  request  of  Reeve,  in  the  bands  tjon  tfjflj^" 

of  the  Defendant,  who  was  engaged  in  a  treaty  to  ad-  deed  in  the 

vance  money  to  Reeve.     The  Defendant,  thereupon,  ^ecl*rat,0/l>  *•» 

gave  the  Plaintiff  the  following  acknowledgment :  deed  of  assign- 

"  I  hereby  acknowledge  receiving  of  Mr.  Harrison  ment*  bearing 

a  deed  between  Thomas  Smith,  of  Church-yard  Bern,  J^^l  to 

be  made  be- 
tween T.  S.  of  the  one  party  and  ff.R.  of  the  other  part,  and  purporting  to  be  a 
conveyance  from  T.  S.  to  W.R.  of  certain  tenements  therein  mentioned,  by  T.  S. 
to  W.  Rm  for  the  remainder  of  a  term  therein  mentioned,  and  yet  unexpired,"  was 
borne  out  in  evidence  by  a  conveyance  of  the  premises  by  lease  and  re-lease  between 
the  same  parties,  and  under  the  same  date. 

Nemngton, 
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Newington,  and  William  Reeve  of  Brighton,  dated  the 
22d  day  of  Nvoember,  1821.  The  above  deed  I  hold  in 
trust  for  certain  purposes. 

"  John  Vallance." 

The  deed,  when  produced,  proved  to  be,  not  an  assign- 
ment) but  A  cOrtvejahcfe  by  lefcse  and  release ;  upon 
Whieh  it  **s  tifged,  that  the  fetatemerit  in  the  declaration 
wfis  ft  inisdescriptiorij  and  that  the  Plaintiff  ought  to  be 
nonsuited.  The  objection  wits  overruled,  the  priiiii 
bring  reserved. 

Evidence  Wte  then  offered  by  the  Plaintiff,  of  d*. 
derations  by  Reeve  that  he  was  indebted  to  th6  Plaintiff 
for  his  tetvices  in  this  matter ;  find  a  letter  wW  produced 
from  the  Defendant  to  the  Plaintiff,  frhich  contained  the 
following  passages :  "  I  received  the  writings  undei  the 
agreement,  that  if  I  and  my  partner  should  chddse  to  dd± 
Vance  the  150/.  you  refer  to  upon  thttri,  we  were  to  have 
a  mortgage  upon  the  property  ;  but,  that  if  #e  did  ftdt 
chobse  to  advance  any  more  ttioney  than  we  hatfe  ilrfcrfd} 
advanced,  I  was  to  give  them  up  again.  When  I  s«* 
my  partner,  we  decided  that  we  would  not  advtoic£  any 
more;  of  this,  I  immediately  informed  Reeve>  stating 
also,  that  I  was  ready  to  give  the  writings  up:  instead, 
however,  of  either  himself  taking  them,  or  desiring  they 
might  be  returned  to  you,  he  desired  I  would  keep  the*. 
Holding  the  writings  can  do  me  no  good,  and  I  att 
perfectly  willing  to  give  them  up  when  Reeve  wished  H.n 

The  reception  of  this  evidence  was  opposed,  on  the 
ground  that  Reeve  himself  ought  to  have  been  called, 
and  he  was  called  on  the  part  of  the  Defendant ;  but 
the  declarations  and  the  Defendant's  letter  were  re- 
ceived, and  Reeve  himself  was  rejected)  on  the  ground, 
that  he  was  the  party  substantially  interested  in  the 
cause :  this  point  also  being  reserved. 

A  ver- 
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A  verdict  having  been  fonnd  for  the  Plaintiff, 

Taddy  Serjt  this  term  obtained  a  rule  nisi  to  enter 
a  nonsuit,  or  to  hive  a  new  trial ;  And,  in  support  of  his 
rule,  contended,  as  to  the  first  point,  that  the  words  "  of 
assignment"  forming  part  of  ah  intelligible  sentence  In 
the  declaration*  could  not  be  rejected  as  surplusage; 
but,  as  applied  to  the  deed  produced  in  evidence,  were 
an  obvious  misdescription. 

The  Court,  however,  thought  the  deed  was  sufficiently 
described  by  the  words  "  purporting  to  be  a  conveyance 
from  the  said  Thomas  Smith  to  the  said  William  Rente." 

Today  then  urged,  that  the  declarations  of  Reeve 
ought  not  to  have  been  received*  but  that  Reeve  himself 
should  have  been  called  as  a  witness,  arguing  that  the 
rule  against  the  admission  of  interested  witnesses  had 
never  gone  farther  than  to  exclude  those  against  whom 
the  verdict  would  be  evidence  on  another  occasion,  or 
who  would  be  liable  to  the  costs  of  the  action ;  that  as 
Reeve  did  not  stand  in  this  situation,  he  ought  to  have 
been  admitted  and  his  declarations  excluded;  and  that 
if  it  were  otherwise,  a  Plaintiff  by  suing  the  agent  in- 
stead of  the  principal,  might  succeed  in  excluding  the 
evidence  of  both,  in  every  thing  that  was  material  to 
the  defence. 

But  the  Court,  referring  to  the  cases  collected  in 
pp.  93, 94.  Phittipps  on  Evidence^  4th  ed. 

Discharged  the  tfxle, 

Vaughan  Seijt.  shewed  cause  against  the  rufc. 
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1822. 

J*u%s*  Christie  v.  Walker  and  Four  Others. 

i.  On  the  4th  QN  the  fourth  of  May  last,  the  Plaintiff  sued  out  a 

tiff    id     t  bailable  capias,  (in  which  Walker  only  was  named) 

bailable  pro-     returnable  in  one  month  of  Easter  $  upon  this  writ, 

cess,  returnable  Walker  was  arrested,  and  duly  put  in  and  perfected  bail 

in  one  wy^f*1 

of  Battery        above,  in  Easter  term  last 

against  wn  in  On  the  11th  of  May,  the  Plaintiff  sued  out  a  service- 
wa«  named  *  a^e  cal*fl*>  (*n  which  the  other  four  Defendants  were 
and  on  which    named,  and  not  Walker)  returnable  on  the  morrow  of 

/T.  was  arrests  the  Ascension. 

edt  and  put  in 

and  perfected        On  the  10th  of  June,  a  declaration  as  of  the  present 

bail  in  Baiter    Trinity  term  was  delivered  against  Walker,  together  with 
On  the  xx4  ^e  ot^er  ^our  Defendants;  and  on  the   15th  a  plea 
of  May  Plain-    was  demanded, 
tiff  sued  out 
serviceable 
process,  (in  Htdlock  Serjt.  had  obtained  a  rule  nisi,  on  the  part  of 

which  four       the  Defendant,  Walker,  for  setting  aside  the  declaration 

ants  were     "   **  irregular,  on  the  ground  that  Walker  having  been 

named,  but       arrested  on  a  separate  writ,  in  which  the  other  Defend- 

f°*_  i? ftm  ants  were  not  named,  the  declaration,  in  which  all  five 
turnsole  on 

the  morrow  of  were  named,  must,  as  against  Walker,  be  deemed  a 

theAtcewion:  declaration  by  the  byes  in  which  case  it  was  irregular, 

dfcUration  as    **  a  declaration  by  the  lye  can  only  be  regularly  de- 

of  Trinity        livered  after  the  delivery  of  a  declaration  in  chief.    He 
term,  was  de- 
livered against 
W+  together  with  the  other  four  Defendants : 

Held,  that  the  declaration  was  not  irregular. 

s.  Process  may  be  bailable  against  some,  and  serviceable  against  others,  of  several 
Defendants. 

3.  Where  an  action  is  brought  against  more  than  four  Defendants,  and  two  writs 
are  sued  out,  it  is  not  necessary,  except  with  a  view  to  fixing  bail,  to  name  all  the 
Defendants  in  each  writ. 

4.  StmbUy  that  if  either  of  the  writs  are  bailable,  all  the  Defendants  should,  with 
a  view  to  fixing  bail,  be  named  in  the  ac  etiam  clause  of  the  bailable  writ,  in 
C.P. 

contended, 
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contended,  that  with  a  view  to  the  Plaintiff's  present 
cause  of  action,  the  processes  were  irregular;  that  both 
ought  to  have  been  bailable,  or  both  serviceable,  and 
that  the  names  of  all  the  five  Defendants  ought  to  have 
been  inserted  in  each  writ,  if,  indeed,  it  was  necessary  at 
all,  that  the  Plaintiff  should  sue  out  two  writs,  which 
was  far  from  being  clear,  inasmuch  as  the  rule  against 
including  more  than  four  Defendants  in  one  writ, 
seemed  to  apply  only  to  separate  causes  of  action,  the 
rule  having  been  made  in  consequence  of  a  practice 
.formerly  in  use,  of  putting  into  one  writ  a  number  of 
Defendants  for  separate  causes  of  action,  with  a  view  to 
avoid  the  necessity  of  an  additional  stamp.  The  five 
Defendants  not  being  named  in  the  writ  on  which  Walker 
was  arrested,  there  was  such  a  variance  between  the  writ 
and  the  declaration,  as  would  entitle  the  bail  to  an 
extmeretur  on  the  bail  bond. 
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Vaughan  Serjt,  who  shewed  cause  against  the  rule, 
insisted  that  four  Defendants  only  could  be  joined  in  one 
writ;  and  cited  Turner  v.  Poriall  (a),  in  which  bailable 
and  serviceable  process  had  been  employed  against 
different  Defendants.  As  to  the  time  of  delivering  the 
declaration,  the  Plaintiff  could  not  declare  in  chief  till 
all  the  Defendants  were  in  court 

The  Court,  after  hearing  Htdlock  in  support  of  his 
rule,  thought,  that  as  the  only  object  of  process  was  to 
bring  Defendants  into  court,  the  declaration  was  not 
irregular  because  process  had  been  sued  out  bailable 
against  some,  and  serviceable  against  others  of  the  Do* 
fendants  in  the  same  action,  or,  because  all  the  five  De- 
fendants had  not  been  named  in  each  writ    As  to 
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18$S.  the  tipe  of  declaring,  the  Plaintiff  was  not  bound  to 
declare  in  chief  before  the  return  of  the  writs  against 
all  the  Defendants* 

Rule  discharged* 


Jw^ig.     Mackintosh  and  Others  i>.  Barber,  Garratt, 

and  Others.. 

A.9by  will,  fJ?HE  following  case  was  sent  by  the  Vice-Chancellor 
directed  his  for  fa  op\nion  0f  thi8  Court.     John  Mackintosh 

real  and  per- 

tonal  estate  to  devised  his  estate,  called  Piggotls  manor  farm,  in  the 
be  sold,  the 

produce  to  be  inverted  in  the  public  fundi  in  the  names  of  trustee*  for  his  eon  and 
daughter,  and  two  others.  Directions  were  given  as  to  succession  in  cases  of  death 
without  issue  ;  and  if  all  the  legatees  should  die  under  age,  and  without  issue,  the 
property  was  to  go  over  to  B.f  C,  D«,  and  £.,  and  their  heirs ;  u  which  four  persons 
A*  appointed  as  his  executors,  to  see  that  every  thing  was  duly  performed  according 
to  his  will ;"  he  also  appointed  F.  and  G.  as  executors,  «  in  addition  to  the  above 
persons,  for  which  he  requested  those  two  friends  would  accept  of  50Z.  each;"  he 
also  requested  F.  and  G.  to  act  at  guardians,  in  conjunction  with  -B.»  C„  A,  and  £.t 
for  the  care  of  the  persons  and  property  of  the  legatees.  The  will  was  duly  attested, 
but  there  was  an  unattested  codicil,  that  if  either  of  the  executors  should  refuse  to 
accept  the  trust  and  act  at  executor*  the.  bequest  of  property  to  every  audi  petton 
was  totally  annulled. 

The  testator  died,  and  the  will  was  proved  by  B.9  C,  and  D.  only,  E.9  F.t  and 
G.  having  renounced. 

Part  of  the  real  estate  having  been  put  up  to  sale  in  four  lots,  wae  purchased  by 
G*  who  afterwards  refusing  to  complete  his  purchase,  a  suit  was  instituted  in 
Chancery.  That  court  decreed  that  the  codicil  was  not  to  be  considered  as  part  of 
the  will  with  leserence  to  tie  real  estates  but  that  the  rest  of  the  will  ought  to  be 
established,  and  the  trusts  performed ;  and  upon  reference  to  the  Master,  it  was 
found  that  the  contract  of  purchase  entered  into  by  G.  was  for  the  benefit  of  the 
legatees,  (who  were  infants). 

Lot  x.  was  then  conveyed  by  lease,  and  appointment  and  re4ease  ftom  2J.,  C, 
2>„  &,  F.t  and  G.  to  T.,  in  consideration  of  aooo/.  Lot  *.,  by  lease  and  appoint- 
ment, and  re-lease,  from  B.f  C.»  and  D.  to  7*.  for  2300/.,  {T.  declaring  by  another 
deed,  that  the  cowkitration-nwssey,  snent>oiyd>  in  the  two  a>sft  dtjads* .  tabtsfad  to 
G.  /  that  the  name  of  T.  was  only  used  as  a,  trustee,  and  that.  T.  stood  seised  of  the 
premises  in  trust  for  G.)  Lot  3.,  by  lease  and  appointment,  and  re-lease,  from  B.f  C9 
and  D.  to  G.,  to  the  use  of  G.  for  4000/.  Lot  4*1  by  lease  and  appointment,  and 
re-lease,  from  2L»  C,  2>.»  B.9  F.y  and  G.  to  G.,  to  the  use  of  G.  for  360/. :  Held, 
that  by  these  conveyances  the  legal  estate  in  lots  x.  and  ».  was  well  vested  in  7., 
and  the  legal  estate  in  lots  3.  and  4-  in  G. 
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part*  of  /UdenhaM,  M  th<»  county  of  Herts,  W&h  aft  id*& 
tiitfbe*,  lite  rfdd  <fc*d  sfaik,  frteifeife  of  htftttahefry,  &c  iJim*A*' 
idso  an  Ms  household  furniture,  plate,  line*,  Wine,  MAC!^rTo6t 
wiring  apparel,  and  every  otfcef  thing  #fa!ch  might  be  BjuWek. 
Upon  the  said  premise*  at  the  time  of  his  death,  to  be 
sold  as  soori  After  his  decease  as  po&ible  tt\d  convenient, 
in  such  manlier  as  might  be  productive  of  the  greatest 
value:  after  directing  the  payment  of  all  his  just 
debts,  and  of  a  legacy  to  Thomas  Shears,  he  bequeathed 
ufito  his  sort  John  Mackintosh,  his  daughter  l$liza  Jane 
Mackintosh,  Maty  Ann  Shears,  and  Martha  Shears,  the 
whole  residue  of  his  property  of  every  description  and 
Jrindl,  to  be  divided  betwixt  them  in  separate  arid  equal 
proportions,  subject  to  certain  directions  contained  in  the 
will,  by  which  all  the  property  was  ordered  to  be  invested 
in  (he  public  funds,  in  the  names  of  trustees  to  be  ap- 
pointed by  the  executors;  mid  arrangements  were  made 
touching  succession,  in  case  of  th6  death  of  any  of  the  le- 
gatees under  age;  among  which  arrangements,  ohe  was, 
that  if  all  the1  legatees  should  die  without  issue,  before 
they  arrived  at  21  years  of  age,  then  the  property  be- 
queathed to  them,  was  to  devolve  to  and  become  the 
property  of  Mr.  Joseph  Barber,  MY.  John  Slapp,  Mr. 
Frederic  Grigg,  and  Mi*.  George  Capper,  to  be  divided 
betwixt  them  hi  equal  proportions*,  and  to  their 
heirs  for  ever;  Which  last  mentioned  foutf  persons, 
the  teatdtof  appointed  as  hi*  executors,  to  see  that 
every  thing*  Was  duly  executed"  and  performed  accord- 
tag*  to  his  will  rirtd  desire,  iff  his  will  expressed ;  he 
alsb  appointed'  M¥.  Frdrids  Garrdtt,  and  Mr.  John 
Garrait,  a*  executors'  in  addition  to  the  above  persons, 
foYwMth  he  requested  thttote  tWo  "friends  would'  accept 
of  fifty  pounds  each.  He  also  requested,  that1  Messrs. 
Fronds  m&  Jbhfi  Gdrratt  Would  act  as  guardians  in 
dfflgtttfafoii  Wkh  Mf.  Cdpper,  Mr.  Barber,  Mfc  Grigg 
afftf  MK  &tipp>  to*  th#  Carcf  of  thfc  petstms  atfd'property 
ot  life  sWf  Jbhri;  EHza  Jane  MatkiiUbsK,  arid  Mary 
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1822.  Ann,  and  Martha  Shears.  The  testator  almost  imme- 
diately afterwards,  added  an  unattested  codicil  to  his 
will  in  the  words  following.  "  It  must  be  understood 
Barber,  that  it  is  my  will  and  intention,  that  if  either  or  more 
than  one  of  my  executors  shall  refuse  to  accept  the  trust 
and  act  as  executor  according  to  the  directions  given  in 
my  will,  then  I  annul  totally  my  bequest  of  any  property 
to  every  such  person  who  shall  so  refuse  to  take  the  trust 
upon  himself."  J.  Mackintosh.  The  will  was  proved 
in  the  Prerogative  Court  of  Canterbury,  on  the  22d  June, 
1818,  with  the  codicil,  by  Joseph  Barber,  John  Slapp, 
and  Frederic  Grigg,  three  of  the  executors,  George 
Capper,  Francis  Garratt,  and  John  Garratt,  having  first 
renounced  the  probate  and  execution  thereof. 

The  Defendants,  Barber,  Slapp,  and  Grigg,  who 
proved  the  will,  in  the  execution  of  the  trusts  thereof, 
caused  the  testator's  estate,  called  Piggotts  manor  farm, 
to  be  put  up  to  sale  by  public  auction,  on  the  3d  July 
1818,  in  four  lots; 

The  Defendant,  John  Garratt,  one  of  the  executors 
and  trustees  named  in  the  will,  but  who  had  renounced 
the  execution  thereof,  attended  at  the  sale,  and  was 
•  declared  the  highest  bidder  for  and  purchaser  of  all  the 
lots,  and  signed  a  contract  accordingly. 
.  The  Defendant,  John  Garratt,  having  so  become  the 
purchaser  of  the  said  estates,  afterwards  declined  com- 
pleting his  purchase,  on  the  ground,  that  although  the 
acting  executors  might  sell  the  estate  without  the  con- 
currence of  those  who  had  renounced,  yet  that  they 
could  not  sell  to  either  of  those  who  had  renounced ; 
and  thereupon  a  suit  in  Chancery  was  instituted. 

By  the  decree  pronounced  by  that  Court  on  the 
hearing  of  the  cause,  it  was  declared,  "  that  the  me- 
morandum at  the  foot  of  the  will  of  the  testator,  was 
not  to  be  considered .  as  part  of  the  will  with  reference 
to  the  testator's  real  estate,  but  the  Court  declared  that 
the  rest  of  the  testator's  will  ought  to  be  established, 

and 
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and  the  trusts  thereof  performed  and  carried  into  1822. 
execution,  and  ordered  and  decreed  the  same  accord- 
ingly." And  it  was  also  ordered  by  the  Conrt,  that  it 
should  be  referred  to  one  of  the  masters,  to  inquire 
and  state  to  the  Court,  whether  it  would  be  for  the 
benefit  of  the  Plaintiffs  the  infants,  and  the  other 
persons  interested  in  the  testator's  estate,  that  the  con- 
tract entered  into  and  signed  by  the  Defendant,  John 
GarraU,  for  the  purchase  of  the  testator's  estate,  should 
be  completed  and  carried  into  execution.  The  master 
afterwards  certified,  "  that  it  would  be  for  the  benefit 
of  the  said  Plaintiffs,  the  infants,  and  the  other  persons 
interested  in  the  testator's  estate,  that  the  contract 
entered  into  and  signed  by  the  Defendant,  John  GarraU, 
for  the  purchase  of  the  said  testator's  estate,  called  Pig- 
goits  manor  farm,  should  be  completed  and  carried  into 
execution." 

Accordingly,  by  indentures  of  lease  and  appointment 
and  release  duly  executed,  and  bearing  date  respectively, 
the  1st  and  2d  of  January,  1822,  and  made  between  Jo- 
seph Barber,  John  Slapp,  Frederic  Grigg,  George  Capper, 
Francis  GarraU  and  John  GarraU,  of  the  one  part,  and 
Peter  Thompson  of  the  other  part ;  Joseph  Barber,  John 
Slapp,  Frederic  Grigg,  George  Capper,  Francis  GarraU 
and  John  GarraU,  for  and  in  consideration  of  the  sum  of 
20002.  to  them  in  hand,  paid  by  Peter  Thompson  at  the 
time  of  the  execution  thereof,  the  receipt  whereof  they 
did  thereby  respectively  acknowledge,  did,  and  each  of 
them  did  appoint,  grant,  release,  and  convey  unto  Peter 
Thompson,  (in  his  actual  possession,  then  being  by  virtue 
of  a  bargain  and  sale,  &c)  and  to  his  heirs,  the  lot  No.  1 ., 
to  hold  the  said  Peter  Thompson,  his  heirs  and  assigns, 
to  and  for  the  only  proper  use  and  behoof  of  the  said 
Peter  Thompson,  his  heirs  and  assigns  for  ever,  with 
usual  covenants  from  trustees,  and  receipt  for  consider- 
ation money  indorsed  and  duly  witnessed. 
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189?.  And  |>y  other  indentures  of  lease  and  appointment 

apd  release,  bearing  d*t$  the  s*id  1st  and  2d  January, 
1892,  and  made  between  Jwg»A  Barber,  John  SUggp, 
BAsaia.  and  Frederick  Grjgg,  on  the  one  part,  and  P^r  Thomp- 
son of  the  Other  P*r*t  JwpA  Barber,  John  Slapp,  and 
Frederick  Qngg%  in  consideration  of  the  sum  of  230Q/. 
lo  them  in  hand  paid  by  -flefrr  Thompson*  at  the  time  of 
the  execution  thereof  (the  reoeipt  whereof  they  did 
thereby  acknowledge,)  did  appoint,  grant,  release,  and 
convey  unto  the  said  Peter  Thompson*  (in  his  actual 
possession  then  being,  by  virtue  of  a  lease  for  a  year,) 
the  lot  No.  0*>  to  hold,  unto  the  said  Peter  Thompson* 
bis  heirs  and  assigns,  for  ever,  with  usual  covenants 
from  trustees,  duly  executed  and  attested,  and  receipt 
for  consideration-money  indorsed  and  duly  witnessed. 

By  another  deed,  duly  executed  by  Peter  Thompson, 
he  declares,  that  the  purchase-monies  mentioned  in  the 
last  deeds  were  not  his  money,  but  that  the  whole  there- 
of was  the  money  of  and  belonged  to  the  said  John 
Garrett,  and  that  the  name  of  him,  Peter  Thompson, 
was  mado  use  of  in  the  said  deeds  as  a  trustee  only  for 
John  Garratt,  and  that  he  stood  seised  of  the  said 
estates  and  premise*  as  a  trustee  for  John  Garratt,  his 
heirs  and  assigns,  and  to  be  from  time  to  time  con- 
veyed and  disposed  of  as  he  or  they  should  direct  and 
appoint. 

And  by  indentures  of  lease  and  appointment  and  re- 
lease, bearing  date  the  said  1st  and  ?d  January  188fe  and 
made  hetwqen  Jweph  Barter,  John  Slapp,  and  Roderick 
Grigg,  of  the  one  part,  and  John  Garratt  of  the  other 
part,  Joseph  Barber,  John  Slapp,  and  Frederic  Grigg,  in 
consideration  of  the  sum  of  4000/,  to  them  in  hand  pud 
hy  John  Garratt,  at  the  time  of  the  execution,  (the  re- 
>  ceipt  whereof  they  did  thereby  acknowledge,)  did  ap- 

point, grant,  jalaase,  and  convey  unto  the  said  John 
Garratt,  in  his  actual  possession  than  being,  (by  virtue 

of 
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of  a  lease  for  a  year,)  the  lot  No.  3.,  to  hold  unto  the  said       1822. 

John  Garraitj  his  heirs  and  assigns,  to  the  use  of  him 

the  said  John  Garratt,  his  heirs  and  assigns  for  ever, 

with  usual .  covenants    from  trustees,    duly  executed, 

and  reoeipt  for  consideration-money  indorsed  and  duly 

witnessed. 

By  similar  deeds  all  the  six  executors,  in  consider- 
ation of  3602.  paid  to  them  by  the  said  John  Garratt, 
did  appoint  and  convey  the  lot  No.  4.,  unto  and  to  the 
use  of  the  said  John  Garratt,  his  heirs  and  assigns  for 
ever. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  legal  estate  in  fee  of  and  in  lots  No.  1,  2,  3, 
and  4,  parts  of  the  estate  in  question  in  this  cause,  or 
any  of  them,  is  well  vested  in  Peter  Thompson  and  the 
Defendant,  John  Garratt,  at  either  of  them,  by  the  con* 
veyanees  made  to  them. 

This  case  was  argued,  first,  in  Easter  term  last,  and 
now  for  the  second  time* 

Boumquet  and  HuUoek,  Serjts.  for  the  Plaintiffs.  It 
being  admitted  that  there  is  no  fraud  in  this  case,  nor 
any  breach  of  trust  on  which  equity  will  interfere,  the 
only  question  is,  whether  there  exist  strict  legal  objections 
agsinet  any  or  all  of  these  conveyances*  It  seems  clear 
that  the  executors  had  a  power  to  sell,  for  the  desire 
expressed  by  the  testator  is  sufficient  to  create  such  a 
power.  Anwu  2  Lean.  220. ;  Bentham  v.  Wiltshire  (a) ; 
Potto*  v.  Bandall.  (b)  But  it  is  objected  to  the  second 
and  third  conveyances,  that  the  acting  executors  named 
in  a  will  cannot  convey  to  one  who  has  renounced ;  and, 
to  the  first  and  fourth  conveyances,  that  an  executor  or 
trustee  cannot  convey  to  himself,  it  being  assumed  that 

(«)  tMaddocki  44.      (b)  Sugd.  on  PovJtn>  173.  note,  3d.  ed. 
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J  822.       the  conveyance  to  Thompson  is  indirectly  a  conveyance 
to  Garratt. 

The  objection  to  the  second  and  third  conveyances 
Barber*  does  not  arise;  for,  in  the  sale  of  this  estate,  the  exe- 
cutors did  not  act  qui  executors  having  an  interest,  but 
in  the  exercise  of  a  naked  power,  unaccompanied  with 
any  interest,  there  being  no  words  in  the  will  which  in- 
vest them  with  any  interest ;  so  that  in  this,  as  in  every 
case  of  the  exercise  of  a  naked  power,  [which  is  a  mere 
modification  of  a  use,  GoodiU  v.  Brigliam  (a),]  the  ap- 
pointee takes  under  the  original  instrument  creating  the 
power,  and  not  under  the  appointment  itself;  and 
there  can  be  no  objection  to  Garratfs  taking  under  the 
will,  which  creates  the  power  in  question. 

Even  admitting  Barber,  Grigg,  andSUtpp,  to  have  acted 
in  the  sale  as  executors  having  an  interest,  it  may  fairly  be 
contended,  that  the  testator  meant  that  those  three  and 
Capper  should  alone  be  concerned  in  the  sale  of  the  estate* 
and  that  the  Garratts  were  afterwards  named,  rather  as 
guardians  to  the  children  than  as  executors.  At  all  events, 
though  a  party  may  be  still  deemed  an  executor,  who  re- 
nounces after  being  absolutely  appointed  by  the  will,  yet 
this  cannot  be  affirmed  of  a  party,  who,  renouncing 
under  a  power  of  renunciation,  given  him  by  the  words 
of  the  will  itself,  has  in  fact  never  been  absolutely  ap- 
pointed executor.  It  is. true,  that  if  an  executor,  abso- 
lutely appointed  by  the  will,  renounces,  he  may,  not- 
withstanding, afterwards  take  out  probate,  and  act,  but 
he  cannot  set  aside  acts  done  by  the  other  executors 
without  him ;  so  that  supposing  Garratt  to  have  been 
actually  executor,  and  to  have  renounced  under  ordi- 
nary circumstances,  still  the  statute  21  H.  8.  c.  4.,  ex- 
pressly legalizes  a  conveyance  by  the  residue  of  the 
executors,  where  some  or  one  of  them  refuses. 

(a)  i  2?  &  P*  lyk  fer  Bjre  Q.  J. 
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The  only  authority  to  the  contrary,  is  a  passage  in  1822. 
Co.  Lit.  US.  a.,  where  it  is  laid  down,  that  if  one 
refuses,  the  others  cannot  make  sale  to  him  that  re- 
fused, because  he  is  party  and  privy  to  the  will,  and 
remains  executor  still :  but  this  passage  rests  on  a  case 
in  Bendloe  and  Dallison,  p.  15.,  said  to  have  been  de- 
cided in  Trinity,  41  Edw.  3.,  which  is  reported  in  the 
same  words  in  the  book  called  Old  BeruUoe,  p.  14.,  in 
Keihxty,  207.  &.,  and  in  Anderson,  27.  Anderson,  how- 
ever adds,  "  Quaere  the  law  after  the  said  statute."  So 
that  the  case  is  not  entitled  to  much  weight ;  and  Lord 
Kenyan  says  (in  WithneU  v.  Gartham)  (a),  "  That  the 
distinction  respecting  sales  by  the  survivors,  where 
power  is  given  to  persons  by  name,  and  when  it  is 
given  by  name  of  office,  is  founded  on  law,  which  was, 
perhaps,  a  little  doubtful  in  its  origin,  and  was  the  oc- 
casion of  making  the  statute  21  H.  8.  c.  4.;  for  it 
appears  by  the  preamble,  that  that  act  was  passed, 
rather  to  remove  doubts  than  to  make  a  new  law ;  it 
recites,  that  such  a  sale  of  lands,  after  the  opinion  of 
divers  persons,  can  in  no  wise  be  good  or  effectual  in 
law."  Further,  the  reason  on  which  the  case  in  Bendloe 
was  decided,  namely,  that  the  renouncing  executor  is 
still  a  party,  applies  equally  to  cases  before  and  after  the 
statute,  so  that  if  that  reason  be  not  well  founded,  the 
second  and  third  conveyances  under  the  statute  remain 
nnimpeached. 

This  leads  to  the  consideration  of  the  objection  to  the 
first  and  fourth  conveyances,  which  may  be  divided  into 
two  heads;  first,  that  a  party  cannot  convey  to  himself: 
secondly,  that  at  all  events,  he  cannot  do  so  where  he  is 
an  executor,  such  a  conveyance  being  inconsistent  with 
his  duty  as  an  executor.  The  first  head  of  the  objection 
is  of  a  nature  purely  technical,  and  occasioned  by  the 

•    (a)  6  T.R.  396. 

ancient 
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1822*  ancient  forms  of  conveyances:  as,  with  reepect  to  a  convey- 
ance by  bargain  and  sale ;  a  man  cannot  bargain  and  sell 
to  himself,  because  of  the  stq>posed  absurdity  of  such  a 
Barber,  contract ;  for  the  same  reason,  he  cannot  enfeoff  himself 
or  his  wife ;  but  there  is  nothing  in  the  common  law 
which  prohibits  a  conveyance  by  a  party  to  himself, 
provided  he  can  effect  it  consistently  with  the  technical 
forra6  of  conveyance.  Thus  a  party  may  enfeoff  another 
with  the  intent  to  take  back  the  estate  to  himself,  or  to 
himself  and  his  wife ;  so  be  may  covenant  to  stand  seised 
to  the  use  of  himself  or  his  wife,  or  he  may  convey  to  the 
use  of  himself  and  his  wife;  the  owner  of  an  advowson 
may  present  himself;  the  donee  of  a  general  power 
,  of  appointment  may  execute  it  in  favour  of  himself; 

why,  therefore,  might  not  these  executors  execute  in 
favour  of  themselves,  or  one  of  themselves,  the  power  of 
appointing  to  a  purchaser  ?  or  how  in  the  absence  of 
fraud  can  the  conveyance  by  all  of  them  to  Thompson  be 
impeached?  If  an  appointment  to  a  stranger  can  be 
set  aside  by  proof  in  pais  that  the  stranger  takes  for  the 
appointor,  no  conveyance  under  a  power  can  be  safe* 

Then,  secondly,  the  principle  that  a  trustee  cannot 
be  the  purchaser  of  a  trust  estate,  is  a  mere  rule  of 
equity;  if  proper  forms  be  observed,  the  conveyance 
is  good  at  law;  and  unless  a  trust  has  been  abused, 
a  Court  of  Equity  will  not  set  aside  such  a  convey* 
ance,  Campbell  v.  Walker  (a)9  Sanders  v.  Walker,  (b) 
Even  when  equity  has  interfered  on  the  ground,  that  a 
trust  has  been  abused*  it  has  always  decreed  a  reconvey* 
nUGCf  which  would  be  unnecessary  if  the  conveyance  to 
the  trustee  were  void;  and,  though  such  interpositions 
have  taken  place  on  applications  against  a  trustee,  there 
is  no  instance  of  an  application  by  a  trustee  to  set  aside 
•.conveyance  made  to  himself.    Here,  the  conveyance 

(a)  $  Fes.  678.  (b)  13  ft/.  603. 

is 
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j*  for  the  benefit  of  the  cestui*  que  trust,  and  the  conse-  1892. 

quencos  of  holding  such  a  conveyance  to  be  void,  might  *-'  - 

in  other  cases  be  most  injurious   to  subsequent  bond  9a 
JUb  purchasers 

Jaw  and  Vaughan  Serjts.,  for  the  Defendants,  relied 
mainly  on  the  passage  in  Co.  Lit.  113.  a.,  and  the  ease 
in  Bendloe,  which,  they  observed,  was  also  stated  as 
law  in  1  BolL  Abr.  329.,  and  had  never  been  questioned 
in  any  subsequent  decision.  '  They  contended,  that  no 
distinction  could  be  made  between  the  rights  of  an 
executor  for  the  purpose  of  sale,  and  the  rights  of  an 
executor  for  ordinary  purposes,  the  law  not  recognizing 
two  sorts  of  executors.  So  that,  on  these  grounds,'  the 
second  and  third  conveyances  must  be  holden  void. 

With  respect  to  the  fourth,  that  Garratt,  notwith- 
standing his  renunciation,  remained  an  executor  for  all 
legal  purposes ;  Robinson  v.  Pett(a)9  Middktonh  case,  (b) 
That  the  interests  of  an  executor  as  a  purchaser  were  so 
entirely  opposed  to  his  duty  as  a  seller,  that  the  Courts 
would  never  uphold  a  transaction,  which,  if  decided  to  be 
legal,  might  be  productive  of  the  most  ruinous  conse- 
quences to  infants  and  others,  for  whose  benefit  executors 
were  entrusted  with  power.  That  where  parties  enfeoffed 
'for  the  purpose  of  a  re-enfeoffment  to  themselves,  the 
conveyance  was  of  their  own  estate,  and  not  of  the  estate 
of  a  cestui  que  trust :  and  where  a  party  presented  him- 
self under  his  own  advowson,  institution  by  the  bishop, 
and  induction,  were  necessary,  before  be  could  become 
possessed  of  the  living.  So  that  there  was  no  ground  for 
saying  that  the  objection  to  the  fourth  conveyance  was 
merely  technical,  or  that  such  a  conveyance  could  be 
supported  under  any' view  of  the  case. 

(j)  3  P.  Wm.  aji.  (*)  5  &?•  *8. 

If 
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1822.  If  ^at  conveyance  was  void,  so  was  also  the  first,  the 

object  of  that  being  exactly  the  same  as  the  object  of  the 
fourth,  and  quod  prohibetur  per  directum  prohibetur  et 
per  obliquum(a);  Magdalen  College  case  (6);  Carmelite 
Triari  case,  (c)  In  Jenkin's  Centuries,  p.  189,  it  was 
holden,  that  executors  could  not  retain  land  to  pay 
debts,  but  were  bound  to  sell  to  some  one  not  an  ex- 
ecutor. ' 

Cur*  ado-  vutt. 

The  following  certificate  was  afterwards  sent:  "  This 
case  has  been  argued  before  us  by  counsel;  we  have 
considered  it,  and  are  of  opinion,  that,  under  all  the 
circumstances  within  stated,  the  legal  estate  in  lots  1 
and  2  is  well  vested  in  Peter  Thompson,  and  the  legal 
estate  in  lots  3  and  4  is  well  vested  in  the  Defendant, 
John  Garrait,  by  the  conveyances  made  to  them  re- 
spectively. 

R.  Dallas. 

J.  A.  Park. 

J.  Burrough. 

J.  Richardson. 

(a)  Co.  Lit.  *»3.  b.      Win-        (b)  uft^.73. 
gate9 1  Maxims,  618.  (c)  Ibid.     Wingatt,  619. 
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IN 

Michaelmas  Term, 

In  the  Third  Year  of  the  Reign  of  George  IV. 


Palmer  and  Others  v.  Blackburn,  (a)  JV*v.  8. 

ASSUMPSIT  on  an  open  policy  of  insurance  on  The  general 

freight.     At  the  trial  before  Dallas  C.  J.  London  principle  of 

sittings  after  Trinity  term  last,  it  appeared  that  the  ship  ^^bek. 

Juliana,  bound  from  the  East  Indies  to  London,  was  mired  shall,  in 

totally  lost  just  before  the  termination  of  her  voyage.  cut  °*  alo,,, 

*  J  J^      recover  no 

The  freight  payable  to  the  Plaintiffs  in  the  event  of  the ,  more  than  an 

safe  arrival  of  the  ship  would  have  been  3068/. ;  but  out  indemnity, 

of  this  the  Plaintiffs  must  must  have  paid  6992.  9*.  for  ^Ue^b!°?" 

seamen's  wages,  pilotage,  light  dues,  tonnage  duty,  and  mercantile 

usage  clearly 
established  to  the  contrary :  and  usage,  .that  the  loss  in  an  open  policy  on  freight 
shall  be  adjusted  on  the  gross,  and  not  on  the  net  amount  of  the  freight,  it  a  legal 
usage.  —  Dallas  C.  J.  dubitanU* 

{a)  Richardson  J.  was  ab-     term,  being  prevented  from  at- 
sent  during  the  whole  of  this    tending  by  ill  health. 

.dock 
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1822.       dock  dues;  from  which  payment  they  were  altogether 
p  "'  '        exempted  by  the  loss  of  the  vessel. 

v.  The  Defendant  contended  that  the  Plaintiff*  were 

Blackburn,  entitled  to  recover  from  the  insurers,  not  the  amount  of 
the  gross  freight,  but  only  the  amount  of  the  net  freight, 
after  deducting  the  charges  which  the  Plaintiffs  must 
necessarily  have  incurred  had  the  ship  arrived  in  safety ; 
and  he  paid  into  court  sufficient  to  cover  his  proportion 
of  the  amount  of  the  net  freight. 

The  Plaintiffs  persisted  in  demanding  the  amount  of 
the  gross  freight,  and  called  merchants  of  SO  and  40 
years'  experience  at  Zioytf  s,  who  concurred  in  stating, 
that  though  open  policies  on  freight  were  extremely 
rare,  the  uniform  custom  in  settling  losses  upon  them, 
had  been  to  pay  the  assured  on  the  amount  of  the  gross 
freight* 

To  the  admission  of  this  evidence  the  Defendant  ob- 
jected, on  the  ground  that  it  proposed  to  establish  the 
existence  of  a  custom  contrary  to  law,  a  policy  of  in- 
surance being  a  contract,  the  object  of  which  was  to 
secure  to  the  assured  a  bare  indemnity ;  whereas  a  usage 
such  as  the  present  would  secure  to  him  a  profit  on, 
•  and  operate  as  inducement  to  the  loss  of  ship* 

The  learned  Judge  having  admitted  the  evidence, 
subject  la  future  discussion  oil  the  point,  the  Defendfetft 
called  witnesses  nearly  equal'  in  number  tfnd  ejtperieftc^. 
who  stated  that  they  were  not  aware  of  die  existence  of 
the  usage  stated  by  die  PWtttifltf  witnesses* 

The  jury  having  fowd  for  the  Plaintiffs  the  whole 


Bosanquet  Serjt.  now  moved  for  a  rule  to  shew  cause 
why  the  verdict  for  the  Plaintiffs  should  not  be  set  aside* 
and  a  nonsuit,  or  a  verdict  for  *e  Befcadkuf,  be  enteMtfr 
instead*  on  the  ground  that  the  evidence  admitted  for 
the  Plarotiflfcougjit  to  have  beea  excluded,  and  that,  at 
8  all 
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all  events,  the  usage  established  thereby  waa  contrary       1882. 

to  law,  and  to  the  very  nature  of  an  insurance.    Instead     Pa  '  ^ 

of  an  indemnity,  the  owner  would,  if  the  usage  were  v. 

sustained,  derive  a  very  great  advantage  from  the  loss  BucKica*. 

of  his  ship ;  in  the  present  instance,  in  the  proportion 

of  near  700  to  3068,  in  many  instances  considerably 

more:  indeed  it  would  be  his  interest  that  the  ship 

sbooldbe  lost  aa  soon  aa  poasiUe  after  quitting  her  port 

of  departure,  as  he  would  then  secure  his  freight,  and 

be  saved  the  whole  eppenee  of  paying  and  provisioning 

the  crew  for  the  voyage^  and  of  defraying  the  heavy 

port  charges,  to  which  he  would  otherwise  be  liable. 

Then,  in  all  adjustments  of  general  average  to  which 

ship,  cargo,  and  freight   contributed,  the  charge  on 

freight  was  always  calculated  on  the  net,  and  not  on 

the  gross  freight  (a),  and  if  the  owner  was  catted  on  to 

pay  in  that  proportion,  why  should  he  be  paid  in  a 

greater? 

Dallas  C  J.  The  evidence  in  support  of  the  usage 
mas  as  strong  as  passible;  the  evidence  on  the  part  of 
the  Defendant  only  of  a  negative  character,  and  I  put 
it  to  the  jury  to  consider  whether  the  usage  waa  so  no- 
torious a*  to  imply  a  knowledge  of  it  in  the  parties  to 
the  action,  and  so  to  form  a  part  of  their  contract.  But 
the  Defendant's  counsel  contends  that,  admitting  the 
existence  of  the  usage,  it  is  contrary  to  law  —  contrary 
to  the  very  principle  of  a  policy  of  insurance,  as  being 
no  more  than  a  contract  for  indemnity  —  opening  a 
wide  ggte  to  fraud,  and  thence,  that  in  law,  it  cannot  be 
supported.  Without  giving  any  opinion  on  the  subject, 
I  think  the  point  of  considerable  importance,  and 
worthy  of  further  consideration. 

(a)  Park  on  I/uur.  309.  jth  e<L     Marshall  on  lntur.  4*7. 

Park 


Palmer 

v. 
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1822.  Park  J.    I  think  a  rule  ought  not  to  be  granted  in 

this  case*  The  chief  objection  made  on  the  part  of  the 
Defendant  is,  that  the  evidence  ought  not  to  have  been 
Blackburn,  admitted.  I  think  it  was  properly  admitted  on  both 
sides,  and,  if  it  was  admissible,  there  can  be  no  ground 
for  a  new  trial;  the  jury  would  have  drawn  a  very 
wrong  conclusion  if  they  had  found  there  was  no  such 
usage.  ^They  have  found  that  open  policies  on  freight 
have  always  been  settled  in  this  manner,  and  my  experi- 
ence entirely  coincides  with  that  finding, 

Burrough  J.  In  questions  on  policies  of  insurance, 
the  course  has  always  been  to  ascertain  the  custom  of 
-  *  -  merchants;  there  is  a  strong  instance  of  this  in  I  Burr. 
Rep.  (a),  where  it  being  found  to  be  an  universal,  and 
well  known  usage  for  China  ships  to  unrig  and  place 
their  tackle  in  a  warehouse  on  Bank  Said  in  Canton 
River,  the  insurers  on  a  ship  were  held  liable  for  a  loss 
happening  to  her  tackle  by  fire  on  this  Bank  Saul. 
Now,  the  usage  in  the  present  instance,  is  as  well  known 
to  all  the  brokers  as  that  was  relating  to  Bank  Saul, 
and,  in  these  cases,  the  usage  of  trade  has  always  been 
the  ground  of  decision. 

Rule  refused. 

(a)  Pcllj  v.  Rtyal  Exchange,  i  Burr.  341. 
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2822. 

Huggett  t\  Parkin.  aw  Z4. 

TfAXJGHAN  Seijt.  had  obtained  a  rule  nisi  to  quash  If  a  party  in- 

the  writ  of  capias  ad  respondendum,  and  to  set  cun  *•  «*■ 

aside  all  further  proceedings  in  this  case  for  an  irregu-  ^ng  a  ^^ 

larity  in  the  indorsement;  but,  upon  HuUock  Serjt.  to  quash  a 

shewing  cause,  it  turned  out  that  the  irregularity  was  !^!  ^ 

not  in  the  writ  but  in  the  copy  served,  and  he  cited  it  turns  out 

Qrvkmv.  Lee  (a),  to  shew  that  in  such  case  the  rule  must  ^tfaeim- 

culanty  u  not 
be  discharged  because  it  asks  too  much;  the  Plaintiff  ;„  the  writ, 

was  obliged  to  appear  to  support  his  writ,  when,  if  but  caJyiaths 

the  service  of  it  had  alone  been  impeached,  he  might  ^f^ 

have  admitted  the  irregularity  without  incurring  the  discharge  the 

expence  of  resistance. 

Vaughan,  in  support  of  his  rule,  said  the  Defendant 
had  no  means  of  knowing  the  form  of  the  writ  except 
by  the  copy. 

Sedper  Curiam;  the  writ  is  good;  the  service  alone 
is  bad;  the  Court  cannot  set  aside  a  good  writ;  but  you, 
by  calling  on  them  to  do  so,  render  it  necessary  for  the 
party  to  appear  in  support  of  his  writ. 

The  rule  must  therefore  be 

Discharged,  with  costs. 

(«)  5  Taunt.  651. 


rule  with 
cost*. 


Voi.  I. 
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Nov.  14.  PltlDDEE  V.  COOPER. 

Process  may      t/'AUGHAN  Serjt.  shewed  cause  against  a  rule  ot> 
™  'h^1/1  tained  by  flWtoc*  Seijt.9  to  set  aside  the  service  of 

a  capias  ad  respondendum,  and  all  subsequent  proceed- 
ings on  the  ground  of  irregularity,  because  the  service 
did  not  take  place  till  after  ten  at  Aight.  Vdughan 
argued  that  there  was  a  disimctioh  between  service  df 
notices  and  service  of  process ;  that  unless  the  latter 
could  be  served  at  any  hour,  there  might  be  fio  means 
of  catching  the  Defendant. 

The  Court  being  *1*>  dearly  of  this  opinion,  the  rale 
was 

Discharged*  With  costs. 


Nov* «*  Thicket  ».  Yeandall. 

Su Mtdl  T°  an  aCtion  rf  tre8PaS8'  d*  ^fendant pleaded  in 
cide  on  the  justification  a  right  of  way  which  was  variously 

necessity  of  described  in  several  pleas,  and  a  new  way  having  been 

diem  to  the  substituted  by  the  Plaintiff  for  one  formerly  used  by 

prothonotary  the  Defendant,  there  were,  for  every  distinct  mode  of 

ihkh^Ae  statin8  *****  ri^ht9  two  Pleas  exactIy  aUke^  cxcePt  *** 

face  of  them,  one  applied  to  the  old,  and  the  other  to  the  new  way. 

appe*T t0  **    The  fourth  and  fifth  pleas  having  described  the  right 

and  nicety.       to  **  for  tJie  Defendant  to  go  "  by  himself,  and  bis 

servants,  and  with  horses ;"  and  the  sixth  and  seventh 

pleas,  for  the  Defendant  to  go  "  by  himself,  and  his 

servants,  mth  horses," 

15  Pell 
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Pell  Serjt.  obtained  a  rule,  calling  on  the  Defendant 
to  shew  cause  why  it  should  pot  be  referred  to  the  pro- 
thonotary,  to  consider  the  several  pleas  in  the  rule 
specified,  and  to  determine  whether  the  sixth  and  seventh 
pleas  should  not  be  struck  out  as  irrelevant  and  un- 
necessary. 
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Lens  Serjt,  who  shewed  cause  against  the  rule^  now 
endeavoured  to  distinguish  the  pleas,  and  urged,  that 
at  all  events  the  Court  would  not  decide  on  the  neces- 
sity of  pleas,  or  refer  them  to  the  prothonotary  in 
a  question,  which,  on  the  face  of  them,  appeared  to  be 
a  question  of  doubt  and  nicety. 

The  Court  concurring  in  this  position,  the  rule  w*s 
Discharged,  but  without  costs. 


MONTELJLANO  p.  GaRCIAS. 


Nov*  15. 


CO  long  since  as  1817  the  Defendant  had  obtained  A  Defendant 
time  to  pleful,  on  an  agreement  to  take  short  notice  can,uJt  "u  for 

*.  ,    "  m  ,"    .        .      ,  1  .,    ,  security  for 

ottrm*    The  cause  living  in  the  meanwhile  been  un-  coet8  after  un. 
ayQid#t}ly  delayed,  notice  of  trial  was  at  length  given  deruking  to 
in  Jarutary  lftst,  and  .the  Plaintiff  was  in  a  condition  to  ^^of^. 
fcave  signed  judgment  in  Easter  term  last:    having 
.omitted  to  do  this,  in  the  hope  of  bringing  the  Defend- 
ant to  some  terms,  the  Defendant  now  obtained  a  rule 
nisi  to  May  proceedings  till  security  should  have  been 
given  lor  costs,  the  Plaintiff  being  a  foreigner  and 
living  out  of  the  jurisdictipn  of  the  court 

Taddy  Serjt.,   who  shewed  cause,  cited  Midler  v. 
Gernan  (a),  and  Steel  v.  Lacy  (ft),  to  shew  that  the  De- 


(5)  3  Taunt.  %i%. 


(i)  Ibid,  in  note. 
F  2  fendant 
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1822.       fondant  was  not  entitled  to  any  such  rule  after  baring 
Montei  lamo  UD^ert^Lai  to  accept  short  notice  of  trial ;  to  which  the 
v.  Court  agreeing,  the  rule  was 

GyiaaAs.  Discharged. 


Nov.  15.  Christie  v.  Walker  and  Four  Others. 

™*?xhlfA  THE  affidavit  to  hold  to  bail  named  all  the  five  De- 
fidantstohold    JL 

to  bail  named  fendants ;    a  bailable    capias  was     issued  against 

five  defend-       Walker,  in  which  the  other  four  Defendants  were  not 
baiiahleiwo^  named,  (either  in  the  body  of  the  writ  or  in  the  ac  eiiam 
cess  was  issued  clause,)  and  serviceable  process  was  issued  against  the 
against  one,      other  four  Defendants.      The  bailpiece  named  only 
procew  against  Walker,  of  the  five  Defendants;   the  declaration  was 
the  other  four,  a^inst  all  five, 
who  were  not    ^ 
named  in  the 
bailable  pro-         Ifuttock  Serjt.  moved  for  a  rule  to  shew  cause  why  an 

piece1  named      ^^onereiur  should  not  be  entered  on  the  bailpiece,  on 

only  the  the  ground,  that  there  was  a  variance  between  the  writ 

single  defend.    and  bailpiece,  and  the  declaration ;  and  he  cited  Defa- 
ant  against  * 
whom  the        cour  v.  Bead  (a),  where  this  relief  was  granted,  on  ao 

bailable  pro-      count  of  a  variance  between  the  affidavit  to  hold  to  bail 

and  the  declar-  an^  dedaxaikm ;  Kerr  v.  Sheriff*(b)9  where  it  was  granted 

ation  was         for  a  variance  between  the  writ  and  the  declaration ; 

against  all         an(j  Spalding  v.  Mure  (c) ;  where  the  action  was  against 
five  defend-         .        r        T>..  w  ,    ,      ,    ,        .  . 

lot,,  three,  as  surviving  partners,  and  the  declaration  against 

The  Court  them  in  their  own  right     He  also  cited  Tetherington  v. 

refused  to  en-  Gj^tft 

ter  an  txonc-  V*U,W7«'  V1*/ 
retur  on  the 

*>«ilp'«*>  But  the  Court,  upon  consideration,  thought  the  pre- 

moved  for  on  wnt  case  distinguishable  from  all  those  which  had  been 
the  ground  of 
t  variance  be- 
tween the  to  a  H.  Bh  a;8.  (c )  6  T.  *.  363. 

to  7T.1 


process  and  to  *  B.  &  P.  358.  to  7  T.  JL  80. 


declaration. 


cited; 
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cited;  that  here,  the  Plaintiff  was  obliged  to  sue  out 
two  writs,  under  the  rule  by  which  he  is  precluded 
from  joining  more  than  four  Defendants  in  one, 
and  ought  not  to  suffer  for  observing  the  rules  of  the 
Court ;  that  it  was  not  necessary  he  should  arrest  and 
hold  to  bail  all  the  Defendants,  or  more  of  them  than 
he  thought  fit;  that  having  arrested  only  one,  it  was 
necessary  the  bailpiece  should  agree  with  the  writ  on 
which  that  one  was  arrested ;  that  the  affidavit  of  debt 
agreed  with  the  declaration,  so  that  there  was  no  reason 
to  suppose  the  bail  were  ignorant  of  the  precise  nature 
of  the  cause  in  which  they  were  engaged. 

Upon  these  grounds  the  rule  was  refused,  and  Htdlock 

Took  nothings 


1822. 


Christie 

v. 
Walker. 


Adams  v.  Staton. 

HTHE  Defendant  had  obtained  a  rule  to  stay  proceed- 
ings, on  payment  of  debt  and  costs.     The  protho- 
notary,  under  all  the  circumstances  of  the  case,  refused 
to  allow  the  Plaintiff  any  costs ;  whereupon 

Vaughan  Serjt.  obtained  a  rule  calling  on  the  De- 
fendant to  shew  cause  why  the  prothonotary  should  not 
review  his  taxation,  contending,  that  whatever  the  cir- 
cumstances of  the  case  might  be,  or  whatever  the  Plain- 
tiff's demerits,  he  was  entitled  to  some  costs,  however 
small,  by  the  very  terms  of  the  Defendant's  rule. 

The  prothonotary  then  stated  the  circumstances  of  the 
case,  as  follows.  The  action  was  on  a  bill  of  exchange, 
part  of  which  the  Defendant  paid,  and*  was  allowed  till 
a  certain  time  the  next  day  to  pay  the  residue ;  he  said, 
till  one  o'clock,  and  the  Plaintiff's  attorney  admitted 
he  was  allowed  till  eleven :  at  half  after  eleven  on  that 

F  3  day, 


Nov.  15. 

Where  the 
prothonotary 
refused  to  al- 
low costs  on 
account  of 
gross  miscon- 
duct on  the 
part  of  the 
Plaintiff's  at- 
torney, the 
Court  refuted 
a  rule  for  the 
prothonotary 
to  review  his 
taxation, 
though  De- 
fendant had 
stayed  pro- 
ceedings under 
a  rule  for  stay- 
ing them  on 
payment  of 
debt  and  coifs, 
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day,  the  Defendant  called,  with  the  residue  of  the  money, 
on  the  Plaintiff's  attorney,  who  was  at  home,  but  refused 
to  see  him,  desiring  him  to  call  the  next  day.  By  the 
next  day,  three  writs  had  been  issued  on  the  bill. 

The  Court  instantly  discharged  the  rule,  and  inti- 
mated that  such  conduct  might  in  future  be  visited  in  a 
different  way. 

Rule  discharged. 


Nov.  15. 

The  Plaintiff 
in  a  special 
jury  tithe  cause, 
being  under  a 
peremptory 
undertaking 
to  try  at  the 
next  assizes, 
the  absence  of 
eleven  special 
jurymen  was 
held  a  suffici- 
ent reason  for 
his  declining 
to  proceed, 
(though  a  tales 
had  been 
prayed,  and 
some  of  the 
talesmen 
sworn,)  and 
the  Court,  on 
a  fresh  pe- 
remptory un- 
dertaking to 
try  at  the  next 
assizes,  dis- 
charged a  rule 
nisi  for  judg- 
ment as  in 
case  of  a  non- 
suit. 


Master  v.  Mllner. 

TN  Easier  term  last  a  rule  for  judgment,  as  in  case  of 
nonsuit,  had  been  granted  in  this  cause,  (an  action  by 
a  clergyman  for  the  tithes  of  potatoes  and  turnips)  which 
rule  was  discharged,  on  a  peremptory  undertaking.  When 
the  cause,  (for  which  a  special  jury  had  been  appointed) 
came  on  to  be  tried  at  the  last  Chester  assizes,  only  one 
of  the  special  jury  attended,  and  the  Plaintiff,  for  that 
reason,  declined  proceeding,  though  not  till  a  tales  had 
been  prayed,  and  some  of  the  talesmen  actually  sworn. 

Hullock  Serjt,  on  a  former  day  in  this  term,  obtained 
a  rule,  calling  on  the  Plaintiff  to  shew  cause,  why  the 
like  judgment  should  not  be  granted,  as  in  case  of  a 
nonsuit. 

But  the  Court,  on  hearing  Toddy  Serjt,  against  the 
rule,  thought,  that  in  sach  a  cause,  the  absence  of  special 
jurors  was  a  sufficient  reason  for  the  Plaintiff's  declining 
to  proceed;  and  on  his  giving  a  peremptory  undertak- 
ing, the  rule  was 

Discharged. 


in  pps  Third  Year  of  GEO.  IV. 


Burr  vl  Freethy.  Nov.  16: 

A    SHERIFFS  officer  on  the  part  of  the  Plaintiff  Where  a 

had  taken  the  Defendant's  goods  in  execution;  the  *?**** wiA- 

°  drew  his  ex- 

PlaintiflJ  at  the  request  of  the  Defendant,  (and  on  re-  ecution  under 

ceiving  from  him  a  written  consent  or  warrant  for  the  a  consent  from 

officer  to  levy  again  if  the  debt  should  not  be  paid  th^t  ^J^ 

within  a  given  time,)  ordered  the  officer  to  withdraw,  should  be  a 

The  Defendant's  goods  having  been  seized  under  a!  sub-  X*^1^7  tf 

sequent  execution  at  the  spit  of  arjotber  Plaintiff  the  not  paid  with- 

Plaintiff  Bun**  officer  placed  his  warrant  in  the  hands  **  a  &"** 

of  the  second  Plaintiff's  officer  for  the  purpose  of  a  Defendant's  * 

fresh  levy.     But  the  Defendant  having  become  a  bank-  goods  having 

rupr*  the  ficgond  Plaintiff's  officer  left  the  residue  of  J^'tSIL 

the  goods,  after  the  qoopnd  exertion  alone  .bad  been  ecution  at  the 

satisfied,  ip  the  possession  of  the  Defendant's  assignees,  I?5*  °^Iu^)Cr 

whp  ^contended  that  fte  first  execution  had  been  ajban-  sm  PuLtifF 

doned,  as  *gaij*t  the  fecpnd,  and  the  $laim  of  the  P1*** his 

assigpees.    The  effwte  w«re  sufficient  to  satisfy  both  ^"rf^116 

executions,  and  the  Plaintiff,  Burr,  insisting  that  his  second  Plain- 

execution  iiad  never  in  effect  been  abandoned,  and  that  tUTfl  ^Sc!!> 

who,  the  De- 

at  all  events  he  was  entitled  before  the  assignees,  ruled  fendant  having 

the  sheriff  to  return  the  writ,  on  the  ground  that  he  becomes 

was  bound  to  satisfy  both  executions  before  considering  -m  thc  L^^ 

the  claim  of  the  assignees.  sion  of  his  as- 

signees all  the 
effects  remain* 
Vaughan  Serjt,  on  the  part  of  the  sheriff,  obtained  a  ing,  after  sa- 

rule^  calling  on  Burr  to  shew  cause  why  this  rule  for  a  tidying  the 
return  should  not  be  discharged.  $g>s  execu-" 

tion,  to  the 
exclusion  of  the  first  Plaintiff; 
The  Court,  though  the  effects  were  sufficient  to  satisfy  both  executions,  would  not 
compel  the  sheriff  to  return  the  first  Plaintiff's  writ  till  he  should  have  been  indem- 
nified, and  the  prothonotary  should  have  decided  which  of  the  parties  should  in- 
demnify him. 

F  4  The 
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1822.  The  Court,   after    hearing   Onslow   Serjt-   against 

Vattghan9*  rule,  thought  the  sheriff,  being  excused  by 
Burr**  own  act,  ought  not  to  incur  the  expence  of  con* 
testing  the  question  between  the  assignees  and  Burr:  they 
therefore  enlarged  the  rule  for  a  return,  till  the  parties 
should  Lave  gone  before  the  prothonotary,  and  he  should 
have  directed  a  proper  indemnity  for  the  sheriff! 


Nov.  i*.  Smale  Demandant,  Bremridgb  Tenant, 

Adams  Vouchee. 

Recovery  per*   QN  the  motion  of  Lens  Serjt,  the  Court  permitted 
^^^P^9  a  recovery  to  pass,  notwithstanding  some  alterations 

ing  an  iltcr-  which  had  been  made  on  the  fine  of  the  caption  of  the 
■•""J m  **  warrants  of  attorney,  the  affidavit  of  the  due  acknow- 
^n^  ^  ledgment  thereof,  and  the  notarial  certificate  :  these  in- 
attorney,  the  struroents  had  been  sent  out  from  this  country  to  2>*- 
merara,  and  all  through  them,  that  colony  having  by 
mistake  been  styled  the  Hand  of  Dcmcrora,  some  person 
thereof,  and  there*  had  in  every  instance  where  the  word  Island 
certified.  occurred,  drawn  a  pen  through  that  word,  and  had 
written  over  it  the  word  Colony,  but  by  whom,  or  at 
what  precise  time  this  had  been  done  did  not  appear. 


affidavit  of  the 
doe  acknow- 
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'   Price  Demandant,  Watkins  Deforciant,  n™.  i9. 

TENS  Serjt,  upon  an  affidavit  that  the  Deponent  The  Court  rc- 

was  informed,  and  believed  the  Deforciant  in  this  fo,e*t0  *»- 

pend  the 
fine  to  be  childish  and  imbecile  in  mind,  being  between  granting  of 

90  and  100  years  of  age,  moved  that  the  granting  of  the /a/  of  a 

thejfci*  might  be  suspended  till  the  Deforciant  should  Jj^j^ 

have  been  examined.     But  the  Court  thought  that,  even  the  deforciant 

if  it  could  be  taken  upon  this  affidavit  that  the  De-  **»  **m*a 

90  and  100 
forciant  was  imbecile  at  the  present  time,  there  was  no  yean  old, 

allegation  that  she  was  so  when  the  proceeding  com-  ***  imbecile 

menced,  and  that  it  might  be  of  dangerous  consequence  m  nuo  * 

to  grant  the  application.    Lens,  therefore, 

Took  nothing. 


SUMMEESETT  V.  ADAMSON.  n^  ^ 

HTHE  Defendant,  an  auctioneer,  had  sold  goods  in  In  an  action  of 
1817*  under  a  commission  of  bankruptcy  against  ^T6*     . 
the  Plaintiff,  for  the  value  of  which  goods,  the  commis-  ^  Plaintiff's 


ston  having  afterwards  been  superseded,  the  Plaintiff 

sued  in  trover.  itate*  on  . 

croM  exarain- 

At  the  trial  before  Dallas  C.  J.  London  sittings  after  ation,  that  he 
Trinity  term  last,  one  of  the  witnesses,  on  cross-exami-  J^J1^  Ae 
nation,   stated  he  had  heard  the  Plaintiff  say,   that  he  had  been 

discharged 
under  the 
Lords'  act  subsequently  to  the  sale  of  the  goods  :  a  verdict  having  been  found  for 
the  Plaintiff,  the  Court  discharged  a  rule  fusi  to  set  it  aside,  which  had  been  moved 
lor  on  the  ground  that  the  Plaintiff's  declaration  shewed  he  had  no  title  to  sue. 

he 
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182£.       he  had  been  discharged  under  the  Lords'  act  (a)  in 


SUMMXBSBTT 


January  1820,  which  was  after  the  sale  of  the  goods. 
Upon  this,  the  Defendant's  counsel  objected  that  the 
Aoamsok.  property  in  the  goods  in  question  was  in  the  Plain- 
tiff's- assignee  under  the  Lords'  act,  and  that  the  Plain- 
tiff must  be  nonsuited  for  want  of  title.  The  point  was 
reserved,  and  the  jury  found  a  verdict  for  the  Plaintiff. 

Toddy  Seijk,  on  a  former  day  obtained,  on  the 
ground  of  the  objection  made  at  the  trial,  *  rule  to 
shew  cause  why  the  verdict  fpr  the  Plaintiff  should  not 
be  set  aside  and  a  nonsuit  be  entered* 

Lens  Serjt,  who  shewed  cause  against  the  rule,  argued 
that  a  loose  admission  of  the  Plaintiff's  upon  a  matter 
involving  knowledge  of  law  as  well  as  statement  of  fact, 
ought  not  to  be  taken  as  conclusive  against  him ;  that 
the  Defendant,  who  raised  the  objection,  ought  to  have 
sustained  it,  not  by  the  mere  report  of  a  conversation, 
but  by  the  best  evidence  which  the  nature  of  the  case 
supplied,  by  the  appropriate  evidence  of  the  written 
assignment:  if  that  existed,  the  conversation  was  not 
evidence ;  if  it  did  not  exist,  there  had  been  no  assign- 
ment; besides,  the  Plaintiff  might  have  been  discharged, 
and  the  assignment  might  never  have  been  made,  pr 
it  might  have  been  irregular  and  void,  so  that  the  con- 
versation reported  did  not  sustain  the  inference  which 
the  Defendant  wished  to  draw  from  it, 

Taddy,  in  support  of  his  rule,  contended  that  it  was 
not  incumbent  on  the  Defendant  to  prove  any  thing, 
but  that  the  Plaintiff  must  make  out  a  good  title  in 
omnibus,  or  he  could  not  sustain  his  case;  that  the 
Plaintiff's  own  admission,  touohing  his  discharge,  was 

(a)  3a  Geo.  a.  c.  28. 

evidence 
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evidence  of  the  most  conclusive  nature;  that  if  his  dis-  1822. 
charge  bad  taken  place  without  an  assignment,  he  would 
have  been  guilty  of  an  offence  punishable  by  trans* 
portation  under  the  Lords'  act,  and  the  Court  would 
not  presume  a  crime  to  have  been  committed.  As  to 
any  possible  irregularity  in  the  assignment,  that  in- 
strument was  part  of  the  proceedings  of  the  Court  in 
the  case  of  an  insolvent,  and  with  respect  to  the  pro- 
ceedings of  a  court,  the  known  rule  was  omnia  prestation* 
fur  rite  acta. 

Dallas  C.  J.  The  only  evidence  of  a  discharge 
under  the  insolvent  debtor's  act,  was  a  supposed  ad- 
mission by  the  party  himself,  for  if  he  had  been  really 
discharged,  the  fact  would  have  appeared  on  the  pro- 
ceedings of  the  Insolvent  Debtors*  Court,  and  the  party 
who  raised  the  objection  might  have  established  it  by 
that  evidence.  But  it  has  been  urged,  that  by  his  own 
admission,  the  Plaintiff  is  devested  of  all  right  to  sue: 
that  may  be  the  case  where  the  admission  is  of  a  fact 
within  the  party's  own  knowledge,  but  not  where,  as  in 
the  present  instance,  the  matter  admitted  is  mixed  up  of 
law  and  fact.  The  property  of  which  an  insolvent  is 
devested,  certainly  becomes  vested  in  his  assignees  if 
the  provisions  of  the  statute  have  been  complied  with ; 
if  not,  it  remains  in  the  insolvent.  The  statute  says  (a), 
that  the  "  prisoner  shall  deliver  in  upon  oath,  a  full, 
true,  and  just  account,  disclosure  and  discovery  in 
writing,  of  the  whole  of  his  real  and  personal  estate,  &c; 
and  on  the  delivering  in  of  such  account,  the  estate  and 
effects  of  such  prisoner,  shall  be  assigned  and  conveyed 
by  such  prisoner  by  a  short  indorsement  on  the  back 
erf  such  account"  The  right  of  the  assignees  depends 
on  an  assignment  being  legally  made  to  them,  and  on 

(a)  3s  Geo.  %•  c  *8.  j.  17. 

its 
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18M.  it«  bong  ibUowed  up  by  po«e»km;  here  there  has  been 
v  ■  '■  »  ■ '  no  intervention  cm  the  put  of  the  assignees,  and  we 
Spmmebsett  anQ0t  sopped  the  whole  transaction  to  have  been 
regular,  merely  because  the  party  has  said  that  he  was 
discharged.  If  the  property  was  really  vested  in  the 
assignees,  the  Defendant  might  have  proved,  and  ought 
to  have  proved  that  fact 

Park  J.  Loose  expressions  like  this  ought  not  to 
be  taken  as  conclusive,  that  all  has  been  rightly  done 
under  the  various  provisions  of  an  act  of  parliament : 
the  party  who  elicited  the  supposed  admission  on  cross- 
examination,  ought  to  have  sustained  it  by  the  pro- 
duction of  the  appropriate  evidence. 

Burrough  J.  We  are  desired  to  say,  that  this  ex* 
pression  included  all  that  was  necessary  to  devest  the 
insolvent  of  his  property*  I  think  it  does  not :  he  might 
have  been  discharged ;  but  it  does  not  follow  as  a  matter 
of  course,  that  any  thing  was  done  to  devest  him  of  pro- 
perty.   The  rule  must  be  discharged. 

Rule  discharged. 


in  the  Third  Year  of  GEO.  IV.  77 

1822. 

St.  John  v.  Champneys.  m*.  19- 

gY  the  53  G.  S.    c.  141.   5.  6.  it  is  enacted,   that  By  530. 3. 

within  thirty  days  after  the  execution  of  every  deed,  ^acted'  that 

bond,  instrument,  or  other  assurance,  whereby  -any  an-  within  thirty 

nuity  or  rent  charge  shall,  from  and  after  the  passing  **?*  .  er  *|!e 

of  the  said  act,  be  granted  for  one  or  more  life  or  lives,  every  deed, 

or  for  any  term  of  years,  or  greater  estate  determinable  *c.  whereby 

on  one  or  more  life  or  lives,  a  memorial  of  the  date  of  rt^t  ^12  °r 

every  such  deed,  &c.  of  the  names  of  all  the  parties,  and  shall,  from 

of  all  the  witnesses  thereto,  and  of  the  person  or  persons  ""*  •aft^fthv 

for  whose  life  or  lives  such  annuity  or  rent  charge  said  act,  be 

shall  be  granted,  and    of  the  person  or  persons  by  granted  for 

whom  the  same  is  to  be  beneficially  received,  shall  f^^tem* 

be  enrolled  in  the  High  Court  of  Chancery,  in  the  form  of  yean,  or 

or  to  the  effect  therein  exemplified,  with  such  alter-  ?rc*ter.e^^te 
_        .  r       .  determinable 

ations  therein,  as  the  nature  and  circumstances  of  any  on  life  or  lives* 

particular  case    may  reasonably  require.     And   in   a  *  memorial  of 

schedule  the  following  directions  are  given,  as  to  the  ^^   n^k 

mode  of  describing  the  witnesses  in  the  memorial :   At  deed,  &c.  of 

the  head  of  one  of  several  columns  which  are  to  con-  *e  f*"168  ?f 

all  the  parties 
tain  the  substance  of  the  deed,  stand  the  words  "  names  ^d  all  the 

of  witnesses,"  and  underneath,  as  applicable  to  indentures  witnesses 

thereto,  and  of 
the  person  or  persons  for  whose  life  or  lives  such  annuity  or  rent  charge  shall  be 
granted,  and  of  the  person  or  persons  by  whom  the  same  is  to  be  beneficially 
received,  shall  be  enrolled  in  Chancery,  in  the  form  or  to  the  effect  therein  exem- 
plified, with  such  alterations  as  the  nature  and  circumstances  of  any  particular  case 
may  reasonably  require ;  and  in  a  schedule,  the  following  directions  are  given  as 
to  the  mode  of  describing  the  witnesses  in  the  memorial :  at  the  head  of  one  of 
several  columns,  which  are  to  contain  the  substance  of  the  deeds,  stand  the  words 
u  names  of  witnesses ;"  and  underneath,  as  applicable  to  indentures  of  lease  and 

release,   the   letters  and   words   *  E.  F.  of  -  ,  G.  H.  of ;"  and  as 

applicable  to  a  bond  and  warrant  of  attorney  to  confess  judgment,  the  letters  "  E, 
F.,  G.H"  Where  the  witnesses  to  the  deeds  were  attorneys'  clerks,  Held,  that 
they  were  sufficiently  described  in  the  memorial  as  clerks  to  E.  H.  (their  employer,) 
of  B.  (the  employer's  residence.) 

of 
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of  lease  and  release,  the  letters  and  words  "E.  -F.of- 


G.  H.  of  ;"  and  as  applicable  to  a  bond  and  war- 

v.         rant  of  attorney  to  confess  judgment,  the  letters  "  22.  F.9 
Champneys.  G.H" 

In  Hilary  term,  1822,  the  Court  of  King's  Bench 
putting  a  construction  on  this  part  of  the  statpte,  de- 
cided, in  a  case  where  tbe  witness  was  an  attorney's 
clerk,  that  the  witness's  place  of  abode  ought  to  be 
stated ;  and  that  it  was  not  a  sufficient  statement  of  his 
abode  to  describe  him  as  clerk  to  an  attorney,  and  then 
to  state  the  attorney's  abode,  (a) 

In  July  1 822,  an  act  of  parliament  wps  passed,  which, 
[after  reciting  the  enactment  of  53  G.  3.  c  141„  and  that 
in  consequence  of  sqcb  indistinct  enactment,  it  might  be 
doubtful  whether  it  was  the  intention  of  the  Legislature  to 
require  any,  or  if  any,  what  description  should  be  added 
to  the  names  of  the  witnesses  in  tbe  memorial  of  any 
annuity  deed, J  —  declared,  "  that  by  the  said  act  of  the 
53  G.3.  c.  141.,  no  further  or  other  description  of  the 
subscribing  witness  or  witnesses  to  any  deed,  &c  where- 
by any  annuity  or  rent  charge  is  or  may  be  granted, 
is  required  in  the  memorial  thereof,  besides  the  names 
of  all  such  witnesses,  and  so  the  said  act  shall  be  .con- 
strued, deemed,  and  taken :"  with  a  proviso,  "  that  this 
act  shall  not  affect  or  prejudice  any  suit  or  proceeding  at 
law  or  in  equity,  commenced  on  or  before  the  31st  day  of 
May,  1822,  and  now  depending,  upon  the  ground  of  an 
alleged  defect  in  the  memorial  thereof,  in  not  describing 
the  witnesses  thereto,  otherwise  than  by  his,  her,  or 
*  their  name  or  names,  for  avoiding  any  such  deed,  &c" 
Jn  1 818,  the  Defendant,  Sir  JTiomas  Swymmer  Champ* 
ney$  and  Us  wife  had  granted  an  annuity  to  the  Plain- 
tiff, General  St.  John,  secured  by  a  warrant  of  attorney 
to  enter  up  judgment,  and  in  the  memorial  of  tktfs  an- 
nuity, tbe  witnesses  to  the  instruments  were  described 

(*)  Darwin  v.  Lincoln,  s  B.&  A.  444.    Smith  v.  Pritebard,  id.  717. 

at 
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as  foHows :  "  Thdmas  James  Denkin,  James  Felton  Cooke,       1 822. 
clerks  to  Mf*  Edward  Howard*  of  Corke-street*  Bur-     K*~-  -' 

St  Johw 

Ungton  Gardens,  in  the  county  of  Middlesex."  *  v. 

In  Easter  term  last,  Lowes  Serjt.,  on  behalf  of  the  Champney*. 
Defendant,  obtained  a  rule,  calling  on  the  Plaintiff  to 
shefw  cause  why  all  the  several  proceedings  upon  the 
judgment  aigfled  in  this  cause  shook!  not  be  stayed, 
and  why  die  annuity  granted  by  the  Defendant  and  his 
wife  to  the  Plaintiff  should  not  be  set  aside;  and  why 
the  deeds  whereby  the  said  annuity  was  secured,  should 
not  be  delivered  up  to  be  cancelled,  and  the  said  judg- 
ment vacated,  a  part  of  the  consideration  money  haying 
beeft  retained,  and  the  memorial  being  defective  in  not 
stating  the  names  of  all  the  persons  by  whom  the  said 
anmtity  was  to  be  beneficially  received*  and  in  not  stating 
the  place  of  abode  of  the  witnesses  to  the  said  several 
deeds* 

The  last  mentioned  act  of  parliament  (3  G.  4.  c.  92.) 
being  actually  in  progress  in  die  legislature  when  this 
rule  was  Obtained,  the  discussion  on  the  rule  was 
postponed  till  the  present  teftn  5  when,  it  having  been 
admitted  that  no  part  of  the  consideration  money  had 
been  retained  by  General  Si.  John*  and  that  there  was 
no  omission  of  names  of  persons  by  whom  the  annuity 
had  been  beneficially  received, 

Vattghansitd  jfawflrfj/ Serjts.,  who  shewed  cause  against 
the  rule,  argued  to  the  following  effect.  First,  the 
present  case  is  not  within  the  proviso  of  8  G.  4*  c  92. 
5. 4.,  which  excepts  from  the  operation  of  that  act  all 
proceedings  commenced  before  31st  of  May,  J  822,  and 
at  the  time  of  passing  the  act,  depending,  "  upon  the 
ground  of  an  alleged  defect  in  the  memorial  of  the  deeds, 
in  not  describing  the  witnesses  thereto,  otherwise  than  by 
his,  her,  or  their  name  or  names."  The  defect  objected 
to  in  the  present  eause,  is  not  an  omission  to  describe  the 

witnesses, 
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1822.       witnesses,  farther  or  otherwise  than  by  name,  but  the 
~  i  having  added  to  the  names  a  description  different  from 

#  „.  that,  which  (according  to  decisions  in  the  Court  of  King's 

Chamfneys.  Bench)  is  required  by  53  G.  3.  c.  141.  If  the  present  case 
is  not  within  the  proviso  in  s.  4.  of  3  G.  4.  c  92.,  then  by 
the  express  enactment  of  that  statute,  there  is  an  end  of 
the  objection  touching  the  description  of  these  witnesses. 
Admitting,  however,  for  the  purpose  of  argument, 
that  the  present  case  is  excepted  from  the  operation  of 
3  G. 4.  c.  92.  then  the  witnesses  must  be  described  ac- 
cording to  the  provisions  of  53  G.  3.  c  141.  Now  that 
act  does  not  any  where  require,  that  the  witnesses'  place 
of  abode  shall  be  described  in  the  memorial,  bat  only  their 
names ;  as  the  object  of  the  memorial  is  to  set  oat  the 
substance  of  the  deed.  The  schedule  of  the  act,  indeed, 
which  directs  in  what  manner  the  material  parts  of  an 
annuity  deed  shall  be  set  out,  contains  several  columns, 
at  the  head  of  one  of  which  are  the  words  "names  of  wit- 
nesses," and  underneath,  as  applicable  to  indentures  of 
lease  and  release,  the  letters  and  words  "  E.F.  of  " 

and  "  G.  H.  of  "  from  whence  it  might  be  infer- 

red, that  some  description  was  required  to  be  given  to  the 
witness ;  though  there  is  no  reason  for  saying  that  such 
description  was  meant  to  be  of  his  place  of  abode, 
rather  than  of  his  place  of  occupation :  however,  it  should 
seem,  that  the  word  "  of"  may  have  crept  in  through 
inadvertence,  or  without  any  particular  meaning;  since 
further  on,  as  applicable  to  a  bond  and  warrant  of 
attorney  to  confess  judgment,  the  letters  E.  F.  and  G.  H. 
are  inserted  without  the  addition  of  the  word  "  of." 
But  admitting,  that  by  virtue  of  the  word  "  of"  in  the 
schedule,  some  description  is  required  of  the  witnesses 
to  the  deed  of  lease  and  release,  why  must  that  descrip- 
tion in  all  cases  be  of  the  abode  of  the  witness ;  why 
may  it  not  vary  according  to  circumstances,  as  the 
blank  left  after  the  word  "of,"  and  the  very  words  of 
16  the 


in  thk  Third  Year  or  GEO.  IV.  g| 

the  enacting  clause  must  lead  us  to  infer  wa$  the  in-         MS. 
tention  of  the  legislature?    The  object  of  the  act  was     *  "z  -* 
by  a  recorded  memorial  to  secure  the  means  of  en-         *, 
quiry   into    annuity   transactions    whenever    circus*-  Chamfhevs. 
stances  should  call  for  enquiry:  if  so,  an  attorney's 
clerk  Is  much  more  likely  to  be  heard  of  at  the  house  of 
his  employer,  than  in  an  obscure  lodging.    In  affidavits 
to  hold  to  bail,  and  in  other  matters  touching  process, 
attorney's  clerks  have  always  inserted  the  place  of  their 
principal's  residence,  where  such  clerks  have  been  oc- 
cupied during  the  day,  and  not  their  place  of  abode  at 
night;  and  Lord  EUenborough  thought  this  the  better 
description  in  cases  where  much  strictness  is  required, 
Hadope  v.  Thome,  (a)    It  is  true,  the  Court  of  King's 
Bench  have  come  to  a  different  decision  in  Darwin  v. 
Lincoln,  and  Smith  v.  Pritchard ;  but  for  the  reasons 
before  given,  those  decisions  do  not  seem  sustainable 
either  under  the  letter  or  the  intention  of  53  6. 3. 
c.  141. 

Lowes  and  Peake  Serjts.,  in  support  of  the  rule,  con- 
tended that  this  case  was  within  the  proviso  of  8  G.4. 
c.92.,  and  that  to  give  that  proviso  the  narrow  and  critical 
construction  attempted  on  the  other  side,  would  deprive 
it  of  all  useful  effect.  Further,  they  argtfed  that  the 
3  6. 4.  c.  92.  was  only  prospectively  declaratory ;  for,  if 
it  were  otherwise,  and  should  be  held  in  effect  to  re* 
verse  the  decisions  in  the  King's  Bench,  the  proviso 
would  be  a  mere  mockery  ad  to  the  present  Defendant ; 
thai  therefore,  as  to  this  case,  the  53  G. 3.  c.  141.  must 
be  construed  as  if  the  3  G.  4.  c.  92.  had  never  passed: 
so  construing  that  act,  and  the  preceding  act  of  17  G.  8. 
c.26.,  they  contended  that  nothing  would  satisfy  the 
intention  of  those  acts, ,  and  the  blank  left  after  the 

(a)  1M.&S.103. 

Vol.  I.  G  word 
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1822.        word  "  of "  in  53  G. 3.  c.  Ml.,  but  a  description 

V    l  of  the  witness's  place  of  abode,  that  being  the  only  place 

^  in  which  enquiry  for  the  witness  could  •  be  made  with 

Champnxys.  probability  of  success,  inasmuch  as  the  grantor's  at- 
torney might  be  implicated  in  transactions  which  would 
have  the  effect  of  setting  the  annuity  aside,  and  might 
refuse  to  give  the  address  of  a  clerk  who  might  be  no 
longer  in  his  service*  They  concluded  by  relying  on 
Darwin  v.  Lincoln  and  Smith  v.  Pritchard. 

Dallas  C.  J.  It  is  admitted  that  this  caste  is  free 
from  any  objection  on  the  ground  of  retainer  of  part  of 
the  consideration  paid  for  the  annuity,  or  of  privity  on 
the  part  of  General  St.  John,  to  the  conduct  or  miscon- 
duct of  Gibbs  and  Howard :  this  is  a  fair  and  honour- 
able case ;  asserted  to  be  so  on  one  side ;  not  denied  on 
the  other :  and  though  the  motion  was  made  on  the 
ground  of  a  retainer  of  part  of  the  consideration,  that 
ground  has  been  abandoned,  and  the  only  objection  now 
remaining,  is,  that  the  witnesses  have  been  described  by 
their  place  of  occupation  and  not  by  their  place  of 
abode;  it  is  not  pretended  that  any  inconvenience  was 
occasioned  by  this  mode  of  description,  or  that  the 
witnesses  could  not  be  found}  the  question  resolves 
itself  into  an  objection  of  form,  against  the  merits  of  the 
case :'  however,  it  is  not  the  less  entitled  to  be  considered 
in  *  <jourt  of  justice,  because  we  must  decide  according 
to  the  law,  whatever  that  law  may  be. 

The  question,  (which  arises  on  different  acts  of  par- 
liament,) is,  whether  the  place  of  his  occupation  be  a 
proper  description  for  the  witness  to  an  annuity  deed, 
or  the  place  of  his  abode.  With  a  view  to  this  question, 
it  will  be  necessary  for  me  to  advert  to  the  different 
statutes  concerning  this  subject,  which  are,  the  1 7  G.  3. 
c.  26.,  53  G.  3.  c.  141.,  and  3  G.  4.  c.  92. 

And 
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And  first,  with  respect  to  3  G.  4k,  is  it,  or  is  it  not        1822. 
declaratory,  and  if  so,  is  it  retrospectively  or  prospec-        *  -  — f 
tively  so  ?    If  it  is  retrospective,  there  is  an  end  of  the         "v. 
question,  (unless  the  present  case  be  excepted  by  the    Champhw* 
proviso,)  because  the  names  only  of  the  witnesses  are 
required  to  be  stated  in  the  memorial,  and  not  even  the 
addition  of  their  place  of  occupation.    Is  this  case,  or  is 
it  not,  excepted  by  the  proviso  ? 

On  these  questions  there  may  be  difficulty,  which  I 
shall  not  now  proceed  to  examine,  though  I  think  that 
the  present  case  was  intended  to  be  excepted  by  the 
proviso  in  the  last  act;  for,  if  it  was  intended  that  the 
act  should  be  retrospective  in  every  possible  case,  there 
would  have  been  no  use  in  the  saving  clause: 

However,  admitting  this  to  be  a  case  excepted,  we 
must  enquire  how  the  law  stood  previously  to  the 
passing  of  the  late  act.  In  passing  the  17  G.  3.  c.  26., 
the  legislature  considered  the  granting  of  annuities  as  then 
practised,  a  pernicious  habit ;  but  under  that  impression, 
what  did  it  require  the  memorial  to  contain  ?  not  the 
{dace  of  abode,  not  the  place  of  occupation,  but  merely 
the  names  of  the  witnesses.  Then  came  53  G.  3.  c.  141., 
and  in  the  interval  those  crowds  of  cases,  with  respect 
to  which  it  was  said,  that  doubts  had  been  occasioned 
whether  the  act  had  not  produced  more  harm  than 
good.  In  the  enacting  clause  of  53  G.  3.  c.  141.,  the 
description  of  the  witness  is  not  required  to  be  stated* 
but  it  is  required  by  the  schedule,  which  for  this  pur- 
pose must  be  considered  as  forming  part  of  the  enacting 
clause.  But  what  does  the  schedule  say  ?  At  the  head 
of  one  of  several  columns  which  are  to  contain  the  sub- 
substance  of  the  deeds,  are  the  words  "  names  of  wit- 
nesses,"  and  underneath,  as  applicable  to  indentures  of 

lease  and  release,  the  letters  and  words  «*  K  F.  of . 

G.  H.  of "        .  Not,  of  such  a  place  or 

of  such  an  occupation;  but  it  leaves  the  description  to 
be  varied  as  the  nature  of  the  case  may  require. 

G  2  Now 


St.  John 
v. 
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1822.  Now  the  act  must  be  construed  reasonably;  that  is, 

so  as  to  suppress  wrong,  or  advance  the  remedy  against 
it: 

Champnbys.  with  this  view,  let  us  proceed  by  steps,  and  enquire 
into  the  nature  of  attestations  in  general,  for  the  object  of 
them  must  be  the  same  in  all  cases.  Attached  to  a  deed 
they  can  mean  nothing,  if  it  be  not  that  the  witness 
should  be  forthcoming  on  any  proper  occasion,  to  au- 
thenticate the  instrument  he  has  attested ;  but,  whether 
they  be  attached  to  a  deed  or  will,  the  law  does  not  re* 
quire  the  witness's  place  of  occupation  or  abode.  I  agree, 
that  cases  like  the  present  stand  on  a  different  ground ; 
that  there  may  be  one  kind  of  description  required 
in  affidavits  to  hold  to  bail,  another  in  notices  of  justifi- 
cation of  bail,  and  in  services  of  process,  another;  that ' 
the  nature  of  the  attestation  must  in  each  case  depend 
iipon  the  nature  of  the  instrument :  but,  in  deciding  on 
the  description  proper  to  be  employed  on  such  occasional 
what  view  have  the  courts  taken  of  the  subject?  In 
Haslopev.  Thorn  (a),  where  the  deponent,  in  an  affi- 
davit to  hold  to  bail,  was  described  by  his  place  of  occu- 
pation, the  counsel  relied  on  this  being  the  usual  form : 
that  case  is  not  perfectly  in  point  with  the  present;  the 
practice  there  depehded  on  a  rule  of  court ;  but  to  get 
at  the  meaning  of  the  rule,  we  must  look  to  the  reason 
of  the  thing.  The  case  turned  on  a  rule  which  required 
the  true  place  of  abode,  and  true  addition  of  every  per- 
son making  an  affidavit :  The  53  G.  3.  c.  141.,  requires 
no  such  description:  and  what  did  the  Court  hold 
there,  where  so  much  more  was  required  than  under  the 
act  of  parliament  ?  It  was  contended,  that  the  place  of 
abode  meant  the  place  where  the  person  usually  slept; 
Lord  EUenborough  said,  "  that  the  words  place  of 
abode  did  not  necessarily  mean   the  place  where  the 

(a)  i  M.  &  S.  103. 

deponent 
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deponent  slept ;  that  the  object  of  the  rale  of  court  was       1822. 
to  ascertain  the  place  where  the  deponent  was  most    %~- 
usually  to  be  found,  which  in  that  case  was  the  office  at        "  v, 
which  he  was  employed  during  the  greater  part  of  the  Champnets. 
day,  end  not  the  place  whither  he  retired  merely  for  the 
purposes  of  rest" 

Let  us  lay  aside  for  a  moment  the  words  of  the  rule  and 
the  words  of  the  act,  and,  the  object  being  to  secure  the 
means  of  ascertaining  where  a  witness  is  to  be  found, 
consider  the  best  means  of  attaining  that  object ;  Lord 
EUenborough  says,  that  the  place  of  the  witness's  oc- 
cupation is  a  more  likely  place  in  which  to  find  him,  than 
that  to  which  he  retires  merely  for  the  purposes  of  rest, 
and  thus  the  question  stands  on  the  reason  of  the  thing* 

With  respect  to  this,  however,  difficulties  have  been 
raised  in  the  course  of  the  argument,  and  it  has  been 
urged,  that  the  requisite  information  might  be  refused 
at  the  witness's  place  of  occupation :  but  why  is  that  to 
be  presumed,  or  why  is  it  more  likely  to  happen  there 
than  at  an  obscure  lodging?  There  is  nothing  in  the  ob- 
jection, nor  is  it  likely  that  erroneous  information  will  be 
given  in  the  one  place  rather  than  in  the  other. 

So  that  here  is  a  case  strong  to  shew  what  would  be  a 
reasonable  construction  for  the  description  required  by 
the  statute.  Such,  indeed,  would  have  been  a  reasonable 
construction,  if  even  the  word  abode  had  been  found  in 
the  statute  >  instead  of  this,  a  blank  is  left  after  the  word 
"  qf>"  as  if  for  the  purpose  of  allowing  the  description 
to  vary,  according  to  the  peculiar  circumstances  of  each 
case.  Looking  to  all  the  objects  of  the  statute,  we 
are  bound  to  give  it  a  reasonable  construction ;  and  I 
think  the  attestation  required  has  been  sufficiently  fol- 
lowed in  this  case. 

We  have  been  pressed  with  two  cases  decided  in  the 
Court  of  King's  Bench,  by  which  a  different  construction 
has  been  put  on  the  language  of  53  G.  9. 

G  3  No 
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.1822.  No  person  entertains  more  respect  for  the  decisions  of 

'      :  -       that  court  than  I  do;    but,  in  order  to  estimate  the 
v.  force  of  those  cases,  it  is  necessary  that  we  should  pot 

Cuampkkts.  ourselves  in  the  situation  of  the  judges  of  the  court  of 
King's  Bench  when  they  pronounced  those  decisions : 
they  had  before  them  only  53  Q.  3.,  but  since  that  time 
the  3  G.  4.  has  passed,  which  says,  that  the  53  G.  3. 
is  so  indistinctly  worded,  that  "it  may  be  doubtful 
whether  it  was  the  intention-  of  the  legislature  to  re- 
quire any,  or  if  any,  what  description,  to  be  added  to 
the  names  of  witnesses  in  the  memorial  of  any.  deed,  &e. 
to  be  enrolled  as  aforesaid." 

To  speak  plainly,  1  must  consider  those  cases  as 
standing  on  doubtful  grounds.  I  am  obliged  to  express 
.  myself  thus  unreservedly,  because  the  S  Geo.  4.  says, 
the  act  on  which  those  cases  turned  is  in  itself  sufficiently 
ambiguous.  I  am  not  called  on  to  decide  what  I 
should  have  done  in  those  cases:  but,  putting  the  whole 
matter  together,  —  that  the  1 7  G.  S.  requires  no  descrip- 
tion of  the  abode,  —  that  the  schedule  of  53  G.  3.  is  of 
doubtful  meaning,  —  and  that,  according  to  the  3  G.  4. 
no  more  is  rendered  necessary  than  the  mere  names  of  the 
witnesses,  —  I  think  there  is  as  little  in  point  of  form  as 
of  justice  in  the  objections  raised  against  this  memorial, 

Parr  J.  expressed  himself  of  the  same  opinion,  but 
declined  saying  more,  as  his  Lordship  had  gone  so  fully 
into  the  subject 

Burrough  J.  The  last  act  has  put  an  end  to  the 
question ;  but  if  it  turned  solely  on  the  construction  of 
53  G.  3.,  I  think  there  can  be  no  difficulty.  That  act 
requires  a  memorial  of  the  deed ;  not  any  thing  new, 
but  merely  that  the  memorial  shall  pursue  whatever  de- 
scription may  be  contained  in  the  deed;  and  this  will 
clearly  appear  by  reference  to  the  columns  m  the  sche- 
dule; 
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dole;  where  there  is  provision  made  for  pursuing  the        1822. 

various  contents  of  various  instruments;  one  column     x     ;   -J 
,.    .,  ,  »      i  .  St.  John 

being  applicable  to  a  lease  and  release,  another  to  a  v; 

bond  and  warrant  of  attorney,  and  so  on.    But  whether   Champnkys. 

this  be  so  or  not  is  immaterial,  because  the  3  G.4-.  says, 

that,    "  by  the  53  G.  4.  c  141.,    no  further   or  other 

description  of  the  subscribing  witness  or  witnesses  to 

any  deed,  &a  whereby  any  annuity  or  rent-charge  is 

or  may  be  granted,  is  required  in  the  memorial  there* 

of,  besides  the  names  of  all  such  witnesses ;"  and  that 

this  is  the  construction  to  be  put  on  the  former  act 

The  proviso  at  the  end  of  the  3  G.  4.  does  not  appear 

to  me  to  apply  to  the  objection  raised  in  this  particular 

The  rule,  therefore,  must  be 

Discharged  with  costs. 


CLAPHAM  V.  HlGHAM.  Nov.  4*. 

TTHIS  cause  had,  under  a  judge's  order,  been  referred  Whew  a  cause 

to  an  arbitrator.    The  Defendant,  after  having  ob-  ^^t^n 

tained  from  the  arbitrator  time  to  examine  a  witness,  under  a  judge's 

and  procure  a  certain  writing,  instead  of  doing  so,  re-  «**  j£™ 

revoked  the  submission;  notwithstanding  which,  the  before  the 

arbitrator  proceeded  to  make  his  award,  and  the  judge's  a^Jl^and 

order  afterwards,  and  after  the  submission  had  been,  re-  |£fore  ^  *" 

yoked,  was  made  a  rule  of  court.  judge's  order 

was  made  a 
rule  of  court, 
Hultock  Serjt  on  a  former  day,  had  obtained  a  rule'  revoked  his 

to  shew  cause  why  this  award  should  not  be  set  aside,  ^^^ 

on  the  ground  that  it  was  made  after  the  Defendant's  yixAr%  mMjde 

submission  had  been  revoked.  »  f  wd  .not- 

withstanding 

this  revocation,  the  Court  set  aside  the  award,  although  the  judge's  order  had  been 

made  a  rule  of  court  before  any  application  to  set  aside  the  award. 

6  4  Cross 
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Cross  Seijt,  who  shewed  cause  agaiqst  the  rule,  con- 
tended, that  whatever  might  be  the  case,  where  the 
submission  was  by  deed,  a  party  could  not  revoke  a 
submission  made  under  a  judge's  order;  that,  if  it 
should  be  held  he  could  do  so*  by  entering  into  a  sub* 
mission  at  every  trial,  and  revoking  it  before  the  order 
was  made  a  rule  of  court  jn  the  ensuing  term,  he  might 
protract  proceedings  ad  itffinitunu  It  had  never  been 
decided  that  a  party  could  revoke  a  submission  under 
such  circumstances,  and  the  language  of  the  judges  in 
Aston  y.  George  (a\  seemed  to  imply  the  contrary,  as 
they  only  supposed  such  a  revocation  for  the  sake  of 
argument  In  Wood  v.  Plant  (b\  Mansfield  C  J.  said, 
that  a  judge's  order  is  as  binding  as  any  act  of  the 
court;  so  that  a  revocation  of  the  submission  entered 
into  under  such  an  order,  would  be  a  contempt  of  court 
The  award  was  either  void  or  valid :  if  void,  the  ap- 
plication to  set  it  aside  was  nugatory :  if  valid,  it  could 
not  be  set  aside. 


HuUocky  in  support  of  his  rule,  said,  that  Aston  v. 
George  proceeded  entirely  on  the  assumption  that  the 
submission  was  revoked,  and  he  relied  on  it  as  a  case  in 
point  He  also  mentioned  Trotter  v.  Moi/sey,  an  un- 
published case,  tried  at  Newcastle  Summer  assizes  1821, 
and  referred  to  a  barrister  at  Newcastle,  under  an  order 
of  Nisi  Prim.  One  of  the  parties  having  discovered 
which  way  the  award  was  likely  to  be  given,  revoked 
his  submission,  before  the  order  had  been  made  a  rule 
of  court.  The  arbitrator,  nevertheless,  made  his 
award ;  and  HuUock  afterwards,  the  order  being  first 
made  a  rule  of  court,  moved  for  an  attachment  for  non- 
performance of  the  award,  but  the  Court  refused  the 
attachment,  and  the  cause  was  sent  down  to  trial  again. 


(a)  iB.&Ar39S 


(i)  i  Taunt.  47. 


Dallas 
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Dallas  C  J.    It  is  dear  that,  generally  speaking,        1822. 
the  submission  may  be  revoked  at  any  time  before  an 
award  is  made.    What,  then,  is  there  to  take  the  pre- 
sent case  oat  of  the  general  rule  and  to  make  this  a     Higham. 
valid  award,  though  the  arbitrator  had  no  authority  ? 
The  cause  was  submitted  to  arbitration  under  a  judge's 
order,  which  was  made  a  rule  of  court  after  one  of  the 
parties  had  revoked  his  submission.    Will  the  subse- 
quent rule  of  court  make  any  difference  in  the  effect  of 
the  revocation  ?    As  to  that,  if  the  submission  had  been 
by  deed,  the  case  of  Milne  v.  Gratrix  (a),  would  be  in 
point;  but  in  the  subsequent  case  of  Aston  v.  George, 
a  distinction  was  taken  between  a  submission  by  deed 
and  a  submission  under  a  judge's  order.  The  facts  of  that 
case  were,  that  a  judge's  order  h*d  directed  that  a  cause 
should  be  referred,  and  that  either  party  wilfully  prevent- 
ing the  arbitrator  from  making  pn  award  by  affected 
delay,  or  otherwise,  should  pay  such  costs  as  the  court 
should  think  reasonable  and  just ;  and  it  was  holden, 
that  such  order  might  be  made  *  rule  of  court  after  one 
of  the  parties  had  revoked  the  authority  of  the  arbitra- 
tor; by  which,  a  sanction  is  given  to  the  course  pursued 
by  this  court,  in  making  the  judge's  order  a  rule  of 
court  after  the  submission  was  revoked.     The  same 
argument  was  used  by  Uttledale  in  that  case,  as  has 
been  pressed  upon  us  here,   that,  if  the  application 
should  succeed  on  the  ground  that  the  submission  was  re- 
voked before  the  order  was  made  a  rule  of  court,  a  refer- 
ence under  a  judge's  order  at  Uiu  Prim  would,  in  future, 
be  made  a  means  of  delay.  .  Here  the  authority  was  re- 
voked before  the  order  was  made  a  rule  of  court,  which 
makes  this  case  so  nearly  resemble  Aston  v.  George, 
that  the  language  employed  in  that  case  will  equally 
apply  to  the  present    Abbott  C.  J.  says,  M  It  seems  to 

(a)  7  Jfe/j,  608. 

me 
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me  that  there  is  a  material  distinction  between  a  reference 
under  a  judge's  order  and  a  reference  by  deed ;  in  the 
latter  case  the  submission  to  arbitration  is  alone  made  a 
rule  of  court  by  Virtue  of  the  statute.  It  follows,  there- 
fore, that  when  the  submission  is  revoked,  there  re* 
mains  nothing  which  can  be  made  a  rule  of  court:  a 
judge's  order,  on  the  other  hand,  may  be  made  a  rule -of 
court  without  reference  to  any  statute.  The  order  in ' 
this  case  contains,  not  only  the  submission  of  the  parties, 
but  also  a  direction  that  either  party  shall,  under  cer- 
tain circumstances,  pay  such  costs  to  the  other  as  the 
Court  shall  think  reasonable  and  just" 

The  only  ground  on  which  they  entertained  the  ap- 
plication was,  that  the  rule  enabled  them  to  dispose  of 
the  question  of  costs ;  but  they  took  it  for  granted  that 
they  could  not  enforce  an  award  made  after  the  submis- 
sion had  been  revoked. 


•  Park  J.  If  there  were  any  ground  for  assisting  the 
Plaintiff,  the  Court  would  be  disposed  to  do  so  here; 
but  it  is  hard  to  say  there  has  been  any  contempt  of 
court,  when  the  order  was  made  a  rule  subsequently  to 
the  revocation  of  the  submission.  In  Milne  v.  Gratrix 
there  was  a  rule  of  court,  and  yet  the  award  could  not 
be  sustained ;  neither  can  it  here. 


Burrough  J.  Revocation  is  one  thing,  contempt  of 
court  another.  For  thirty  years  it  has  always  been  con- 
sidered in  Westminster-hall  that  a  submission  may  be 
revoked  at  any  time  before  the  award  is  made.  The 
present  rule  therefore  must  be  made 

Absolute, 
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Ex  parte  Cunningham.  m™.  *s- 

(JUNN1NGHAM,  an  attorney,  having  ceased  to  prao-  An  attorney 

tice  for  many  years,  had  obtained  a  rule  for  read-  ^J^  to 

mission ;  but  the  prothonotary  refused  to  readmit  him  tice  may  be 

till  he  paid  all  the  arrears  of  duty  for  the  interval  during  "fdmhted 

-  -       •  •    without  pay- 

which  he  had  omitted  to  practise,  conceiving  that  such  mg  arrears  of 

was  the  rule  of  this  court'  '  This  was  resisted,  on  the  duty, 
ground  that,  tinder  the  circumstances,  no  duty  was  pay- 
able ;  and  on  the  motion  of  Onslow  Seijt  who  cited 
Ex  parte  Richards  (a)  and  Ex  parte  Smith  (6),  the 
court  ordered  him  to  be  readmitted  without  payment 
of  arrears. 

(a)  t  Cbitt/j  Reports,  loi.  (b)  Id.  69a. 


In  the  Matter  of  Knight.  Nqv.%6. 

TENS  Serjt,  on  a  former  day,  moved  for  a  rule  call*  The  Court 

ing  on  Knight,  an  attorney  of  this  court,  to  shew  g^ted  *  rule 

cause  why  he  should  not  pay  over  to  one  Hall,  money  ^n^nTtl 

which  he  had  received  on  bills  which  Hall  had  requested  toraey  to  ans- 

him  to  get  discounted:  Lens  moved  this,  on  affidavits  ^^t^ 

which,  as  he  said,  disclosed  conduct  on  the  part  of  in  a  matter 

Knight,  amounting  perhaps  to  breach  of  good  faith,  and  *****  no  8U,t 

he  urged,  that  in  such  a  case,  the  Court  would  exercise  ^  butwhkh 

its  authority  over  an  attorney,  as  being  one  of  the  mi-  appeared  to 

nisters  of  the  court.  hwt  ***  *?' 

uom*  vi  vu«  wium  trutted  to  him 

But  as  it  appeared  that  what  was  complained  of  had  in  the  capacity 
not  been  done  in  the  course  of  any  cause  in  which  the  of  aoattornc7- 

attorney  ' 
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*  -  J  for  summary  interference  against  an  attorney,  except 
of  Knight,  where  a  cause  was  depending,  the  Court  were  unwilling 
to  grant  the  rule,  observing,  that  to  procure  bills  to  be 
discounted  was  not  within  the  peculiar  province  of  an 
attorney,  and  that  the  applicant  must  have  recourse  to 
the  ordinary  remedies  which  the  law  afforded. 

Lens,  however,  having  this  day  referred  the  Court  to 
De  Wadfo  and  Others  v.  — —  (a),  and  urging  that  the 
present  matter  had  been  committed  to  Knight,  in  his 
character  of  attorney,  the  Court  granted  a  rule  nisi. 

(a)  a  Qntt/s  Reports,  68. 


Mv.  *6.  Bailey  v.  Bailey  and  Others. 


°**J*  *•       HPHIS  was  an  action  of  replevin,  in  which  a  verdict 
m  *  had  been  taken  for  the  Plaintiff  subject  to  the  award 


being  a  mate-  of  an  arbitrator.    One  of  the  sureties  in  the  replevin 
S^SeTtlie   bond  (which  had  been  token  m  *•  8um  o{ueL)  being 


Court  granted  a  material  witness, 
a  rule  fartub- 

oditt^ura^ui      Unlock  Segt,  on  a  former  day,  obtained  a  rntenm 

his  place,  upon  for  the  sheriff  upop  notice  of  the  tide  to  the  under- 

Cc^Ta^  sheriff»  **  ***  ca0fie  w]*y  the  sheriff  should  not  release 

tomey  notice    WUliam  Baity,  one  oftbe  sureties  named  in*  the  replevin 

ofiodinile.    bond,  from  all  liability  of  the  said  William  Bail*/ upon 

the  said  (xradf  upon  the  sheriff  or  his  undersheriff  being 

tendered  a  new  and  another  replevin  bond,  in  which 

the  Plaintiff  and  two  other  sufficient  sureties 'should  be 

obligors  to  the  sheriff  in  the  penal  sua  of  24GL  with 

the  usual  conditions  in  a  replevin  band,  such  sureties 

10  and 
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and  obligors  in  such  new  bond  to  be  first  approved  of       1822. 
by  one  of  the  prothonotaries. 

No  cause  was  shewn  against  the  rule,  but  upon  a 
suggestion  from  the  prothonotary,  the  Court  this  day* 
on  making  it  absolute,  added  to  the  rule  the  condition, 
that  it  should  be  served  upon  the  attorney  or  agent  for 
the  Defendant  in  the  action,  because  the  Defendant 
would  be  deprived  of  the  advantage  of  suing  the  sheriff 
for  taking  an  insufficient  surety,  that  surety  being  in- 
terposed by  the  authority  of  the  Court. 


RooERaoN  and  Another,  Executors  of  Josiah     jvta.aj. 
Stevens,  deceased,  v.  Ladbroke  and  Others. 

ASSUMPSIT  for  money  had  and  received  by  the  ^.'•bankers, 

Defendants,  to  the  use  of  the  testator,  Stevens,  for  nine  or  tea 

Plea,  general  issue,  with  notice  of  set-o$  alleging,  that  owtohk 

death,  had 
been  in  the  habit  of  accommodating  him  with  a  loan  of  xooo/.  upon  the  security  of 
his  promissory  note,  which  was  renewed  every  three  months,  the  bankers,  upon 
those  occasions,  discounting  the  note  by  placing  the  amount  of  it  to  the  credit  of  A*t 
as  cash  paid  in  by  him,  and  debiting  him  an  the  other  side  with  the  discount.  A. 
also,  about  two  months  prior  to  his  death,  accepted,  payable  at  his  bankers,  a  bill 
drawn  by  B.  on  A*  for  467/. :  this  bill  having  been  paid  away  by  A,  was  dis- 
counted by  the  bankers  for  a  holder  who  did  not  indorse  it,  and  the  bankers  were 
the  holders  when  the  bill  became  due.  On  the  morning  the  bill  became  due,  before 
the  arrival  of  the  post,  the  bankers  who  had  then  in  their  hands,  1411/.  of  A?% 
money,  wrote  off  the  bill  to  the  debit  of  AS*  account ;  the  same  day's  post  inform- 
ing them  of  A.'*  death  two  days  before,  they  called  upon  B.  to  pay,  and  B.  paid 
them  40/.  on  account  of  the  bill,  on  a  representation  from  them  that  40A  would  be 
wanting  to  make  jiVs  account  right.  At  this  time  the  last  promissory  note  for 
1000/*  given  by  A.  to  the  bankers,  had  53  days  to  run,  but  the  bankers  immedi- 
ately entered  that  note,  as  well  as  the  bill  of  exchange,  to  the  debit  of  A.'* 
account,  allowing  on  the  other  side  a  rebate  of  discount  for  the  time  the  note  had  to 
run. 

The  executors  of  A.%  having,  before  the  53  days  expired,  sued  the  bankers  for  the 
balance  in  their  hands  at  the  time  of  A.' a  death  :  Heidi  that  the  bankers  might  set- 
off against  the  demand  of  the  executors  the  467/.  written  off  on  the  bill  of  exchange, 
but  not  the  1000A  on  the  promissory  note. 

Plaintiffs, 
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Plaintiffs,  as  executors,  were  indebted  to  Defendants,  on 
a  promissory  note  for  1000/.,  drawn  21st  January,  1822, 
and  payable  three  months  after  date,  and  on  a  bill  of 
exchange  for  467/.  5s.  6<L,  drawn  by  W.  and  6.  An- 
drews, the  1st  of  January,  1821,  accepted  by  Stevens, 
payable  two  months  after  date,  and  indorsed  to  the 
Defendants.  This  issue  was  tried  before  the  Chief  Jus- 
tice, at  the  sittings  in  London  after  last  Trinity  term, 
and  a  verdict  was  found  for  the  Plaintiffs  for  the  sum  of 
1421/.  15s.  Id.,  subject  to  the  opinion  of  the  Court 
upon  the  following  case. 


Josiak  Stevens,  the  testator,  who  was  a  malster  at 
Kingston,  and  also  occupied  a  form  near  Bristol,  kept  a 
cash  account  with  the  Defendants,  who  were  bankers  in 
London,  for  nine  or  ten  years  prior  to  his  decease,  which 
happened  on  the  2d  of  March,  1*822,  during  which  pe- 
riod they  had  been  in  the  habit  of  accommodating  him 
with  the  loan  of  10002.,  upon  the  security  of  his  pro- 
missory note,  which  was  renewed  every  three  months. 
The  mode  of  carrying  on  this  system  of  accommodation, 
was,  by  the  testator  delivering  to  the  Defendants  his 
promissory  note,  which  they  discounted,  according  to 
the  common  course  of  business,  placing  the  amount  of 
the  note  to  the  credit  of  the  testator's  account,  as  cash 
paid  in  by  him,  and  debiting  him  on  the  other  side  with 
the  discount ;  and  on  the  day  before  each  note  became 
due,  a  fresh  one  was  drawn  and  discounted  in  like  man- 
ner. 

The  last  of  these  transactions  was  on  the  2 1st  of  Ja- 
nuary, 1822,  when  the  testator  made  his  promissory 
note  for  1000/.,  bearing  that  date,  payable  to  the  De- 
fendants, or  their  order,  at  three  months,  and  on  de- 
livering the  same  to  them,  they  entered  1000/.  to  the 
credit  of  his  account,  as  cash  paid  in  by  him  on  that 
day,  debiting  him  on  the  other  side  with  12/.  15$.  6<L, 
11  the 
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the  discount  for  the  time  the  note  had  to  ran ;  the  note     v-  1822. 
as  follows : 


"  1000/.  Kingston,  January  21,  1 822. 

"  Three  months  after  date,  I  promise  to  pay  Messrs. 
Ladbrotes  and  Co.,  or  order,  one  thousand  pounds, 
value  received,  on  account. 

"  Josiah  Stevens. 
"  Payable  at  Messrs.  Ladbrokes,  London" 

Prior  to  this  transaction,  the  testator  being  indebted 
to  persons  named  William  and  George  Andrews,  they 
drew  upon  him  a  bill  of  exchange  for  467/.  5&  6<L, 
bearing  date  the  1st  of  January,  1821  (but  intended  to 
be  1822)  payable  to  their  own  order,  at  two  months 
after  date,  which  he  accepted  and  made  payable  at  the 
banking-house  of  the  Defendants. 

This  bill  having  been  paid  away  by  Messrs.  Andrews, 
was  discounted  by  the  Defendants,  at  the  request  of  one 
Qddsmid,  a  bill-broker,  who  had  an  account  with  them, 
but  who  did  not  indorse  the  bill,  and  the  Defendants 
were  the  holders  at  the  time  of  its  becoming  due. 

On  Saturday,  the  2d  of  March  (two  days  before  this 
hill  became  due,  and  58  days  before  the  promissory*  note 
given  by  the  testator  to  the  Defendants  arrived  at  ma- 
turity,) the  testator  died  at  his  residence  near  Bristol, 
whereupon  Mr.  BooiU,  one  of  the  Plaintiffs,  being  there, 
addressed  a  letter  to  the  Defendants,  giving  them  in- 
formation of  the  fact. 

On  the  day  of  the  testator's  death  the  balance  of  cash 
to  the  credit  of  his  account  with  the  Defendants  was 
1421/.  15s.  Id. 

Mr.  BovilFs  letter  reached  the  Defendants  by  the 
post,  before  ten  o'clock  on  Monday  morning,  the  4th  of 
March,  the  day  Andrews's  bill  on  the  testator  became 
due;  previously  to  the  receipt  of  which  letter,  the  De- 
fendant*, in  the  regular  course  of  their  business,  had 

written 
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1882.  written  off  the  bill  drawn  by  Messrs.  Andrews  to  the 
debit  of  the  testator's  account  as  paid,  it  being  the  cus- 
tom of  the  Defendants,  immediately  after  nine  o'clock 
in  the  morning,  to  write  off,  as  paid,  bills  in  their  hands, 
payable  at  their  own  house. 

On  the  same  morning  Mr.  Goldsmid  called  on  the 
Defendants,  and  being  informed  by  them  of  the  testator's 
death,  and  "  that  30/.  or  402.  would  be  wanting  to 
make  Mr.  Stevens's  account  right,"  went  to  Messrs.  An- 
drews,  and  then  returned  to  the  Defendants,  accom- 
panied by  William  Andrews,  one  of  the  drawers  of  the 
bill,  who  paid  in  40/.,  which  was  placed  to  the  credit  of 
the  testator's  account. 

It  was  admitted  by  the  Defendants,  that  this  sum  was 
paid  in  by  Andrews  to  make  up  the  deficiency  which 
would  remain  after  cancelling  the  testator's  promissory 
note  in  their  favour,  and  in  entering  the  bill  of  ex* 
change  and  the  promissory  note  to  the  debit  of  the  tes- 
tator's account  in  the  pass-book,  they  entered  1000/., 
due  to  themselves,  first  allowing  on  the  other  side  a 
rebate  of  discount  for  the  time  the  note  had  still  to  run, 
and  then  they  debited  the  testator  with  467/.  5s.  6d.9 
the  amount  of  his  acceptance  in  favour  of  Messrs. 
Andrews.  In  the  ledger  of  the  Defendants  the  biH  was 
entered  first  and  the  note  afterwards.  In  the  ledger  the 
entries  are  made  in  the  order  actually  paid,  but  in  the 
pass-book  they  are  made  according  to  the  order  in  which 
the  vouchers  of  the  day  happen  to  be  before  the  clerk, 
without  reference  to 'actual  priority  of  payment. 

This  action  was  commenced  on  the  19th  of  April,  five 
days  before  the  testator's  note  for  1000/.  in  favour  of 
the  Defendants  became  due. 

The  questions  for  the  opinion  of  the  Court  were, 
whether  the  Plaintiffs,  under  the  circumstances,  were 
entitled  to  recover  the  said  sum  of  1421/.  15s.  7A,  or 
some  and  what  part  thereof;  and  if  the  Court  should  be 

of 
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of  opinion  that  the  said  Plaintiffs  were  entitled  to  re- 
cover the  whole,  then  the  verdict  was  to  stand ;  if  not* 
the  whole  verdict  was  to  be  reduced  accordingly ;  and 
if  the  Court  should  be  of  opinion  that  the  Plaintiffs 
were  not  entitled  to  recover  any  part  of  the  said  sum, 
then  the  verdict  was  to  be  entered  lor  the  Defendants, 
and  either  party  was  to  be  at  liberty  to  turn  the  case 
into  a  special  verdict,  if  the  Court  should  think  fit. 


18S2. 


R00BRS02T 

Labbrokb. 


Vaughan  Serjt.  for  the  Plaintiff.  First,  as  to  the 
bill  for  467/.,  the  circumstance  that  the  Defendants,  on 
the  day  of  Stevens's  death,  called  on  Andrews,  the  in- 
dorser  of  the  bill,  to  pay  40/.  towards  discharging  it, 
shews  conclusively  that  they  did  not,  as  they  assert, 
discharge  it  out  of  Stevens9*  money,  early  in  the  morning 
on  the  day  they  heard  of  his  death ;  had  they  so  received 
the  contents,  they  had  no  right  afterwards  to  call  on  An- 
drews (or  contribution.  Then,  as  to  the  note  for  1000/., 
the  Defendants  could  not  have  sued  on  it;  it  was  in  fact  no 
debt  till  53  days  after  Stevenfs  death,  and  this,  from  the 
circumstance  of  their  allowing  a  rebate  of  interest, 
clearly  appears  to  have  been  their  own  view  of  the  case. 
If  it  was  no  debt  due  from  Stevens  at  the  time  this 
action  commenced,  it  could  not  be  the  subject  of  set-off, 
for  a  set-off  must  be  available  at  the  time  the  action  is 
commenced,  or  it  comes  too  late.    Evans  v.  Protser.  (a) 

Lens  Serjt.,  for  the  Defendant,  being  relieved  by  the 
Court  from  speaking  on  the  subject  of  the  bill  for 
467/.,  contended,  as  to  the  note  for  1000/.,  that  the  cir- 
cumstance of  that  note's  having  never  been  put  into 
circulation,  but  having  always  remained  in  the  Defend* 
ants'  hands,  was  conclusive  to  shew,  that  a  loan  of 
money  was  the  foundation  of  the  whole  transaction;  that 


Vol.  I. 


(a)  3  T.  *•  186. 

•H 
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1822.       the  debt  incurred  by  that  loan  was  always  due  from 

1:     -  Stevens;  that  the  promissory  note  was  no  more  than  a 

Vm  collateral  security ;  that  where  a  note  is  unproductive, 

Ladbroke.   the  party  is  remitted  to    his  original  right,  and  that 

Stevens  could  never  have  drawn  his  balance  out  of  the 

banker's,  hands,  without  allowing  the   1000 A  he  had 

borrowed. 

Dallas  C.  J.  There  are  two  distinct  questions  in 
this  case;  the  first  arises  on  the  bill  of  exchange  for 
467/-,  and  on  that  I  never  had  any  doubt,  nor  have  1 
now.  There  is  no  ground  whatever  for  saying  that  the 
Defendants  were  not  entitled  to  pass  it  in  account.  The 
bill  was  drawn  on  the  testator,  Stevens,  and  accepted  by 
him,  payable  at  the  Defendant's  house.  On  the  morning 
when  it  was'  due,  the  bill  having  been  discounted  by 
them,  they,  as  is' always  done  in  such  cases,  wrote  it  off 
on  the  acceptor's  account;  and  it  is  impossible  to  con* 
tend,  that  bankers'  having  no  notice  of  the  death  of  a 
party,  are  not  entitled,  when  his  bill  becomes  due,  to 
reimburse  themselves  out  of  his  funds  in  their  hands  the 
amount  of  that  bill  which  they  have  before  discounted* 
I  feel  as  little  difficulty  on  the  other  part  of  the  case;  I 
do  not  consider  the  whole  series  of  borrowings  to  have 
constituted  one  continued  loan,  but  that  the  advance  of 
each  sum  at  three  months'  discount  constituted  a  sepa- 
rate transaction,  on  which  the  payee  of  the  note  given 
by  the  testator  could  not  sue  till  that  note  became  due. 
The  discount  having  been  deducted,  the  notes  having 
three  months  to  run,  and  the  Defendants  having  endea» 
voured,  on  the  death  of  the  testator,  to  raise  a  new 
transaction,  and  allow  a  rebate  of  interest,  without  any 
previous  consent  on  his  part,  shews  that  the  transaction 
was  not  one  continued  loan,  as  my  Brother  Lens  has 
contended.    .The  Defendants    had   no  right  thus  to 

7  change 
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change  the  nature  of  the  transaction,  and  to  the  extent       1822. 
of  the  IXJOOl.  note  the  Plaintiff  must  recover.  ' 

Park  J.  I  am  of  the  same  opinion.  The  bankers: 
had  a  right  to  deduct  the  sum  which  they  had  passed 
in  account,  before  notice  of  the  testator's  death ;  but 
the  note  for  1000/.  stands  on  a  very  different  ground: 
it  is  impossible  to  say,  that,  after  giving  credit  for 
three  months,  a  banker  can,  on  hearing  of  the  death  of 
the. party,  of  his  own  accord,  enter  a  rebate  of  interest, 
and  come  on  the  funds  of  the  deceased  as  for  a  present 
debt. 

Burrough  J.  I  have  no  doubt  on  the  subject  of  the 
bill  of  exchange;  the  bankers  had  a  right,  as  early  as 
they  pleased  on  the  4th  of  March%  to  place  the  amount 
of  the  bill  to  their  own  account,  and  it  is  immaterial 
what  entry  they  made  in  the  pass-book.  The  other  is 
a  very  hard  case,  but,  as  lawyers,  we  are  bound  to  say 
the  debt  could  not  be  set  off  till  the  day  on  which  it 
was  actually  due.  In  a  cause,  the  circumstances  of 
which  were  similar  to  the  present,  Lord  Mansfield  was 
much  disposed  to  allow  the  set-off,  till  he  was  pressed 
with  a  case  which  I  suggested  to  Mr.  Erskine,  who  was 
concerned  for  the  Plaintiff,  and  he  then  held,  that  the* 
set-off  could  not  be  allowed,  as  it  would  alter  the 
distribution  of  assets. 

Judgment  for  Plaintiff  for  954/.  105.  id. 
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Nov.  %$• 


Dillon  and  Another  v.  Rimmer. 


The  Defead- 
ant  being  in- 
debted to  the 
Plaintiffs  on  a 
bill  of  ex- 
change, renew* 
ed  the  bill 
when  it  be- 


'THE  Defendant  being  indebted  to  tbe  Plaintiffs  on  a 

bill  of  exchange,  renewed  the  bill  when  it1>ecamc 

due  by  giving  another  at  a  longer  date,  together  with  a 

warrant  of  attorney,  to  confess  judgment  in  case  the 

second  bill  should  not  be  paid  when  it  became  due, 

and  agreed  to  pay  the  expences  of  the  warrant  of  at- 

came   ue,   y     iorney9  which  was  drawn  up  by  the  Plaintiffs'  solicitor : 

at  a  longer       the  first  bill  was  not  given  up,  but  the  Plaintiffs  retained 

date,  together  jt  jn  possession.  The  second  bill  was  paid  when  it  be- 
with  a  warrant  *  ,  .  -    ,  „ 

of  attorney  to    <&m*  due,  but  not  the  expences  of  the  warrant  of  at- 

confessjudg-  torney,  amounting  to  2/.  125.  Gi  Whereupon  the 
SrLcondWIl  p,aintiffs  'sued  the  Defendant  in  assumpsit,  and  de- 
should  not  be    clared  on  the  first   bill,   adding  the  common  money 

paid  when  it  count«  and  a  count  on  an  account  stated ;  the  jury 
became  due,  „      .       .«..,--        ,  .  . 

and  agreed  to    found  a  verdict  for  the  Plaintiffs  for  2/.  125.  6<L,  without 

pay  the  ex-       specifying  on  what  counts  it  should  be  entered  up. 
peaces  of  the 
.  warrant  of  at- 
torney, which        Vaughan  Serjt,  on  a  former  day,  alleging  that  'the 

r>thTlWP  Pavment  of  the  8€COnd  biU  dePrived  the  Plaintiffs  of 

tiffs'  solicitor :  the  right  to  sue  on  the  first,  obtained  a  rule  nisi  for 

thefirstbillwas  entering  up  the  verdict  on  such  one  of  the  money 

butthe*Plab-  counts  as  the  court  should  direct;  with  a  view  to  a 

tiffs  retained  it  suggestion  to  deprive  the  Plain  tills  of  costs  under  the 
in  possession. 
The  second 

bill  was  paid  when  it  became  due,  but  not  the  expences  of  the  warrant  of  attorney, 
amounting  to  %l.  i%s.  6</. ;  whereupon  the  Plaintiffs  sued  the  Defendants  in  assump- 
sit, and  declared  on  the  first  bill,  adding  the  common  money  counts,  and  a  count  on 
an  account  stated.  The  jury  found  a  verdict  for  the  Plaintiff*  for  %L  iu.  6d. 
without  specifying  on  what  counts  it  should  be  entered  up. 

The  Court,  with  a  view  to  a  suggestion  to  deprive  the  Plaintiffs  of  costs,  allowed 
the  verdict  to  be  entered  on  the  money  counts,  holding,  that  the  Plaintiffs  had  no 
right  to  sue  on  the  first  bill. 

London 
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London  Court  of  Conscience  act,   39  and  40  G.  3. 
c.  104. 

Taddy  Serjt.  opposed  this  rule  on  the  ground,  that 
the  first  bill  having  been  left  in  the  Plaintiffs'  hands, 
they  were  entitled  to  sue  on  it  as  a  security  for  the  costs 
of  the  warrant  of  attorney,  which  they  might  recover  in 
the  shape  of  damages  for  non-payment  of  the  bill ;  that 
a  suit  might  be  carried  on  for  damages  though  the  debt  • 
had  been  tendered,  unless  it  was  tendered  on  the  very 
day  when  it  became  due;  because,  unless  it  was  so 
tendered,  the  Defendant  could  not  plead  tout  temps 
prist,  and  payment  after  the  day  would  not  bar  the 
Plaintiffs'  right  to  damages,  Hume  v.  Peptoe.  (a) 
Here  there  was  no  tender  or  payment  of  the  first 
bill,  and  the  verdict  must  have  been  given  for  damages 
on  the  non-payment  of  that  bill,  because  there  was 
no  other  matter  in  evidence  to  which  it  could  apply. 
As  to  the  renewed  bill  and  the  warrant  of  attorney, 
if  they  could  have  any  effect  at  all,  it  must  be  in  the 
shape  of  an  agreement,  amounting  to  an  accord  and  satisT 
faction  Upon  the  subject  of  the  first  debt ;  but  no  agree- 
ment could  operate  as  an  accord  and  satisfaction  on  the 
subject  of  a  debt,  unless  all  the  terms  of  such  agreer 
meat  were  completely  performed)  whereas  here,  the 
payment  of  the  costs  of  the  warrant  of  attorney,  which 
was  one  of  the  terms  of  the  agreement,  having  never 
been  made,  and  the  first  bill  paving  never  been  suiv 
rendered,  the  Plaintiffi  were  remitted  to  their  original 
debt,  and  were  entitled,  with  a  view  to  costs,  to  a 
verdict  for  a  shilling  on  the  count  on  the  first  bill, 
though  perhaps  in  the  present  action,  they  might  not 
be  entitled  to  recover  the  21.  125.  6d.  at  all,  there  being 
no  count  appropriate  to  that  demand. 


J  322. 


(a)  8  JSajt,  x68« 
H  3 
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Dallas  C.  J.  This  action  ought  never  to  have  been 
brought:  the  second  bill  which  was  given  in  lieu  of  the 
first  having  been  duly  paid,  there  was  not  a  shadow  of 
reason  for  suing  on  the  first  bill,  or  for  saying  it  was 
retained  as  a  security. 

The  rest  of  the  Court  concurring,  the  rule  was  made 

Absolute*. 


Nov*  35* 


Short  v.  Pratt* 


The  Court 
will  not  call 
upon  an  attor- 
ney summarily 
to  answer  the 
matters  of  an 
affidavit, 
charging  him 
with  an  indict- 
able offence, 
but  will  leave 
the  parties 
complaining  to 
their  prosecu- 
tion for  the 
offence. 


pELL  Serjt,  upon  an  affidavit,  imputing  to  two  at* 
,  torneys  of  this  conn,  concerned  in  the  above 
cause,  misconduct  amounting  to  a  gross  case  of  cheat- 
ing, conspiracy,  and  maintenance;  moved  for  a  rule, 
calling  on  them  to  shew  cause  why  they  should  not 
deliver  up  to  the  Plaintiff's  present  attorney  certain 
papers  belonging  to  the  Plaintiff,  explain  certain  ac- 
counts of  monies  received  by  them  to  the  Plaintiff's 
use,  and  answer  the  matters  contained  in  the  affidavit. 

But  the  Court  thought,  that  as  a  charge  had  been 
brought  forward  clearly  amounting  to  an  indictable 
offence,  they  could  not  interfere  or  call  on  the  attorneys 
to  make  an  affidavit  in  which  they  might  be  compelled 
to  criminate  themselves :  they  therefore  recommended 
another  application,  calling  only  for  papers  and  ac- 
counts, and  refused  the  rule  for  which  Pell  had  moved. 
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Hill  v.  Chink.  Nov.+$* 

T'HE  Defendant  bad  obtained  a  rule,  calling  on  the  Defendant,  on 

Plaintiff  to  shew  cause,  why  the  sum  of  SO/.,  de-  bfbg  ******* 

•  placed  in  the 

posited  by  the  Defendant  for  the  debt  in  this  cause,  officer's  hands 

with  the  constable  of  Dover-castle,  together  with  10/.  in  Keu  ^  *»&• 

for  costs,  at  the  time  of  the  Defendant's  arrest,  and  K^^Lry 

by  the  said  constable  paid  into  the  hands  of  the  pro-  goods ;  eight 

thonotaries  of  this  court,  should  not  be  paid  over  to  the  ****  **""  *• 

process  was  re** 
Defendant,  or  his  attorney,  the  Defendant  having  sur-  tunable,  the 

rendered  himself  in  discharge  of  his  bail.  Defendant 

The  Plaintiff  then  filed  an  affidavit,  stating  that  the  w^df^prf. 

Defendant  did  not,  on  his  arrest,  deposit  30/.  or  10/.  son ;  and  ten 

with  the  constable  of  Dover-castle,  but  a  quantity  of  ***•  aftcr  the 

s  process  was 

linen-drapery  goods ;  that  the  arrest  took  place  in  &y-  returnable,  the 

tember  last;  that  no  bail-bond  was  entered  into;   and  officer  who  aiv 

that  the  said  sums  of  30/.  and  10/.  were  not  paid  into  £en(jant  flA^ 

court  till  the  13th  of  November,  being  ten  days  after  into  the  hands 

the  return  of  the  process  on  which  the  Defendant  was  of  th?  V****]*- 

notaries  30A 
arrested,  though  the  Defendant  gave  notice  of  surren-  for  the  debt, 

dering  himself  on  the  of  1 1th  of  November.  »nthe  cause, 

and  10/.  for 
the  costs, 
Vaughan  Serjt,  who  shewed  cause  against  the  rule,  those  being 

contended,  that  the  Defendant  could  not  be  entitled  to  ™»swhichthe 

*  Defendant  was 

take  this  money  out  of  court,  unless  it  was  paid  in  supposedonhis 

under  the  statute  43  G.  3.  c.  46.,  in  lieu  of  bail;  that  arrest,  to  have 
it  could  not  be  deemed  to  have  been  paid  in   under  j^^esrhi 
the  statute,  because  it  was  not  paid   at  the  time  of  lieu  of  bail, 
the  arrest,  which  the  statute  requires,  and  because  the  under  4^ ?•  *• 
payment  was  not  made  by  money,  but  by  a  deposit  of  Defendant  was 
•  afterwards, 

notwithstand- 
ing resistance  on  the  part  of  the  Plaintiff,  allowed  to  take  this  money  out  of  courts 
on  the  ground  that  ill  had  been  paid  in  by  mistake. 

H  4  goods; 
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Hill 

a/. 
Chinn. 


goods ;  the  payment,  therefore,  must  be  considered  to 
have  been  made,  not  in  lieu  of  bail,  but  as  part  of  the 
sum  sought  to  be  recovered. 

The  Coutt  said  they  need  not  decide  whether  the  pay- 
ment had  been  regularly  made  under  the  statute  or  n6t  J 
for  admitting  that  it  had  not,  the  Defendant  having 
surrendered,  the  payment  must  be  taken  to  have  been 
made  in  mistake,  and  he  was  entitled  to  receive  his 
money  again.  The  Plaintiffs  was  entitled  to  the  security 
of  bail,  or  of  a  sum  of  money  in  lieu,  or  of  a  detention 
of  the  Defendant's  person ;  but  the  Defendant  being  in 
custody,  there  could  be  no  pretence  for  retaining  the 
money  intended  to  be  paid  in  in  lieu  of  bail. 

Rule  absolute. 


Nov.  15* 


Champ  v.  Symons. 


Even  where 
matter  of  law 
alone,  and  no 
matter  of  fact, 
is  referred  to  a 
barrister,  the 
Court  wiH  not 
set  aside  an 
award  made 
by  him,  on  the 
ground  that  it 
is  contrary  to 
law,,  unless 
the  illegality 
appear  on  the 
face  of  the 
award. 


HTHIS  was  an  action  brought  to  determine  whether 
fees  for  the  interment  of  bodies  in  the  chancel  of 
the  church  were  to  be  paid  to  the  rector  or  to  the  vicar. 
The  cause  was  referred  to  a  barrister,  who  had  decided, 
by  simply  stating  in  his  award,  that  the  sum  sought  to 
be  recovered,  was  properly  paid  to  the  vicar,  and  that 
the  Plaintiff  had  no  right  to  bring  the  action  to  recover, 
it  back.  The  award  then  ordered  each  party  to  pay 
his  own  costs. 

Lens  Serjt.  moved  for  a  rule  to  shew  cause  why  the 
award  should  not  be  set  aside,  and  the  question  left  open 
for  trial,  on  the  ground  that  this  decision  was  against 
law. 


T/ie 


in  f he  Third  Year  of  GEO.  IV. 

The  Court  cited  several  cases  where  barristers  had 
beta  appointed  to  determine  both  law  and  fact,  in  which 
the  courts  had  always  held  the  parties  bound  by  their 
decisions,  (a)  Unless  an  illegality  clearly  appeared  on 
this  face  of  the  awafd,  they  could  not  interfere  in  such 
a  case* 

Lens  endeavoured  to  distinguish  this  case  as  being  solely 
a  question  of  law,  and  not  a  mixed  question  of  law  and 
fact:  but  the  Court 

Refused  the  rule. 

(a)  Cbace  v.  Watmore,  i$  Bast,  357.  Price  v.  HoJfa$  1  M •  fcf  &  xoj« 
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Exparte  Brookes, 


Afar.  ay. 


pELL  Serjt.  moved  for  a  rule  to  6hew  cause  why  a.  befog  com-' 

Hill,  an  attorney  of  this  court,  should  not  be  mItted  for  a 
ordered  to  pay  to  Brookes,  or  to  the  officer  of  the  court,  p^^or 
the  slim  of  1401.,  money  of  Brookes9*,  which  bad  got  into  called  on  him 
HiW*  possession  under  the  following  circumstances:  ^J1^^^ 
in   the  Old  Bailey  sessions  before   the  last,  Brookes  with  to  appear 
stood  indicted  for  a  forgery  t  some  time  before  his  trial,  a^ainBt  A*> 
the  prosecutor  called  upon  Brookes  in  prison,  and  said  attorney  con- 
that  he  had  no  wish  to  appear  against  him  on  the  trial,  ceraed  (an  at- 
but  that  his  attorney  {Hilt)  would  proceed  with  the  JJJJJj  ^Jjj 
indictment,  unless  he  (the  prosecutor)  would  pay  him  proceed;  unless 

his  costs,  which  he  was  unable  to  do.    It  was  then  prr>:  *"•.  f01*1  *** 

paid,  which 
the  prosecutor  had  no  means  of  paying:  he  then  proposed  that  A,  should 
advance  the  money  {  A.  did  to,  and  it  got  into  the  hand*  of  the  prosecutor's 
attorney ;  notwithstanding  this,  A,  was  put  on  his  trial,  and  the  prosecutor  appeared 
against  him :  A*9  however,  being  acquitted,  applied  to  this  court  to  compel  the  pro- 
secutor's attorney  to  refund  the  money,  putting  in  an  affidavit  of  his  innocence  of 
the  ofience  charged  on  him,  and  that  he  paid  the  money  because,  from  his  know* 
ledge  of  the  parties,  he  believed  his  life  in  danger* 
The  Court  refused  to  interfere. 

posed 
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1822.  posed  that  Brookes  should  advance  the  money  to  cover 
%  '  -  -'  the  costs,  and  that  die  trial  should  not  be  proceeded 
Brookes.  wkb  »  Brookes  gave  HO/.,  502.  of  which  found  its  way 
into  HUFs  hands  before  the  trial,  and  90/.  afterwards. 
Brookes,  in  his  affidavit,  now  stated  that  he  gave  the 
money  under  the  impression,  from  his  knowledge  of  the 
parties  opposed  to  him,  that  bis  life  was  in  danger, 
though  he  swore  positively  that  he  was  innocent  of  the 
crime  of  which  he  then  stood  accused,  and  of  which  he 
was  afterwards  acquitted* 

Dallas  C.  J.  If  Brookes  has  paid  this  money  with- 
out consideration,  and  Hill  has  received  it  unlawfully, 
Brookes  has  his  remedy  at  law.  The  court,  however, 
will  not,  on  all  occasions,  drive  a  party  from  whom  an 
attorney  withholds  money,  to  bring  his  action  at  law  for 
its  recovery,  but  will  interfere  in  a  more  summary  man- 
ner, if  it  sees  just  grounds.  Now,  is  the  party  making 
the  application  here  entitled  to  such  peremptory  inter- 
ference?  Taking  his  own  affidavit,  what  appears? — 
that  this  person  has  paid  this  money  to  compound  a 
'  capital  felony.  It  is  almost  unnecessary  to  say  that, 
to  compound  a  felony  is  a  misdemeanour,  and  a  very 
high  one ;  and  subjects  the  party  so  acting  to  a  heavy 
punishment  The  party  here  has  confessed  his  endea- 
vour to  compound  a  felony,  and  now  seeks  to  recover 
the  money  by  means  of  which  he  attempted  to  commit 
the  offence.  This  is  the  first  time  I  ever  heard  such 
an  application ;  and  if  the  court  were  to  interfere  in  the 
manner  required,  they  would  be  sanctioning  a  very  high 
crime.  I  see  no  claim  whatever  which  this  party  has  to 
our  interference,  and  therefore  I  am  of  opinion  that  the 
rule  must  be  refused. 

Park  J,  and  BurroughJ.  expressed  their  concur- 
rence in  the  opinion  of  his  Lordship.  , 

Rule  refused* 
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Dowse  t;.  Garktt.  *t«*-  **• 

HTHIS  was  an  action  of  assumpsit  brought  by  the  Hortei  hired 

Plaintiff,  as  a  farmer   of    post-horse  duties,   for  *° aM?1  ** 

dragging  a 
certain  duties  due  to  him  from  the  Defendant,  for  and  ^ge  coach  up 

in  respect  of  divers  horses,  &c  let  to  hire  by  the  mile,  *  hiU>  held 
to  be  used,  and  used  in  travelling  in  Great  Britain,  5ie!«iSiorie 
within  the  district  for  which,  the  Plaintiff  was  farmer,  dutyofi^rf. 
There  were  also  other  counts,  for  horses  let  to  hire  by  ^^^^ 
the  stage,  to  be  used  in  travelling  in  Great  Britain,  e.  59.,  ind" 
within  the  district  for  which  the  Plaintiff  was  farmer,  •*•  preceding 
and  for  horses  let  to  hire  for  a  less  period  than  28  sue-  to theiamt 
cessive  days,  for  drawing,   and   used  in  drawing  on  duty, 
public  roads,  carriages  used  for  travelling  post,  or  other-    • 
wise,  where  the  distance  at  the  time  of  the  hiring  was 
ascertained,  and  for  horses  let  to  hire  for  a  less  period 
than  28  successive  days,  for  drawing  carriages  on  pub- 
lic roads  used  for  travelling  post  or  otherwise,  when  the 
distance  was  not  ascertained  at  the  time  of  the  hiring; 
and  also  a  general  count  for  duties  on  horses  let  to 
hire,  to  be  used  in  travelling. 

To  which  the  Defendant  pleaded  the  general  issue. 
The  cause  came  on  to  be  tried  before  Graham  B.,  at 
the  Summer  assizes,  1 822,  for  the  county  of  Warwick, 
when  a  verdict  was  token  for  the  Plaintiff,  for  2SL  is. 
subject  to  the  opinion  of  the  Court  of  Common  Pleas, 
on  the  following  case. 

The  Plaintiff  was  the  fanner  of  the  post-horse  duties 
for  the  counties  of  Northampton,  Butland,  Warwick,  and 
Oxford;  and  the  Defendant,  who  was  an  inn-keeper  at 
Kington,  in  the  county  of  Warwick,  was  charged  by 
the  Plaintiff  as  farmer  of  such  duties,  for  post-horse 
duties  to  the  amount  of  32/.  55.  9d.,  in  respect  of  two 

horses 


10*  CASES  in  MICHAELMAS  TERM 

1822.       horses  let  by  Defendant  on  hire,  from  the  15th  of  Na- 

%D  -  -'     vember,  1818,  to  the  27th  of  March,  1821,  being  for  a 

Vm         period  of  123  weeks,  according  to  the  following  parti- 

Garett.     cular  of  the  Plaintiff's  demand,  delivered  under  A  judge's 

order. 

"  To  the  amount  of  post-horse  duties  due  by  the 
Defendant  to  the  Plaintiff,  as  farmer  of  such  duties,  in 
respect  of  horses  let  by  Defendant  on  hire,  viz.  two 
horses  let  on  hire,,  to  draw  or  assist  in  drawing  the 
mail  or  other  coach  up  Edge-hill,  near  Kington,  in  the 
county  of  Warwick,  from  the  15th  of  November,  1818,  to 
the  27th  of  March,  1821,  being  123  weeks,  32/.  6s.  9£" 

In  the  beginning  of  the  year  1819,  several  persons 
entered  into  contracts  with  the  superintendant  of  mail- 
coaches,  to  run  the  Kidderminster  maiUcoach  through 
Birmingham  and  Banbury  to  London,  and  Mr.  Charles 
Whyatt  of  Banbury,  contracted  to  work  it  from  Kington 
to  Banbury,  the  coach  carrying  four  inside  and  three 
outside  passengers;  the  distance  from  Kington  to  Ban- 
bury is  twelve  miles  and  a  half,  the  road  passes  over 
Edge-hill,  which  is  about  three  miles  from  Kington,  ex- 
ceedingly steep,  and  about  three  quarters  of  a  mile  long, 
and  the  whole  stage  was  to  be  performed  in  one  hour 
and  fifty  minutes.  The  Defendant  being  duly  licensed 
to  let  post-horses,  agreed  with  C.  Whyatt  to  furnish  him 
weekly  with  two  additional  horses*  to  hook  on  before 
the  leaders,  to  assist  in  drawing  the  mail-coach  up  Edge- 
hill,  at  the  rate  or  charge  of  one  guinea  per  week.  The 
Defendant  did  accordingly,  but  with  some  exceptions, 
(when  he  happened  not  to  have  any  horses  at  liberty) 
from  the  15th  of  March,  1819,  to  the  27th  of  March, 
1821,  furnish  weekly  such  additional  horses,  and  re* 
ceived  from  C.  Whyatt  one  guinea  per  week  for  the 
use  of  such  horses,  and  a  man  to  drive  them.  Such' 
additional  horses  were  sent  to  the  bottom  of  Edge-hill, 
to  await  the  arrival  of  the  coach,  except,  when  these 

happened 
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happened  not  to  be  time  to  send  them  thither,  and  then  1892. 
they  were  put  on  to  the  coach  at  Kington,  and  they  were 
always  taken  off  at  the  top  of  the  hill.  The  horses  so 
furnished  were  sometimes  horses  used  by  Defendant  as  Garett. 
post-horses,  and  sometimes  they  were  his  cart-horses, 
as  it  might  happen  to  be  convenient  to  him  at  the  time : 
the  coach,  to  assist  in  drawing  which  the  two  horses  in 
question  were  used,  was  a  public  stage-coach,  and  was 
drawn  by  four  horses,  carried  the  mail,  and  was  licensed 
to  carry  passengers.  Edge-hill  being  very  steep,  and  the 
road  up  it  very  bad,  the  coach  could  not,  without  dis- 
tressing the  regular  team  of  horses  drawing  it,  have 
arrived  at  Banbury  within  the  limited  time,  without  the 
assistance  of  two  additional  horses  up  the  hill. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther, upon  the  construction  of  the  several  acts  of  parli- 
ament regulating  the  post-horse  duties,  the  Plaintiff  was 
entitled  to  recover  ?  If  the  Court  should  be  of  opinion 
that  the  Plaintiff  was  entitled  to  recover,  then  the  ver-  ' 
diet  was  to  stand,  otherwise  a  nonsuit  was  to  be  entered. 
The  case  turned  on  the  construction  to  be  put  on  the 
following  enactments  in  25  G.  3.  c.  51.,  44  G.  3.  c.  98.» 
and  57  G.  3.  c.  59.  By  the  25  G.  3.  c.  51.,  intituled, 
"  An  act  for  repealing  the  duties  on  licences  taken  out 
by  persons  letting  horses  for  the  purpose  of  travelling 
post,  and  on  horses  let  to  hire  for  travelling  post  and 
by  time,  and  on  stage  coaches,  and  for  granting  other 
duties  in  lieu  thereof;  and  also  additional  duties  on 
horses  let  to  hire  for  travelling  post  and  by  time :"  after 
a  recital  of  other  previous  acts,  and  a  repeal  of  certain 
duties  granted  by  the  same,  it  is  enacted,  (a)  "  That 
for  and  in  respect  of  every  horse  hired  by  the  mile,  or 
stage  to  be  used  in  travelling  post  in  Great  Britain, 
there  shall  be  charged  a  duty  of  \\d.  for  every  mile 

(a)  s.  4. 

such 
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1822.  such  horse  shall  be  hired  to  travel  post ;  and  that  for 
and  in  respect  of  every  horse  hired  for  a  day,  or  any 
less  period  of  time,  for  drawing  on  any  public  road 
any  coach  or  other  carriage  used  in  travelling  post,  by 
whatsoever  name  such  carriages  are  or  hereafter  may  be 
called  or  known  for  or  in  respect  whereof  any  rates  or 
duties  now  or  heretofore  under  the  management  of  the 
commissioners  of  excise,  are  or  have  been  made  payable 
by  any  statute  or  statutes  now  in  force,  there  shall  be 
charged,  if  the  distance  shall  be  then  ascertained,  the 
sum  of  \±d.  per  mile,  and  if  the  distance  shall  not 
be  ascertained,  there  shall  be  charged  the  sum  of 
Is.  9d.  for  and  in  respect  of  each  horse  so  hired,  such 
duty  to  be  paid  by  the  person  or  persons  by  whom  such 
horse  shall  be  so  hired ;  that  (a)  all  and  every  post- 
master, inn-keeper,  or  other  person  licensed  as  afore- 
said, who  shall  let  any  horse  on  hire  by  the  mile  or 
stage,  to-be  used  in  travelling  post,  shall,  by  themselves 
or  servants,  previous  to  the  using  such  horse  or  hones, 
ask,  demand,  and  receive  for  the  use  of  his  majesty,  his 
heirs  and  successors,  of  and  from  the  person  or  persons 
hiring  the  same,  the  sum  of  Igcf.  per  mile,  for  each  mile 
such  horse  shall  be  so  hired  to  travel,  at  and  after  the 
rate  or  number  of  miles  which  he,  she,  or  they  shall 
charge  such  traveller  or  travellers,  for  the  stage  or  dis- 
tance such  horse  may  be  hired  to  go ;  and  shall,  at  the 
same  time  he  or  she  receives  payment  of  the  duty  for 
such  horse  or  horses,  deliver  or  cause  to  be  delivered  to 
the  person  hiring  such  horse,  one  or  more  of  the  stamp*' 
office  tickets  thereinbefore  mentioned,  as  occasion  shall 
require,  with  the  name  of  the  sign  of  the  house,  his 
or  her  name,  the  name  of  the  city  or  place  where  such 
licensed  person  resides,  and  the  name  of  the  town  or 
place  where  such  horse  shall  be  hired  to  go;  that  (6) 

(*)  '•  15-  W  '•  »9« 

post- 
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postmasters,  &c.  letting  out  horses  to  travil  by  the  1882. 
day  or  less  period  of  time,  shall  receive,  for  the  use  of 
his  majesty  of  the  person  hiring  them  1{<L  for  every 
mile  such  horse  is  to  travel,  or  1*.  9cL  for  each  horse, 
where  the  distance  shall  not  be  ascertained,  and  shall 
deliver  to  them  stamp-office  tickets,  properly  filled  up ; 
that  (a)  every  horse  hired  for  the  purpose  of  draw- 
ing any  carriage  for  any  less  period  than  two  succes- 
sive complete  days,  shall  be  deemed,  for  the  purpose 
of  this  act,  to  be  hired  for  a  day,  and  .shall  be  subject 
to  all  the  same  rules,  regulations,  and  restrictions,  as 
horses  hired  for  a  day  or  less  period  of  time,  for  drawing 
such  carriages  as  aforesaid,  are  by  this  act  made  liable 
and  subject  to :  that  (b)  every  postmaster  who  shall  take 
the  hire  for  horses  travelling  post  shall  be  accountable 
for  the  duty :  that  (c)  all  horses  hired  by  the  mile  or 
stage  shall  be  deemed  hired  to  travel  post. 

By  44  6.  3.  c.  98.  schedule  (B.) 

Every  horse,  mare,  or  gelding,  hired  by  the 
mile  or  stage,  to  be  used  in  travelling  in 
Great  Britain,  for  every  mile  such  horse,    s.     d. 
&c.  shall  be  hired  to  go  -        -        -    0     1 J 

Every  horse,  &c.  hired  for  a  less  period  of 
time  than  28  successive  days,  for  drawing 
on  any  public  road  any  coach  or  other  car- 
riage, used  in  travelling  post  or  otherwise, 
by  whatsoever  name  such  carriage  now  is  or 
may  be  hereafter  called  or  known,  if  the 
distance,  at  the  time  of  hiring  such  horse, 
8tc.  shall  be  ascertained,  for  every  mile  such 
horse,  &c  shall  be  hired  to  travel  -    0     1} 

Every  horse,  &c.  so  hired  as  last  above  men- 
tioned, in  any  case  where  the  distance  shall 
not,  at  the  time  of  such  hiring  be  ascer- 


(*)  '•  *5- 


(b)  j.  3i. 


(0  J.  4a. 


tained, 


112  CASES  in  MICHAELMAS  TERM 

1828,  tained,  for  each  day  for  which  such  hone,    s*   A. 

.  &c  shall  be  so  hired  -  -     1     9 

Every  carriage  with  two  or  more  wheels,  by 
what  name  soever  any  such  carriage  now  is 
or  hereafter  may  be  called  or  known,  which 
shall  be  employed  as  a  public  stage-coach 
or  carriage,  for  the  purpose  of  conveying 
passengers  for  hire  to  or  from  different 
places  in  Great  Britain,  and  which  shall  be 
licensed  for  carrying  not  more  than  four 

.  inside  passengers,  (children  in  lap  excepted,) 
tor  every  mile  any  such  carriage  shall  travel    0     2 

Which  shall  be  licensed  for  carrying  more 

•  than  four,  but  not  more  than  six  inside 
passengers,  for  every  mile  any  such  carriage 
shall  travel      '      -  -  -  -    0    2$ 

Which  shall  be  licensed  for  carrying  more 
than  six,  but  not  more  thati  eight  inside 
passengers,  for  every  mile  any  such  carriage 
shall  travel  -  -  -  -0    3$ 

Which  shall  be  licensed  for  carrying  more 
than  eight,  but  not  more  then  ten  inside 
passengers,  for  every  mile  any  such  carriage 
shall  travel  -  -  -  -04 

Which  shall  be  licensed  for  carrying  more 
than  ten  inside  passengers,  for  every  mile 
any  such  carriage  shall  travel  -         -    0     5 

By  51  0. 3.  c.  59.,  intituled  «  An  act  for  letting  to 
farm  the  post-horse  duties,  and  for  better  securing 
and  facilitating  the  recovery  of  the  said  duties,"  it  is 
enacted  (a),  that  the  provisions  of  the  25  6.  3.  c.  51., 
respecting  failings  for  a  day,  and  for  any  less  period 
than  two  successive  days,  shall  be  applied  to  hirings 

M  '•  9« 

for 
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For  lew  than  28  days;   that  (a)   from  and  after  the        1822. 
81st  of  January*  1818,  where  any  person  or  persons 
so  licensed  as  aforesaid,  shall  let  to  hire  by  the  mile 
or  stage,  any  horse,   &c  to  be   used   in   travelling, 
and   shall   charge  the  person  or  persons  hiring  the 
same,  a  specific  sum  of  money  for  the  whole  stage  or 
distance  which  the  same  shall  be  hired  to  go*  and  not 
after  the  usual  rate  per  mile,  the  person  or  persons 
letting  such  horse,  See.  shall  be  accountable  for  one- 
fourth  part  of  die  sum  of  money  so  to.be  charged  by 
him,  her,  or   them,  as  and  for  the   duty  imposed  by 
the  44  G.3.  in  such  case,  and  shall  deliver  to  the  per- 
son or  persons  hiring  such  horse,  &c  the  like  stamp* 
office  ticket,  as  if  the  same  had  been  charged  for  per 
mile,  and  shall  add  thereto  the  specific  sum  charged  for 
the  same;  and  the  person  6t  persons  letting  such  horse, 
&c*  shall  also  enter  into  his,  her,  or  their  stamp-office 
weekly  account,  one-fourth  part  of  the  sum  so  to  be 
charged  as  aforesaid,  as  and  for  the  duty  payable  in 
respect  of  such  horse,  &c  and  shall  pay  the  same  ac- 
cordingly to  the  collector  or  collectors,  who  shall  be 
authorised  to  receive  the  said  dtities ;  and  if  any  such 
licensed  person  or  persons  shall  refuse  or  neglect  so  to 
do,  he,  she,  or  they  shall,  for  every  such  offence,  forfeit 
and  pay  the  sum  of  10/. 

Lens  SerjU  for  the  Plaintiff.  First,  the  contract 
between  the  Defendant  and  Whyatt  amounts  to  a  hiring 
of  the  horses  in  question  for  a  stage,  according  to  the 
letter  and  intent  of  25  G.3.  c.  51.  s.  4.  There  is  no- 
thing in  that  act  from  which  it  can  be  inferred  that  the 
word  stage  is  employed  in  any  narrow  or  technical 
sense,  but  it  rather  appears  that  in  all  cases  it  must 
depend  upon  the  contract  of  the  parties :  wherever,  in 

(a)  J.  l6. 
Vol.  I.  I  such 
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IMS*  j  such  contract  a  beginning  and  ending  is  specified,  that 
is  a  travelling  by  stage,  and  the  language  of  Lord  EIr 
lenboroughf  in  White  v.  Beazley  (a),  seems  conclusive  on 
this  point:  "  If  upon  the  letting  to  hir«,  there  be  a 
terminus  a  quo,  and  a  terminus  ad  quern,  specified,  it  is  a 
hiring  for  that  space,  and  a  hiring  by  the  stage  is  a  hiring 
for  a  given  space."  That  a  stage  does  not  necessarily 
mean  the  interval  at  which  carriages  are  supplied  with 
fresh  horses,  appears  from  Fuge  v.  Cockram  (b) ;  -and 
i£  according  to  Littleton,  a  tenant  for  half  a  year  is 
a  tenant  by  the  year  (c\  a  letting  for  less  than  a  mile  is 
a  letting  by  the  mile.  However,  under  the  44  G.  S. 
c«  98.  schedule  (B),  for  a  stage  consisting  of  ascertained 
miles,  there  is  one  mode  of  charging;  for  a  distance  not 
ascertained,  another ;  and  on  a  road  meted  out  by  mile* 
stones,  every  space  less  than  a  mile  may  be  considered 
as  a  distance  not  ascertained ;  but  at  all  events,  the 
57  G.  3.  c.  59.  1.16.,  removes  every  difficulty,  and 
clearly  applies  to  contracts  such  as  the  present,  by 
which  the  owner  of  the  horses  has  charged  the  person 
hiring  the  same  a  specific  sum  of  money  for  the  whole 
stage  or  distance,  and  not  after  the  usual  rate  per  mile, 
and  having  done  this,  he  must  be  accountable  for  one* 
fourth  part  of  the  pum  so  charged. 

Lames  Serjt.  for  the  Defendant  First,  in  order  to 
render  a  party  liable  to  the  duty  under  these  acts  of 
parliament,  there  must  be  a  hiring  and  a  travelling. 
There  must  be,  even  according  to  57  G.  3.  c  59. 
s. 16.,  a  hiring  for  each  stage  on  which  the  duty  is 
charged.  Now  admitting  that  three-quarters  of  a  mile 
can  be  deemed  a  stage,  here  there  was  no  hiring  for 
that  stage,  but  a  contract  for  thq  use  of  horses  by  the 
week.     There  must  be  also  a  travelling :  for  the  owoec 

(a)  I  B.  &f  JL 166.      (6)  s  Prkisfrp.  317.       (*)  Lift.  s.  67. 
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of  the  hones  is  obliged  to  give  the  traveller  hiring  them  1 822. 
a  ticket  to  deliver  at  the  first  turnpike  gate.  Now  where 
there  is  no  traveller,  it  can  scarcely  be  contended  there 
is  a  travelling :  bnt  these  horses  were  hired  to  assist  in 
conveying  the  mail,  and  they  might  frequently  ptoceed 
without  any  passengers  or  travellers  whatever.  Secondly, 
no  duty  attached  here  because  the  distance  for  which 
the  horses  were  engaged  was  less  than  a  mile ;  and  all 
ihe  statutes  impose  a  sum  per  mile,  "Jbr  every  mile  such 
horse  shall  be  hired  to  go*"  The  common  law  doctrine 
of  Littleton  touching  a  holding  by  the  year,  canndt 
apply  in  the  strict  construction  of  a  statute  imposing  a 
tax.  Thirdly,  and  mainly,  the  duty  does  not  attach 
here,  because  these  horses  were  engaged  in  drawing  a 
stage-coach.  Taking  all  these  statutes  as  in  pari  materid 
it  appears  to  have  been  the  object  of  the  legislature  to 
impose  a  tax  on  travelling.  This  tax  is  levied  in  dif- 
ferent ways  to  meet  the  various  modes  by  which  persons 
who  travel  are  conveyed,  but  it  never  was  intended  to 
impose  two  duties  on  the  same  journey.  For  those  who 
travel  post,  the  owner  of  the  horses  hired  pays  a  duty 
of  l£tf.  a  mile,  on  every  horse  hired.  For  those  who  tra- 
vel by  stage-coaches,  the  coach  proprietor  pays  2cL  a 
mile  on  every  coach  carrying  not  more  than  four  inside ; 
2}&  on  a  coach  with  six  inside,  and  so  on  in  proportion. 
But  his  payment  is  made  with  relation  to  the  number  of 
passengers,  and  is  altogether  independent  of  the  num- 
ber of  horses  he  employs;  whether  he  drives  two 
horses  or  six  hones  for  a  whole  stage,  he  pays  no  more 
than  2d.  a  mile  on  afoot-inside  coach :  and  if  this  be  the 
law  as  to  a  whole  stage,  why  should  it  be  otherwise  &> 
to  part  of  a  stage  ?  If  the  proprietor  pays  no  more  than 
2dL  when  he  employs  his  own  horses,  why  should  he 
pay  more  where  he,  hires  horses  of  another  ?  and  yet  he 
will  pay  more  if  a  duty  be  also  exacted  from  that  other 
for  letting  such  horses,  since  the  latter  must  regulate  his 

I  2  bargain 
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1822.  bargain  according  to  the  charges  with  which  it  is  in- 
cumbered. The  coach  proprietor,  in  turn,  must  regu- 
late his  fares  according  to  the  expence  at  which  he 
obtains  his  horses ;  so  that  the  tax  on  the  hired  horse 
falls  ultimately  on  the  passenger,  who  would  thus  pay 
5rf.  a  mile  or  more,  when  the  legislature  intended 
to  charge  him  with  no  more  than  2<L  or  Stf. 

Lens  in  reply,  argued  that  this  was  not  a  tax  on  tra- 
velling, but  on  the  several  and  distinct  profits  of  the 
coach  proprietor,  and  letter  of  horses ;  and  the  circum- 
stance that  it  ultimately  fell  on  the  traveller,  in  the  shape 
of  a  double  duty  for  the  same  journey,  afforded  no  in- 
ference that  such  was  not  the  intention  of  the  legislature. 
There  were  many  other  instances  in  which  double 
charges  were  made  in  respect  of  the  same  subject 
matter. 

Park  J.  now  delivered  the  judgment  of  the  court 
When  this  case  was  presented  to  our  notice,  it  was 
conceived,  and  so  argued  in  the  outset,  that  under 
the  circumstances  stated,  Garett  the  Defendant  was 
liable  to  pay  the  post-horse  duty  for  the  horses  he  sup- 
plied to  draw  the  mail-coach  up  Edge-htik  its  own  usual 
complement  not  being  deemed  sufficient  foy  that  pur- 
pose. 

It  was  supposed,  in  the  beginning  of  the  argument, 
that  the  case  turned  upon  the  25  G. 3.C.5I.,  which 
imposed  a  duty  of  1  Ji.  per  mile  for  every  horse  used  in 
travelling  post  in  Great  Britain :  upon  the  44  G«  5.  c.  98. 
which  imposed  a  similar  duty  on  every  horse,  mare,  or 
gelding,  hired  by  the  mile,  or  stage,  to  be  used  in  travel- 
ling (leaving  put  the  word  post)  in  Great  Britain,  for 
every  mile  such  horse,  &c.  shall  be  hired  to  go :  and  for 
every  horse,  &c.  so  hired,  where  the  distance  at  the 
time  of  hiring,   shall  not  at  the  time  of  such  hiring 
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be  ascertained,  Is.  9<L ;  and  again,  upon  the  57  G.  3. 
c.  59.,  by  which  it  was  enacted,  that  where  any  persons 
shall  let  to  hire  by  the  mile,  or  stage,  any  horse,  &c 
to  be  used  in  travelling,  and  shall  charge  the  person 
or  persons  hiring  the  same,  a  specific  sum  of  money  for 
the  whole  stage  or  distance  which  the  same  shall 
be  hired  to  go,  and  not  after  the  usual  rate  per  mile, 
the  person  so  letting  shall  be  accountable  for  one-fourth 
part  of  the  sum  of  money  so  to  be  charged  by  him  as  for 
the  duty  imposed  upon  him  by  this  act. 

If  this  case  bad  rested  upon  these  clauses  of  the  sta- 
tutes alone,  it  might  have  been  difficult  to  say  that  a 
mail-coach  and  the  horses  therein  employed,  were  not 
travelling:  or  that  in  the  fair  construction  of  the  act, 
three-quarters  of  a  mile  might  not  be  construed  a  mile, 
although  by  fair  construction,  the  then  Mr.  (now  Lord 
Chief)  Justice  Abbott  thought  the  contrary  in  White  v. 
Beazky  (a);  nor  could  it  well  have  been,  perhaps, 
contended  that  where  the  precise  distance  was  not 
ascertained,  but  a  particular  sum  was  charged,  the  fourth 
was  not  payable.  But  upon  none  of  these  points  does 
the  Court  in  this  case  feel  itself  called  upon  to  declare 
an  opinion. 

We  found  ourselves  upon  those  clauses  of  the  acts 
of  parliament,  to  which  our  attention  was  not  directed 
in  the  first  instance ;  and  we  are  of  opinion,  that  none 
of  those  clauses  of  the  acts,  which  have  just  been  enu- 
merated, apply  to  the  case  of  stage-coaches ;  they  are 
provided^  for  by  distinct  and  separate  clauses  applicable 
to  them  alone. 

In  common  acceptation,  travelling  with  post-horses, 
or  travelling  post,  means  travelling  in  post-chaises  or 
post-coaches  of  the  individual  travellers;  in  all  such 
cases,  the  charge  arises  upon  the  number  of  horses  and 
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1 822.       miles,  or  on  the  Dumber  of  daya>  still  however  connected 
with  the  number  of  the  horses. 

In  the  44  G.  S.  t.  98.  sched.  (B),  after  Mating  what 
Garett*  shall  be  paid  for  every  horse,  &c  hired  to  travel  post, 
the  distinction  immediately  follows,  without  reference  to 
the  number  of  horses  employed,  but  only  to  the  number 
of  passengers  carried;  this  statute,  therefore,  enacts, 
that  for  every  coach,  &c.  with  two  or  more  wheels,  which 
shall  be  employed  as  a  public  stage-coach  or  carriage, 
for  the  purpose  of  conveying  passengers  for  hire  to  or 
from  different  places  in  Great  Britain,  and  which  shall 
be  licensed  for  carrying  not  more  than  four  inside  pas- 
sengers (children  in  the  lap  excepted),  for  every  mile 
touch  carriage  shall  travel,  2d.;  if  six  inside  passengers, 
1\d.\  for  eight  inside  passengers,  3$£ ;  for  ten  inside 
passengers,  Ad ;  for  more  than  ten  inside  passengers,  5d. 

But,  according  to  the  construction  now  contended 
for  by  the  Plaintiff,  these  stage-coaches  are  not  only  to 
pay  2d^  3d.,  4&,  or  foL  per  mfle,  but  are  to  pay  3d 
more,  because  in  the  course  of  their  journey  six  horses 
are  necessary  where  four  is  their  usual  complement,  al- 
though it  is  admitted,  that  if  they  pleased  they  might 
use  six,  eight,  or  ten  horses  throughout  their  whole 
journey,  without  any  additional  taxation. 

It  is  admitted,  however,  that  the  coach-proprietor 
might  have  tacked  On  two  horses  of  his  own  without 
any  additional  charge;  but  that,  as  the  Defendant  was 
to  derive  a  benefit,  as  the  owner  of  these  horses  (having 
no  general  concern  with  the  coach),  he  ought  to  pay : 
but  surely  this  is  arguing  in  a  circle,  for  if  the  owner  of 
the  horses  is  to  pay  a  fourth  of  his  receipt  to  govern- 
ment, under  the  57  Q.  3.,  he  will  not  let  to  the  coach- 
proprietor  on  the  same  terms;  and  he  will  include  the 
amount  of  his  duty  in  the  price  he  lets  his  horses  for 
on  this  particular  job :  thus  it  will  become  a  tax  upon 
the  coach-proprietor,  who,  it  is  admitted,  might  have 
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used  ten  hones  of  his  own  without  additional  charge;  1322. 
and,  eventually,  on  the  public.  But  we  think  this 
question  does  not  turn  on  the  particular  arrangement 
between  the  parties,  but  on  the  great  point,  whether 
stage-coaches  are  liable  for  the  number  of  their  horses 
or  passengers. 

The  argument  was  much  pressed  upon  the  court,  as 
to  the  direction,  in  the  statutes,  how  those  who  were 
travelling  in  post-chaises,  &c  were  to  receive  and  to 
deliver  the  tickets*  charging  so  many  miles,  &c ;  and 
it  was  asked,  how  this  was  applicable  'to  stage-coaches. 
We  think  much  argument  may  be  well  founded  upon 
this,  to  shew,  that  these  provisions  could  not  well  apply 
to  stage-coaches,  which  may  often  be  without  passengers, 
who  could  therefore  neither  receive  nor  give  tickets. 
But  upon  this,  also,  it  k  unnecessary  for  the  court  to 
give  any  ©pinion. 

The  case  of  White  v.  Beaztey  (a)  has  been  supposed 
to  bear  upon  this  case ;  with  that  decision  we  do  not 
feel  it  at  all  necessary  to  differ.  AH  that  Lord  EUen- 
ho/rough  and  the  other  Judges  of  B.  R.  had  to  decide 
in  that  case  was,  whether  the  travelling  there  men- 
tioned was  a  travelling  at  all  (in  some  of  the  cases),  and 
whether,  if  a  travelling,  it  was  by  the  mile  or  stage. 

But  this  case  turns  upon  totally  different  clauses  of 
the  act*,  from  those  which  were  under  the  consideration 
of  the  Court  of  King's  Bench ;  and  we  are  unanimously 
of  opinion,,  that  the  Defendant  is  not  liable  to  the  duties 
sought  to  be  imposed  upon  him  by  this  action,  and  that 
there  must  be  judgment  of  nonsuit. 

N  («)  iB.&A.  166. 
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REGULA  GENERALIS. 

Michaelmas*  3  Geo.  4.     Thursday y  7  November.^ 

To  prevent  unnecessary  cxpences  to  Plaintiffs  suing 
in  this  court,  in  case  of  notice  given  by  prisoners,  of  their 
intention  to  apply  for  their  discharge,  under  any  act 
made  for  the  relief  of  insolvent  debtors  :  It  is  ordered, 
That  after  such  notice  given  to  any  Plaintiff,  no  pri- 
soner shall  be  superseded,  or  discharged  out  of  custody, 
at  the  suit  of  such  Plaintiff,  by  reason  of  such  Plaintiff's 
forbearing  to  proceed  against  him  according  to  the  rules 
and  practice  of  this  court,  from  the  time  of  such  notice 
given,  until  some  rule  or  order  shall  be  made  in  the 
cause  in  that  behalf  by  this  Court,  or  one  of  the  Judges 
thereof. 

And  it  is  further  ordered,  That  a  copy  of  this  rule 
shall  be  hung  up  in  the  Fleet  prison,  the  chambers  of 
the  Judges,  and  in  the  prothonotaries'  office,  in  the  place 
where  rules  of  this  court  are  usually  hung  up. 

R.  Dallas. 
J.  A.  Park. 
J.  Burrough. 
J.  Richardson. 
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CASES 

ARGUED  and  DETERMINED  1823. 

IK  THE 

Court  of  COMMON  PLEAS, 

AND 

OTHER  COURTS, 


Hilary  Term  (a), 

In  the  Third  and  Fourth  Years  of  the  Reign  of 
George  IV. 


(IN  THE  EXCHEQUER  CHAMBER.) 

The  King  v.  Wait.  /a».ao. 

'T'HE   prisoner  was  convicted  before  Bayley  J.,  and  The  prisoner 

Garrcnv  B.  at  the  last  Old  Bailey  sessions,  of  lit-  fof^ed  £•  „ 

name  of  J*  Cm 
tering  a  forged  power  of  attorney   for  selling  stock,  to  a  power  of 

attorney  for 
selling  stocks  which  was  standing  in  the  joint  names  of  the  prisoner  and  J.  C.  i  Ths 
forgery  having  been  discovered,  the  stock  was  not  sold :  Held,  that  /.  C.  was  a  com* 
petent  witness  to  prove  the  forgery. 

(a)  Richardson  J.  was  absent  during  this  term,  being  confined  to 
his  house  by  ill  health. 

Vol.  I.  K  which  •      ' 
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which  was  standing  in  the  joint  names  of  the  prisoner 
and  John  Cox  $  the  power  imported  to  be  executed  by 
the  prisoner  and  Jefyi  Qpx%  and,  the  attestation  imported 
that  it  was  executed,  in  the  presence  of  the  subscribing 
witnesses,  by  the  prisoner  and  John  Cox*  The  sub- 
scribing witnesses  proved  that  it  was  not  executed  by 
Cox  in  their  presence,  that  Cox's  signature  was  not 
upon  the  power  when  they  attested  it,  and  that  they 
believed  the  words  in  tk<j  Ajttf»ta*i<w  "  $ f d  Jofa  Co*" 
were  added  after  they  attested.  The  bank  ledger  was 
produced,  according  to  which,  the  stock  was  still  stand- 
ing in  the  prisoner's  and  Cox's  names ;  and  the  party 
to  whom  the  power  was  granted,  proved,  that  when  he 
applied  to  sell  under  the  power,  he  was  not  permitted* 
Cox  was  then  called  as  a  witness  to  prove  the  forgery 
and  other  petals ;  he  was  objected  to*  but  Bayley  J. 
and  Garrow  B.  thought  him  competent,  and  he  was 
examined :  he  produced  the  probate  of  a,  wijl  of  James 
Fitchew,  by  which  he  gave  some  money  to  the  prisoner 
and  Edward  Naish,  in  trust  for  Elizabeth  Fitchew,  for 
life,  remainder  to  Stephen  and  John  Cox :  he  proved  tfyat 
Naish  refused  to  act,  that  the 'trust  money  was  invested , 
in  the  joint  namep  of  the  prisoner  and  himself,  that  he 
never  gave  any  power  to  sell,  that  the  signature  ill  his 
name  was  a  forgery,  and  that  as  soon  as  he  knew  of  it, 
viz.  in  three  days  after  the  date,  he  wrote,  and  sent  the 
following  letter  to  the  accountant  general  of  the  bank : 

"  Wrington,  20th  September,  1822. 
"Sir, 

"  Having  received  information  that  the  bank  is  in 
possession  of  &  power  of  attorney,  purporting  to  be  ex- 
ecuted by  Mr.  Joh*  Wait  and  myself,  for  the  sale  of 
stock  in  the  3  per  cent,  consols,  standing  in  our  names; 
if  such  be  the  fact  I  beg  distinctly  to  a*y»  I  have  not 
executed  any  such  power,  nor  was  1  privy  to  its  ex- 
ecution ; 
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coition.     I  should  have  sent  to  yon  express,  but  I       tWfl, 
understand  the  bank  have  refused  to  proceed  in  thfc    i!JljS£ 
business  without  healing  from  me;  and  therefore  the         $. 
present  mode  wilbbe  sufficient  to  apprise  you  that  I  have      'Wftit. 
not  executed  the  power  in  question. 
« 1  am,  Sir, 

«  Your  hnmbife  servant* 

•tfito.  (tot? 
(Directed) 
The  Aooountant  General* 

Bank  of  England, 
London* 

This  letter  was  produced  by  the  cauntel  ft*  the  bank, 
and  had  upon  it  the  country  and  Vm&on  past-mark*; 
no  express  evidence  was  given  of  its  teaching  the  Ac* 
countant  General,  or  any  officer  of  the  bank.  The  pri- 
soner petitioned  the  crown  on  the  ground  that  John  Cb* 
was  improperly  received  as  a  witness. 

The  power  was^s  follows;  «  Know  all  men  by  tbete 
presents,  that  we,  John  Wait,  dt  St.  Jatneft,  Gloucester* 
ihire,  gentleman,  and  John  Cor,  of  Wringtoh,  S&toet- 
setshire,  attorney,  do  jointly,  and  each  of  us  doth 
separately  for  ourselves,  and  for  the  survivor  of  us, 
make,  constitute,  and  appoint  John  Underbill,  of  the 
stock  exchange,  gentleman,  our  true  and  lawful  attorney, 
for  us,  and  in  our  names,  and  in  our  behalf,  and  also 
for  and  in  the  name  and  on  the  behalf  of  the  survivor 
of  us,  to  sell,  assign,  and  transfer  all  or  any  part  of 
2189/.  175.  \d.9  being  all  our  interest  or  share  in  the 
capital  or  joint  stock  of  3  per  cent,  annuities,  erected  by 
an  act  of  parliament  of  the  25th  year  of  the  reign  of  his 
Majesty  King  George  the  Second,  [entitled,  an  act  for 
converting  the  several  annuities  therein  mentioned,  into 
several  joint  stocks  of  annuities  transferrible  at  the 
Bank  of  England,  to  be  charged  on  the  sinking  fund, 
Sct.y]  and  by  several  subsequent  acts;  also  fo  feedV*  the 
K  2  con- 
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consideration  money,  and  give  a  receipt  or  receipts  for 
the  same,  and  to  do  all  lawful  acts  requisite  for  effecting 
the  premises;  hereby  ratifying  and  confirming  all  that 
Wait,  our  gaiJ  attorney  shall  do  therein  by  virtue  hereof; 
and  in  case  of  the  death  of  both  or  either  of  us,  this 
letter  of  attorney,  as  to  all  matters  and  things  which, 
after  our  respective  decease,  shall  be  done  by  our  said 
attorney  by  virtue  of,  or  under  colour,  or  in  pursuance 
thereof,  shall,  so  far  as  the  Governor  and  Company  of  the 
Bank  of  England  are  interested  or  concerned,  be  as 
binding  upon  our  respective  executors  and  adminis- 
trators, as  the  same  would  have  been  upon  us,  if  living, 
unless  notice  in  writing  of  our  respective  deaths  shall 
have  been  previously  given  to  the  said  Governor  and 
Company  by  our  executors,  or  administrators,  or  by 
some  person  or  persons  interested  in  the  property  to 
which  this  letter  of  attorney  refers,  and  unless  such 
notice  be  given,  we  hereby  severally  covenant,  promise, 
and  engage,  and  bind  ourselves  and  our  respective 
executors  and  administrators,  to  and  with  the  said 
Governor  and  Company  of  the  Bank  of  England,  that 
our  respective  executors'  and  administrators  shall,  and 
and  do  allow,  ratify  and  confirm,  as  good,  valid,  and 
effectual  against  them,  and  against  our  respective  estates, 
whatsoever  shall  or  may  be  done  by  our  said  attorney 
t  after  our  respective  decease,  so  far  as  the  said  Governor, 

and  Company  of  the  Bank  of  England  shall  or  may  be 
in  any  way  or  manner  interested  therein.  In  witness 
whereof,  we  have  hereunto  set  our  hands  and  seals,  the 
twenty-second  day  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  twenty-one. 

"  Signed,  sealed,  and  delivered  in  the  presence  of  us, 
by  the  above  named  John  Wait  and  John  Cox : 

"John  WaiU    (L.  S.) 
«  John  Cox.      (L.  S.) 
"  William  Sheppard,  Stationer,  Corn  Street,  Bristol. 
"  Thomas  Davis,  Auctioneer,  Com  Street,  Bristol" 

The 
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Hie  case  was  argued  by  Campbell  for  the  prisoner,        IMS. 
and  Bosanquet  Serjt.  for  the  crown. 

Arguments  for  the  prisoner.  John  Cox  was  interested 
in  the  question,  whether  the  power  of  attorney  was 
forged  or  genuine;  and  therefore  he  ought  not  to  have 
been  admitted  to  prove  the  forgery. 

In  civil  cases,  the  rule  now  adopted  certainly  is,  that 
although  a  witness  be  interested  in  the  question,  if  he  is 
not  interested  in  the  event  of  the  action,  he  is  a  com- 
petent witness  (a);  but  it  is  equally  well  established,  that, 
upon  an  indictment  for  forgery,  if  the  witness  at  the 
time  of  his  examination  be  interested  in  setting  aside  the 
instrument,  supposing  it  genuine,  either  as  against  the 
prisoner  or  any  other,  he  is  not  competent  to  prove 
the  forgery.  (£) 

It  may  be  admitted  that  John  Cox  had  no  interest  in. 
the  event  of  this  prosecution,  but  if  at  the  moment  when 
he  was  called  into  the  witness  box,  he  had  any  interest, 
however  minute,  that  the  power  of  attorney  should 
not  be  his  deed,  he  ought  to  have  been  rejected.  In 
Rhodes'*  case(c),  upon  an  indictment  for  forging  a  power 
of  attorney  whereby  stock  was  transferred,  the  person 
whose  name  was  forged  had  not  the  remotest  interest  in 
the  event  of  the  prosecution,  but  he  was  held  to  be  an 
incompetent  witness  to  prove  the  forgery,  because  it  was 
his  interest  that  the  power  of  attorney  should  not  be 
considered  genuine.  The  same  principle,  as  applied  to 
various  other  instruments,  is  laid  down  in  Watts'*  case(rf), 
Bex  v.  Russell  (e)%  Thornton's  case  (/),  Rex  v.  Robert 
Rhodes  (g),  Bunting's  case  (A).  In  Rex  v.  Boston  (i),  Lord 
EUenboroughy  in  referring  to  the  practice  of  not  per* 

(a)  Bent  v.  Baker,  3  T.  R.  %p  (c)  1  Leacb,  Cr.Cas.  8. 4th  ed. 

(b)  East's  P.  C.    chap.  19.  (/)  2  Leach  >  Cr.  Cos.  634. 
sett.  63.     Baylej  on  Bills,  450.  (?)  1  Leacb,  Cr.Cas.24. 
4th.  ed.  (b)  %  Bast,  PI.  Cr.  996. 

(c)  %  Strange,  7*8*  (')  4  Bast,  58a. 
(a4)  3  Salk.  17a. 

K  3  mitting 
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milling  a  person  who  has  an  interest  thai  an  instrument 
should  not  be  genuine  to  prove  it  forged,  says,  "  Upon 
what  principle  that  anomalous  case  was  so  settled,  I  can- 
not pretend  to  say ;  but  having  been  so  settled,  it  may 
bf  too  much  forjudges  titling  on  trials  to  break  in  upon 
it;  the  anomaly  can  only  be  remedied  by  the  legisla- 
ture." And  in  the  recent  case,  of  the  KitigY.  Crocker  (a), 
the  twelve  judges  held  tb*t  upon  an  indictment  for  forg- 
ing a  promissory  note,  the  person  whose  name  was 
forged  as  maker  was  not  a  competent  witness*  even  to 
prove  that  be  had  not  paid  interest  on  the  w>te  in  the 
manner  represented  by  the  prisoner.  So  in  Huaier  v. 
Kifig(b\  Abbott  C.J.  says,  "  the  case  of  forgery  has 
always  been  considered  an  anomaly  in  the  law  of  evi- 
dence." 

The  point  to  be  enquired  into  therefore  is,  whether, 
when  John  Cox  was  called,  into  the  witness  box,  he  had 
any  interest  that  this  power  of  attorney*  purporting  to 
he  executed  by  him,  should  not  be  bis  deed. 

There  ipay  be  a  grave  doubt  whether  there  was  suffi- 
cient evidence  that  at  that  time  the,  power  had  not  been 
apted  upon ;  the  first  witness  examined  upon  the  trial* 
produced  a  ledger  of  the  Bank  of  England*  in  which  the 
stock  appeared  standing  in  the  names  of  John  Wait  and 
Jqhfi  Cox*  but  it  did  not  appear 'to  what  day  the  ledger 
was  made  up,  and  a  transfer  of  the  stock*  supposing  the 
power  of  attorney  to  be  genuine,  might  have  taken  place 
at  the  bank  in  the  interval  between  the  examination  of 
this  witness  and  the  swearing  olJokn  Cox. 

But  assuming  that  the  power  of  attorney  had  not 
been  acted  upon,  still  John  Cox,  when  called  into  the 
witness  box,  appears  to  have  had  an  interest  that  it 
should  be  set  aside  as  forged;  if  genuine*  it  was  then  an 
existing  valid  power  of  attorney,  under  which  the  stock 

(a)  %  M  top.  87.  (b)  4B.&A.  »o9. 

might 
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might  have  been  lawfully  transferred:  ft  may  hot  have       1WJ. 
been  revocable  by  John  Cfor,  a*  it  was  the  joint  power    ^fm£*L 
of  himself  and  another,  fend  it  ttifcy  havfe  been  coupled  %. 

with  an  interest;  but  if  revocable  in  its  nature,  it  had       WJtfr. 
not  been  revoked,  since  being  under  seal  it  could  only 
be  revoked  by  to  instrument  under  seal 

The  notice  to  the  Batik  of  Efigtaitid  is  no  revocation, 
for  that  to  not  tinder  seal,  and  it  proceeds  upon  the 
supposition  of  the  power  being  a  forgery.  Though  rio 
cue  has  been  expressly  detided  an  to  the  revocation  of 
a  power  of  attorney,  yet  trheh  such  a  power  is  by  deed, 
the  revocation  must  have  all  the  incidents  of  a  deed  (a) : 
a  submission  by  deed  to  arbitration,  it  is  clear,  can  only 
be  revoked  by  deed,  tynfert  caie(6),  Milne  v.  Ora- 
tris(c\  King  v.  Jbseph(d),  Mtrsk  V.  Bkdted{e)  \  and  Lord 
Coke  repeatedly  refers  to  the  maxim,  "  Nihil  tarn  con- 
veniens ett  n*tur*li  tequiltUi  <fkark  vrlulkqubdqUe  eb  disjotoi 
ligMMtnetpniigahmtst."  So  that  ifthis  instrument  were  a 
mere  power  of  attorney,  being  under  sea),  it  could  only 
be  revoked  by  an  instrument  under  seal :  but  it  is  more 
than  a  mere  power,  for  h  contains  &  covenant  to  the 
bank,  that,  in  case*  of  the  death  of  the  grantors  of  the 
power,  their  executors  shall  ratify  any  rict  ddne  under 
the  power,  after  the  death  of  the  grantors. 

If  the  low  touching  the  revocation  of  deeds  bfe  what 
it  here  contended  for,  the  practice  of  the  bank  touch* 
ing  revocations,  whatever  it  may  be,  cannot  alter  the 
law.  The  probability  or  improbability  of  the  bank 
afterwards  allowing  the  stock  to  be  transferred  under 
the  power,  is  of  no  consequence ;  if  it  be  genuine,  they 
would,  in  point  of  law,  be  justified  in  permitting  a  trans- 
fer under  it  at  any  time  utotil  it  is  revoked  by  deed,  and 


(a)  Sbtpp.  Touch.  S**  (d)  5  Taunt.  45s. 

\b)  8  £#.159.  (#)  sB.&A.$°i* 

(c)  7  £**,*<*. 

K4  they 
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1S23.  they  have  notice  of  its  revocation;  it  is  possible,  there- 
fore, if  the  power  was  genuine,  that,  during  die  very 
time  John  Cox  was  under  examination,  the  bank  might 
have  been  permitting  a  transfer  of  the  stock,  so  that  be- 
fore the  examination  was  ended,  and  before  the  power 
could  have  been  revoked,  the  transfer  might  have  been 
completed ;  that  moment  he  would  have  been  guilty  of  a 
breach  of  trust,  and  would  have  been  answerable  in  a 
court  of  equity  to  Mrs.  Fitc/iew  and  to  Stephen  Cox :  it 
seems  to  follow,  therefore,  that  during  the  examination 
of  the  witness  he  had  an  interest  that  the  instrument 
should  be  a  forgery. 

Supposing  that  he  had  an  opportunity  of  revoking 
the  power  after  his  examination  and  before  the  stock 
was  transferred ;  till  revoked,  it  might  at  any  time  have 
been  acted  upon ;  in  case  of  an  acquittal  it  would  have 
been  handed  back  to.  Underbill,  the  person  to  whom  it 
was  given,  and  he  no  doubt  would  have  forthwith  pro- 
ceeded with  it  to  the  Bank  of  England  and  sold  out  the 
stock;  but  the  witness  knew  that  in  case  of  a  conviction 
the  instrument  would  be  impounded  by  the  court,  and 
no  revocation  would  be  necessary ;  he  had,  therefore,  an 
interest  that  it  should  be  a  forgery  from  the  necessity  of 
executing  a  revocation  of  it,  if  it  was  genuine,  for  the 
revocation  could  not  be  executed  without  pecuniary  ex- 
pence,  and  though  the  amount  of  such  expence  is  im- 
material, the  stamp  alone  would  be  1/.  1 5s. 

Besides,  the  mere  execution  of  a  power  of  attorney  to 
sell  trust  stock,  in  breach  of  the  trust,  would  probably 
render  the  trustee  liable  to  be  removed  by  a  court  of 
equity^  and  to  the  costs  of  a  bill  to  be  filed  against  him 
for.  that  purpose;  nor  is  it  material,  that  the  loss  so  to  be 
incurred  is  only  contingent.  In  an  action  against  a 
master  for  the  misconduct  of  his  servant,  the  servant  is 
not  a  competent  witness,  because  a  verdict  against  the 
master  may  be  given  in  evidence  in  an  action  by  the 

master 
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master  against  the  servant  to  shew  what  damages  the        1898. 
master  has  sustained ;  but  whether  or  no  the  master  will 
ever  bring  such  action,  and  whether  he  will  give  the 
verdict  in  evidence,  are  both  matters  in  contingency. 

There  seems  to  be  no  doubt*  therefore,  that  it  was  for 
the  interest  of  John  Cox  that  the  power  should  be  a  for- 
gery, and  if  so,  all  the  authorities  concur  in  deciding 
that  he  was  not  a  competent  witness  to  prove  that  it  was 
not  his  deed. 

Arguments  for  the  prosecution.  The  exclusion  of 
witnesses  on  the  ground  of  interest  in  prosecutions  for 
forgery,  is  an  anomaly  which  the  courts  will  not  extend, 
and  they  will  at  least  require  that  the  interest  alleged 
should  be  a  certain,  not  a  contingent  interest 

Suppose  the  power  in  question  genuine,  Underhill 
would  be  the  agent  of  Cox,  and  accountable  to  him ;  the 
power  conveys  no  interest  to  Underbill,  and  deprives 
Cox  of  none.  Cox  could  only  be  prejudiced  by  the 
fraud  of  Underhill,  which  is  not  to  be  presumed. 

But  the  power  gives  no  legal  authority,  for  Cox's  sig- 
nature is  not  attested  by  two  witnesses,  which  is  neces- 
sary to  a  transfer,  under  various  acts  of'  parliament  re- 
lating to  the  Bank  of  England,  (a)  If  the  power  convey 
no  authority,  Cox  can  in  no  way  be  affected  by  it.  At 
all  events  the  power  is  revocable  by  Cox  at  will,  and 
therefore  he  is  not  prejudiced  by  its  existence ;  he  could 
revoke  it  as  easily  as  he  could  give  evidence  against  it; 
the  paper  requisite  for  a  revocation  is  of  no  value,  and 
if  a  deed  stamp  should  be  deemed  necessary,  the  stamp 
acts  cannot  vary  the  general  principles  of  law. 

But  this  power  is  revocable  without  deed ;  it  gives  a 
mere  naked  authority  revocable  at  will ;  such  an  autbo-  . 
rity  is  in  fact  revoked  by  any  act  inconsistent  with  the 

{a)  52G.  3.  f.24.  /.  19. 

continuance 
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continuance  of  the  will,  and  a  writing  is  not  necessary 
to  effect  the  revocation  t  so  that  the  rule  Nihil  tarn  con- 
veniens est  naturali  cbquitatl  quam  unumqwdque  dissolvi  eo 
ligamine  quo  ligatum  est>  applies  only  to  cases  where  the 
interest  given  is  not  determinable  at  will.  Thus  wills, 
though  required  by  the  statute  of  wills  to  be  in  writing, 
might  before  the  statute  of  frauds  be  revoked  orally  (a): 
so  though  by  the  12df.fi.  (J),  the  appointment  of  a 
testamentary  guardian  must  be  in  the  presence  of  two 
witnesses,  it  may  be  revoked  without  witnesses:  ex  parte 
Eatl  of  Ilchester.(c) 

Even  estates  at  will  may  be  put  an  end  to  by  any  act 
inconsistent  with  will.  If  a  man  teaseth  a  manor  at 
will  whereunto  a  common  is  appendant,  if  the  lessor  put 
his  beasts  to  use  the  common,  this  is  a  determination  of 
the  will,  (d)  And  a  lease  of  a  manor  must  have  been 
by  deed. 

As  to  arbitrations,  they  differ  from  the  question  to- 
fore  the  Court,  because  they  are  between  two  parties;  and 
some  confusion  has  arisen  from  the  following  passage  in 
Htzherherfs  Abridgment  {e) ;  «  If  the  parties  put  them- 
selves in  award  without  deed,  they  (il)  may  discharge  the 
arbitrators  without  deed,  or  enlarge  the  day  without  deed, 
by  assent  of  them,  but  if  the  submission  be  by  deed,  it 
is  otherwise,  per  Finch"  And  reference  is  made  to  the 
year  book,  Hi!.  49  Ed.  9.  9.  where  Finch  says  nothing. 
But  in  Vyniott  case(/),  though  the  revocation  was 
by  deed,  as  appears  by  the  pleadings,  Lord  Coke 
lays  no  stress  on  that  circumstance,  but  states  the 
case  as  if  it  were  a  mere  writing,  using  the  word  coun* 
termandm 

{a)  i  Roll.  Abr.  6u-  (d)  Co.  Litt.  ss* b- 

(b)  C.  24.  (')  Tit.  Arbitrament,  %%. 


(c)  7  Fes.  377.  per  Lord  Al-         (/)  8  Co  159. 
vanley  and  the  Master  of  the 
Rolls. 
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But  a  letter  of  attorney  is  clearly  revocable  by  matter  in  . 
pais  (a):  as  if  a  deed  of  feoffment  and  ibe  letter  of  attorney 
to  make  livery  be  simple,  and  after,  the  feoffor  cfmimand(b) 
the  attorney  to  make  livery  upon  a  certain  condition,  and 
he  does  so  accordingly,  semble>  that  this  is  not  a  good 
feoffment  but  a  disseisin  of  the  feoffor,  for  semble  that 
this  is  a  revocation  of  the  first  letter  of  attorney,  and 
then  this  cannot  create  a  new  power  to  make  the  feoff- 
ment without  deed. 

If  a  man  make  a  feoffment  of  land  in  two  viDs,  with 
letter  of  attorney  to  make  livery,  and  before  livery  made 
by  the  attorney,  the  feoffor  himself  makes  livery  of  the 
land  in  one  vill,  this  is  a  countermand  of  the  letter  of 
attorney,  so  that  the  attorney  cannot  make  lively  ill  the 
other  vilL  (<?) 

If  a  raao  make  a  charter  of  feoffment  of  two  acres,  of 
which  one  is  in  lease  for  years*  and  the  other  in  de- 
mesne, and  make  a  letter  of  attorney  to  make  livery, 
and  after  the  feoffer  himself  make  livery  in  die  acre  in 
demesne  in  the  name  of  the  whole,  although  the  other 
aci^  which  is  in  lease  cannot  pass  by  this,  still  the  letter 
of  attorney  is  revoked  for  this  acre,  for  it  appears  that 
so  was  the  intent  of  the  feoffor,  (d)  In  the  present  case, 
Car's  letter  from  Wringtaa  was  a  distinct  and  sufficient 
revocation  of  the  power. 

In  practice,  letters  of  attorney  are  never  revoked  by 
deed,  but  the  acting  of  the  principal  is  always  deemed 
a  sufficient  revocation ;  in  this  respect  the  custom  of  the 
bauk  has  been  invariable  ever  since  its  establishment, 
and  it  would  be  liable  to  an  action,  if  it  should  make  a 
transfer  after  notice.  But  this  power  most  be  deemed 
to  have  been  executed  with  reference  to  the  existing 

(a)  %R*M.Abr.%.  pi.  j.  boucbe,  ou  par  parol"      Aim 

(b)  The   expression   in  Bro.     Conditions*  pi.  zo6. 
Abr.  Feoffment*  pi.  47.  is  «  par         (c )  %  Roll.  Abr.  xa.  pi.  6. 

(4)  %MoU.Abr.t*.  pi.  7. 

practice, 
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practice,  and  the  argument  raised  on  the  covenant  con- 
tained on  the  power,  can  only  proceed  on  the  supposi- 
tion that  the  power  is  not  revoked.  The  covenant  can 
only  be  of  effect,  if  the  power  has  not  been  revoked. 

In  Rhodes'*  case  Heynsham  was  interested,  for  his 
stock  had  been  transferred ;  and  it  has  been  usual  for 
the  bank  since  that  time  to  replace  the  stock  and  exa- 
mine the  witness.  The  bank  are  the  persons  affected 
Ly  the  loss :  but  if  the  principle  now  contended  for  were 
toprevail,  the  bank  could  never  release  the  witness,  or 
bring  the  offender  to,  justice.  The  consequences  of 
holding  the  witness  incompetent  would  indeed  be  most 
absurd ;  he  might  be  examined,  if  the  fraud  succeeded, 
though  he  must  be  rejected,  if  it  failed,  and  the  bank 
might  be  obliged  to  make  a  transfer  on  a  suspicious  in- 
strument, if  presented  when  time  might  be  wanting  for 
the  formality  of  a  revocation  by  deed. 

The  Judges  delivered  no  opinion  publicly,  but  the 
prisoner  was  afterwards  executed. 


Jan,  44. 


Rawes  v.  Knight. 


A  writ  served 
in  November, 
called  on  De- 
fendant to  ap- 
pear, in  June  f 
an  admission 
of  debt  by- 
Defendant, 
subsequently 
to  service  of 
the  writ*  and 
request  of  time 
to  pay  such 
debt,  held  a 
waiver  of  the 
irregularity. 


J  HE  writ  in   this  case  was  served  on  the  12th  of 

November  last,  but  the  notice  at  the  foot  of  the  writ 

calling  on  the  Defendant  to  appear  on  the  1 3th  of  June, 

Pell  Serjt.  last  term,  obtained  a*  rule  nisi  to  set  aside 
the  proceedings  for  this  irregularity. 

Lens  Serjt.  now  shewed  cause  against  the  rule  by  an 
affidavit,  which  stated  that  when  the  declaration  was 
served  (on  the  20th  of  November,)  the  Defendant  ad- 
mitted the  debt,  and  crayed  time  to  pay  it. 

The 
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The  court  held  this  to  be  a  waiver  of  the  irregularity,        1823. 

Rawes 
Discharged  the  rule.  v. 

Knight. 


Steers  v.  Harrop.  Jan.  28. 

ZJ  ULLOCK  Serjt.  moved  that  an  agreement  entered  The  circum- 

into,  in  the  course  of  this  cause,  by  the  parties  in  ,tance  that  *n 

agreement 
the  cause  and  a  third  person,  should  be  made  a  rule  of  contains  a 

court.     It  was  not  an  agreement  to  refer  matters   to  provision  for 
arbitration,  and  the  application  was  not  made  at  the  ^  rule  of  court, 
instance  of  either  of  the  parties  in  the  cause,  but  the  will  not  of 
agreement  contained  a  clause,  providing  that  it  should  lt**1*  authorise 
be  made  a  rule  of  court.  take  such  a  . 

But  the  Court  thought  they  could  not'  comply  with  •*«?• 
the  application,  and  Hullock. 

Took  nothing. 


Davis  v.  Norton.  Ja„m  3I. 

'T'HE  Plaintiff  having  unnecessarily  sued  out  a  scire  Where  a  fori 

facias  to  revive  a  judgment  within  a  year  after  pay-  factas  l* 9Ued 

ment  had  been  made  on  it,  and  having  proceeded  to  scire  fac&s 

judgment  on  the  scire  facias^  in  a  mode  which  it  was  on  a  judgment, 

alleged  was  irregular,  issued  a  common  Jkri  faciasy  in  mug"f  be 

which  there  was  no  mention  of  the  judgment  on  the  grounded  on 

scire/actus.  the  judgment 

r  in  the  scire 

facias*  though 

Hullock  Serjt.  obtained  a  rule  to  set  aside  the  execu-  the  *eire 
tion  for  irregularity.  sueTouT  un- 

Ta/Idu  necessarily. 
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Taddy  Serjt.  shewed  cause  against  the  rule,  and  there 
was  much  argument,  touching  the  regularity  in  the  con- 
duct of  the  scire  facias ;  the  judgment  of  the  Court, 
however,  did  not  turn  on  that,  but  on  the  form  of  the 
fieri  facias,  Toddy  contending,  that  as  the  scire  facias 
had  been  sued  out  unnecessarily,  the  fieri  facias  was 
correct  in  referring  to  the  original  judgment,  and  not  ta 
the  judgment  on  the  scire  facias* 


The  Court  held  otherwise,  and  said,  that  as  it  was  im- 
possible to  ascertain  on  the  record,  to  which  judgment 
the  fieri  facias  referred,  the  writ  in  its  common  form 
was  clearly  irregular,  and  the  rule  must  be  made 

Absolute, 


Feb.  u 


Wellard  v.  Moss. 


In  January*     rFHIS  was  an  action  of  debt,  brought  to  recover  the 

X^mS^  *um  of  3f58/'  Gs*  Qd+  **  money  Paid» ,aid  ^  and 
on  board  a       expended  for  the  Defendant's  use,  and  for  money  had 

tingle  king's     anj  receiYed  by  the  Defendant  to  the  use  of  the  Plain- 

•hip  on  a 

foreign  nation,  t^E     The  Defendant  pleaded,  first,  nil  debet,  on  which 

was  appointed  issue  was  joined.  Secondly,  a  set  off,  to  which  Plaintiff 
bo^wamof*1  ^P'kd  *e  *tatute  °f  limitations,  ori  which  issue  was 
that  ship,  and  joined.     Thirdly,  the  statute  of  limitations,  on  which 

coniaued  «o     jssue  waf  wjin^     At  the  trial  of  the  cause  at  the  sit- 
on  the  25th 
October*  i&ijt  ^"g8  a&er  'Mt  Hilary  term  at  Westminster,  before  Dab- 

when  the         jas  c.  J.  a  verdict  was  found  for  the  Defendant,  subject 

Haintufa*-  J 

signed  to  the 

Defendant  prfze-money,  which  the  Plaintiff*  was  entitled  to  receive  when  due.  The 
warrant  of  the  navy-board,  confirming  Plaintiff  as  boatswain,  was  not  signed  till  the 
a6th  October,  1815  :  Held,  that  Plaintiff  was  not  within  the  operation  of  the  acts 
which  render  void  assignments  of  prize-money  by  petty  officers  and  seamen. 

An  acknottlegement  of  the  correctness  of  an  account  do*  not  nquite  *  recast 
stamp, 

to 
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to  the  opinkta  of  the  Court  of  Common  Plea*  op  the      |St3. 
following  case. 

The  Plaintiff's  case  consisted  of  an  admission  by  the 
Defendant,  that  he  had  received  top  the  Plaintiff,  or  on 
his  account*  the  several  sums  of  163/,  I8*.r  of  l?&.  17*» 
&£,  and  of  80/.  1 1*„  for  the  whole  amount  of  which, 
this  action*  was  brought* 

In  answer  to  which  case,  as  to  the  said  sum  of  163/, 
185.,  evidence  was  offered  and  received,  that  on  the  10th 
of  October,  1 81 S,  an  account  was  submitted  to  the  Plain* 
tif£  containing  a  statement  of  sums  advanced  to,  and 
of  disbursements  made  for  the  Plaintiff  by  the  Defen- 
dant, in  the  whole  amounting  to  the  sum  of  160*%  at 
the  foot  of  which  said  account,  were  the  following 
words.  "  I  acknowledge  the  above  account  being  cor- 
rect, and  am  fully  satisfied  therewith."  The  Plaintiff 
signed  the  said  account,  but  the  account  was  not 
stamped  with  a  receipt  or  any  other  stamp.  The  said 
sum  of  163/.  18s.  had  been  received  by  the  Defendant 
by  virtue  of  a  power  of  attorney  from  the  Plaintiff  to 
the  Defendant,  eazpowering  the  latter  to  receive  the 
Plaintiff's  wages  as  they  became  due  to  him,  as  acting 
boatswain  of  his  Majesty's  ship  Bucephalus. 

The  Defendant  further  gave  in  evidence  to  meet  this 
demand  of  168/.  18s.  a  debt  of  ll  and  upwards  from 
Plaintiff  to  Defendant,  not  inoluded  in  the  above  ac- 
count, for  money  lent  and  advanced,  and  for  goods  sold 
and  delivered* 

Subsequent  tp  this  acknowledgment,  that  is  to  say, 
on  the  1 5th  of  October f  18 IS,  an  ro&nture  or  deed 
of  assignment  of  the  prize  money  to  which  the  Plain- 
tiff was  entitled  for  his  services  on  board  the  said 
ship,  for  the  captures  of  the  island  of  Java,  Batavia* 
and  the  Palambang,  was  executed  by  the  Plaintiff  to 
the  Defendant,  for  and  in  consideration  of  the  sum  of 
100/.  At  the  time  of  signing  the  said  deed  of  assignment, 

the 
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1923.       the  Plaintiff  was  acting  boatswain  of  the  said  ship,*  (but 
without  an  admiralty  warrant,)  and  was  then  on  board 
the  said  ship.    The  Plaintiff  was  proved  to  have  been 
boatswain's  mate  on  board  the  said  ship  from  the  17th 
of  March,  1809,  to  the  18th  of  January,  1811,  wheh 
he  was  appointed  acting  boatswain  of  the  said  ship, 
then  a  single  ship  on  a  foreign  station,  and  so  remained 
on  board  as  acting  boatswain,  until  and  at  the  time  of 
the  execution  of  the  said  deed,  but  the  warrant  of  the 
navy  board  confirming  him,  the  Plaintiff  boatswain  of 
the  Bucephalus,  was  not  signed  until  the  26th  of  Go*  - 
tober,  1813.     It  was  also  proved,  that  a  boatswain  so  * 
appointed,  is  treated  as  such,  as  to  pay  and  rank,  berom  . 
the  date  of  the  warrant 

Tbt  Defendant  received  two  payments  of  prize  money, 
undei&and  by  virtue  of  the  said  deed,  to  which  thei 
Plain  ST  had  become  entitled  as  acting  boatswain  of1 
the  sail  ship,  the  first  payment  being  123/.  17s.  6tL,  and 
the  second  SO/.  1 1*.,  making  the  sum  of  204/.  8s.  6<£ 

The  Vjuestions  for  the  opinion  of  the  Court  were* 
whether  the  said  deed  of  assignment  was  void  in  law, 
or  if  not  wholly  void,  whether  the  same  was  available 
to  protect  the  Defendant  in  the  receipt  of  any  sum  of 
money  beyond  the  sum  of  100/.,  being  the  consideration 
money  therein   mentioned,  and  whether  the  said  ac- 
knowledgment ought   to  have  been  received  in  evi- 
dence :  and  the  verdict  was  to  be  entered  for  the  Plain** 
tiff,  or  was  to  stand  for  the  Defendant,  as  the  Court 
should  be  of  opinion,   that  the  Plaintiff  was  or  was 
not  entitled  to  any  thing ;  and  if  the  Court  should  be 
of  opinion  the  Plaintiff  was  entitled  to  recover  any  thing, 
the  verdict  was  to  stand  for  such  sum  as  the  Court  should 
direct. 

Vaughan  Serjt.,  for  the  Plaintiff.     1st.  The  acknow- 
ledgment by  the  Plaintiff  is  an  acquittance,  and  ought 

to 
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to  have  a  receipt  stamp.  In  Jacob  v.  Lindsay  (a),  a 
similar  written  acknowledgment  was  held  inadmissible  for 
want  of  a  stamp,  though  the  witness  was  allowed  to  see 
it  to  refresh  his  memory  as  to  an  oral  acknowledgment. 
But,  2dly,  the  assignment  of  prize  money  by  the 
Plaintiff  is  not  available,  at  any  rate  for  more  than  the 
price  paid  for  it.  By  the  45  G.  3.  c.  72.  s.  92.  petty 
officers  and  seamen  are  deprived  of  the  power  of  as- 
signing their  prize  money,  and  a  boatswain  must  be 
deemed  a  petty  officer  within  the  spirit  of  that  act. 
But  the  Plaintiff  was  not  even  a  boatswain,  for  though 
he  performed  the  duties  of  such  an  officer,  yet  he  was 
not  legally  appointed  till  the  date  of  the  admiralty  war- 
rant, 26th  October,  1813.  The  admiralty  alone  could 
legally  appoint  him ;  and  till  so  appointed,  he  was  not 
entitled  to  share  prize  money  as  boatswain,  Donelly  v. 
Popkam.  (b) 


1823. 


Pett  Serjt.,  for  the  Defendant,  was  relieved  by  the 
Court  from  arguing  the  1st  point.  'On  the  second  his 
argument  was  as  follows.  If  the  Defendant  was  a  boat- 
swain, he  was  not  a  petty  officer,  for  a  boatswain  de- 
rives his  authority  from  a  warrant,  which  distinguishes 
him  from  a  petty  officer,  and  he  is  classed  by  49  G.  3. 
c.  108.  s.  6.,  and  by  55  G,  3.  c.  60.  &  S3,  among  those 
who  are  not  to  be  deemed  petty  officers.  But  the  De- 
fendant not  only  acted  as  boatswain,  but  was  legally 
appointed  as  such  before  he  received  the  confirmation 
of  the  admiralty  warrant ;  for  the  49  G.  3.  c.  108.  s. 16. 
recognizes  the  power  of  commanders  on  foreign  star 
tions,  to  promote  and  appoint  boatswains,  and  the 
Plaintiff  being  abroad  in  a  single  ship,  her  captain 
.  must,  from  the  necessity  of  the  case,  be  deemed  a  com- 
mander for  this  purpose;  the  subsequent  ratification  by 


(a)  x2fa/f,  460. 
Vol.  I. 


(b)  i  Taunt,  x. 


the 
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1 823.  the  admiralty  is  a  proof  that  the  appointment  was  valid, 
and  this  distinguishes  the  case  from  Donelly  v.  Popham, 
where  the  admiral  had  no  authority  to  appoint  a  cap- 
tain. Pill  v.  Taylor  (a)  is  in  point,  the  principle  laid 
down  there  being,  that  where  a  party  is  legally  ap- 
pointed to  an  office  and  acts  in  it,  he  is  entitled  to  all 
the  advantages  attached  to  the  office. 

At  all  events,  the  present  objection  cannot  be  made 
by  the  Plaintiff,  who  claims  in  the  character  of  boat- 
swain, and  who  made  the  transfer  in  that  character, 

Vaughan  in  reply.  The  Plaintiff  was  only  promoted 
by  his  commander,  and  not  appointed  boatswain  till 
he  received  the  admiralty  warrant.  Pill  v.  Taylor  was 
a  case  of  a  custom-house  appointment,  which  is  different 
from  an  appointment  by  the  admiralty. 

Dallas  C.J.  The  question  to  be  determined  is, 
whether  the  Plaintiff  was,  at  the  time  of  the  assignment, 
any  thing  more  than  an  acting  boatswain;  far  It  is  ad* 
mitted  he  was  acting ;  but  it  is  urged  that  be  was  not 
really  a  boatswain  till  he  was  appointed  by  the  admi* 
ralty  warrant.  Whether  he  was  so  or  not  depends 
upon  the  circumstances  of  the  case,  as  they  are  affected 
by  the  provisions  of  the  various  acts  of  parliament  re* 
lating  to  the  subject*  It  being  clear,  then,  that  the 
Plaintiff  was  acting  as  boatswain ;  was  he  legally  ap- 
pointed to  the  rank  of  boatswain  by  a  commander 
entitled  to  appoint  him?  As  to  this,  the  appointment^ 
it  must  be  observed,  took  place  while  the  plaintiff  was 
on  a  foreign  station,  where  the  Lords  of  the  Admiralty 
could  not  have  made  the  appointment  in  the  flttt 
instance.  They,  therefore,  not  being  able  in  such  cases 
to  make  the  appointment  when  it  is  required  by  the 

(a)  ii£ajt,4l4< 

service, 
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service,  the  lair  has  provided  a  remedy  for  the  incon-  182S, 
Tenience  which  might  be  occasioned  by  the  want  of  an 
appointment.  By  the  45)  G.3.  c.  108.  s.  16.  it  is  en- 
acted, "  That  when  any  petty  officer  or  seaman  shall 
be  promoted  by  any  commander-in-chief  while  a  ship  or 
vessel  is  abroad,  the  captain  or  commanding  officer  of 
the  ship  shall  make  out  a  ticket  for  the  wages  or.  pay  of 
such  petty  officer  or  seaman,  certifying  that  he  has  been 
actually  promoted."  Here,  therefore,  it  appears  that 
the  commander-in-chief  on  a  foreign  station  has  a  dis-i 
tioct  power  to  appoint  — a  power  applicable  in  the 
present  instance;  for,  if  the  appointment  was  duly 
made,  it  is  admitted  the  Plaintiff  was  a  boatswain ;  and 
the  only  question  then  remaining  is,  whether  the 
confirmation  of  the  Admiralty  is  necessary  to  ratify 
such  an  appointment  as  this.  Now  the  case  does 
not  state  by  whom  the  appointment  was  made;  it  states 
only  that  the  Plaintiff  was  appointed,  but  we  must  pre- 
sume that  he  was  legally  appointed,  because  nothing 
appears  to  the  contrary ;  and  though  it  has  been  urged, 
that  unless  the  appointment  had  been  legal,  it  would  not 
have  been  confirmed  by  the  Admiralty,  I  do  not  re- 
quire to  look  at  die  appointment  by  the  Admiralty, 
(which,  indeed,  has  never  been  before  us,)  because,  if 
the  commander  on  a  foreign  station  has  the  power  to 
make  the  appointment,  the  subsequent  appointment 
operates  nothing.  But  the  case  of  Dondly  v.  Popham 
is  distinguished  from  the  present,  by  the  circumstance 
that  the  commander-in-chief  there  had  not  power  to 
make  a  valid  appointment;  here  he  had;  and  as  nothing 
appears  to  the  contrary,  I  assume  that  the  appointment 
was  well  made.  Considering,  therefore,  all  the  circum- 
Aanoes  of  this  case,  and  the  provisions  of  the  act  of 
parliament  as  to  appointments  made  on  foreign  stations, 
I  think  the  Plaintiff  wa*  legally  a  boatswain  «t  the  time 

U  he 
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1823.       he  made  the  assignment,  and,  therefore,  legally  entitled 
*r**  to  assign. 

v. 

Mm  Park  J.    On  the  question  touching  the  stamp,  Jacgb 

v.  Lindsay  is  an  authority  in  point,  and  the  circum- 
stances of  that  case  were  stronger  than  the  present  as 
far  as  regards  the  necessity  for  a  receipt  stamp;  the 
word  used  in  that  case  being  received  ;  here  the  word  .is 
acknowledged.  To  hold  that  a  receipt  stamp  is  nec*9- 
sary  on  such  occasions  would  lead  to  the  greatest  inopn* 
veifience.  The  other  is  a  more  important  objection; 
but  it  appears  clearly  on  the  case  that  the  Plaintiff  was, 
at  the  time  of  the  assignment,  above  the  rank  of  petty 
officer,  and  therefore  not  affected  by  the  acts  which 
prohibit  petty  officers  and  seamen  from  making  an 
assignment  of  their  prize-money.  In  the  case  of 
Do/nelly  v.  Pqpham  the  commander  had  not  authority  to 
make  an  appointment,  whereas  in  the  present  instance 
he  had.  As  the  case  states  the  Plaintiff  to  have  been 
appointed,  we  must  presume  he  was  duly  appointed  under 
the  statute,  which  expressly  refers  to  the  circumstance*  of 
vacancies  occurring  on  a  foreign  station,  and  the  neces* 
sity  of  an  immediate  power  of  appointment,  to  fill  up 
such  vacancies ;  and  even  if  a  commander-in-chief  is 
the  only  person  who  has  power  to  appoint  in  such  cases, 
we  are  bound  to  presume  in  this  instance  that  the  appoint- 
ment was  duly  made,  nothing  appearing  to  the  contrary. 
If,  indeed,  we  had  nothing  but  the  warrant  of  the  Ad- 
miralty before  us,  we  are  not  bound  to  consider  it  re- 
trospective ;  but  where  a  previous  appointment  is  stated, 
we  may  presume  that  the  Admiralty  would  not  have 
confirmed  such  an  appointment,  unless  it  .had  been 
regular  in  the  first  instance.  The  confirmation  of  the 
Admiralty  is  a  .ratification  of  what  was  done.  Pill  v. 
Taylor  is  an  important  case  on  this  subject ;  it  goes  the 
length  of  deciding,  that  though  the  original  captain  of 

the 
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ike  vessel  had  been  reappointed,  and  that,  with  a  re-     ^  1828. 
trospective  effect,  yet  as  he  had  not  been  actively  con- 
cerned in  a  capture  made  during  his  suspension,  the 
acting  commander  was  entitled   to   the   commander's 
share  of  prize-money. 

'  Burhough  J.  There  is  nothing  in  the  first  objec- 
tion; and  as  to  the  second,  the  answer  is  clear:  the 
Plaintiff  had  filled  the  station  of  boatswain's  mate, 
from  which  he  was  promoted  to  the  rank  of  boatswain : 
a  boatswain  is  a  very  necessary  and  efficient  officer  in  a 
ship,  and  his  duties  are  altogether  different  from  those 
of  a  boatswain's  mate.  By  the  statute,  he  may,  on 
foreign  stations,  be  appointed  by  the  commander-in- 
chief,  and  for  this  purpose,  where  the  party  i*  serving 
in  a  ship  which  sails  singly,  the  captain  of  such  ship  is 
commander-in-chief.  Are  we  to  presume  he  was  not 
duly  appointed  when  the  case  states  that  he  was  ap- 
pointed, and  shews  that  the  Admiralty  afterwards  con- 
firmed the  appointment  ?  This  would  not  have  been 
done  unless  the  first  appointment  had  been  made  in 
conformity  with  the  acts  of  parliament.  The  Plaintiff, 
therefore,  was  legally  acting  as  boatswain,  and  entitled 
to  make  the  assignment  in  question. 

Judgment  for  Defendant* 


L3 
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1823. 


Fib.s. 


Practice.    En- 
titling affida- 
vits in  action 
on  bail-bond. 


Ham,  Assignee  of  the  Sheriff,  v.  Philcox  and 
Another. 

'T'HIS  was  an  action  upon  a  bailbond  which  had  been 
regularly  assigned  by  the  sheriff,  and  upon  a 
motion  made  by  Hullock  Serjt.  respecting  some  of  the 
proceedings!  a  question  arose,  whether  the  affidavits  in 
support  pf  the  motion  ought  to  be  entitled  in  the 
original  action,  or  in  the  action  on  the  bail-bond,  when 
the  court  held  that  they  should  be  entitled,  as  above,  in 
the  action  on  the  bail-bond. 


Feb.  4. 


The  Court 
will  not  pro- 
ceed summa- 
rily against 
an  attorney  on 
an  affidavit 
charging  him 
with  an  indict- 
able offence. 


In  the  Matter  of  Knight  and  Hall. 

T  N  the  last  term,  the  court  on  a  statement  by  affidavit, 
granted  a  rule,  calling  on  Mr.  Knight,  an  attorney  of 
this  court,  to  shew  cause  why  he  should  not  pay  over 
certain  monies  to  Hall. 

Pell  Serjt.  now  shewed  cause  against  the  rule,  when 
it  appearing  that  the  affidavit  on  which  the  rule  had 
been  granted,  contained  a  charge  of  conspiracy  against 
Knight,  the  court  said,  if  that  part  of  the  affidavit  had 
been  read  last  term,  they  would  not  have  granted  the 
rule,  but  would  have  left  Hall  to  prosecute  an  indict- 
ment; and  die  charges  contained  in  HaWs  affidavit 
being  fully  and  satisfactorily  answered,  the  Court,  after 
reprehending  Hall's  conduct, 

Discharged  the  rule  with  costs. 
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1823. 

Longridge  and  Others  v.  Brewer*  j%*\  4. 

rpHIS  was  aii  action  brought  by  three  Plaintift,  la  an  action 
Elizabeth  Longridge,  Benjamin  Burnett,  and  Michael  rf  contract, 
Armstrong  Hodgson,  en  a  special  agreement.    At  the  trial  one  of  three 
before  Dallas  C.J.  London  sittings,  after  last  7WmVy  terra,  joint  Plaintiffs 

it  appeared  and  was  objected,  that  the  surnameof  Hodgson  WM1on,tte"J 
-rt  .,,.,.,       ,     ,  .  on  the  record, 

hod  been  omitted  by  mistake  in  the  declaration,  issue,  but  the  De- 
and  nisi  prius  repord,  but  it  was  correctly  inserted  in  faou*.  had 
the  writ  of  capias  ad  respondendum,  and  the  Defendant  Jj  *  and*paid" 
who  pleaded  a  tender,  paid  money  into  court  generally  money  into 

on  the  record.      The  Defendant  called  witnesses  to  *°nrt  generally 

on  the  declar- 
establish  the  tender,  but  failed,  when  the  jury  found  a*  ation:  at  the 

verdict  for  the  Plaintiff,  damages  1&,  to  be  increased  to  trial  he  **- 

23/.  95.  5a\,  if  the  Court  should  be  of  opinion  that  the  ^d  ^^ 

omission  on  the  record  was  not  fatal.  proof  of  a  ten- 

der,  when,  after 

the  objection  of 

Vaughan  Serjt,  on  a  former  day  obtained  a  rule  nisi  the  omission  of 

to  increase  the  damages  accordingly;  and  with  respect  ^c  "rn*m!°J 
to  the  omission  of  Hodgson's  name,  contended  that  such  |>een  U]ten> 
omission  could  only  be  taken  advantage  of  by  plea  in  the  jury  found 
abatement :  that  at  all  events  the  objection  was  waived  f^^^f 
by  the  Defendant's  paying  money  into  court,  and  offering  damages  u.  to 
evidence  of  a  tender:  that  these  circumstances,  and  the  **  **<?****& to 
insertion  of  Hodgson's  name  in  the  writ^  clearly  proved  £ourt  should 
that   the    Defendant    could    not    have    been    misled,  not  think  the 
.   Vaughan  cited  Dickinson  v.  Bowes  (a),  Mayor  of  Staf-  °J^*n™Qn 
ford  v.  Bolton  (b),   Bonghton  v.  Frere  (c)  to  shew  that  a  motion  to 
such  an  error  could  not  be  in  this  stage  of  proceeding  a  5ncreaw  tne 
fatal  objection.  SaRISt 

Court  declined 
(a)  16  fast,  no.       (*)  x  Bos.  fcf  Put.  40.       (c)  3  Campb.  ao.     t0  mterfcre* 

L  4  Hullock 
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1823.  Htdlock  SerjL  now  shewed  cause  against  the  rule. 

The  Plaintiffs  ought  to  have  been  nonsuited.     The  evi- 
dence adduced  with   respect  to  the  tender,  and  the 
Brewer,      money  paid  into  court,  did  not  apply  to  the  cause  on 
the  record*  namely,  in  which  Elizabeth  Longridge,  Ben- 
jamin Barnetty  and  Michael  Armstrong  were  Plaintiffs- 
and  Brewer  Defendant,  but  to  a  cause  in  which  Eliz- 
abeth Longridge,  Benjamin  Bamett9  and  Michael  Arm- 
strong Hodgson  were  Plaintiffs,  and  Breaxr  Defendant, 
and  a  tender  to  the  one  set  of  Plaintiffs  would  not  estab- 
lish a  tender  to  the  other.    The  writ  also  applied  to  this 
latter  cause,  and  the  judge  had  no  authority  to  try  any 
cause  but  the  cause  on  record.     The  omission  o(  Hodg- 
son's name  amounts  to  the  same  thing  as  the  omission 
of  the  name";bf  one  of  several  joint  Plaintiffs,  which  has 
always  been' held  ah  unanswerable  ground  of  nonsuit. 
The  court  will  not,  for  the  sake  of  justice,  encourage  this 
slovenliness,  and  assist  to  the  utmost  the  party  who  has 
been  guilty  of  it     In  Dickinson  v.  Bowes,  the  party  ap- 
peared by  the  name  under  which  he  was  sued,  and  a  dis- 
tinct acknowledgment  was  proved.  But  that  and  the  other 
cases  cited,  are  cases  of  misnomer,  and  not  of  the  entire 
omission  of  a  name.    The  Plaintiff  may,  if  he  pleases, 
bring  a  new  action. 

Vattghan  Serjt,   in  support  of  his  rule,  urged  vul 
addition  to  the  topics  he  had  employed  before,  the  in-; 
justice  that  would  be  done  if  Plaintiffs  were  defeated  on 
a  mere  clerical  mistake,  after  his  demand  had  to  a  cer- 
tain  extent  been  admitted  by  the  Defendant. 

The  Court,  however,  thought  they  were  hot  autho- 
rized to  interfere,  and  Dallas  C  J.  who  presided  at  the 
trial,  observing  that  it  was  very  doubtful,  whether  on* 
the  merits  of  the  case  the  Plaintiff  wps  entitled  to  more 
than  the  jury  had  given  him, 

Tfcc  ruk  w«  ^iicbyiysed. 
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Richardson  v.  Fisher.  Feb.  $. 

/L    NEW  trial   had   been    moved    for    in   this  case,  On  affidavit 
partly  on  the  ground,  that  the  verdict  was  contrary  *?**  *  nuttm 
to  evidence9  but  chiefly  on  an  affidavit  from  a  material  thatTe  had 
witness,  that  he  had  made  a  serious  mistake  in  giving  his  made  a  mis- 
testimony,  take  in  giving 
4                                                                                         hit  testimony, 

the  Court 

Vaughan  Serjt  shewed  cause  against  the  rule.  granted  a  new 

trial* 

Per  Curiam.  If  there  were  nothing  else  in  this  case, 
there  must  be  a  new  trial,  on  the  important  affidavit, 
that  the  witness  has  made  a  mistake. 

Rule  absolute. 


Thompson  and  Another,  Assignees  of  Chapman,      Feb.  $. 
a  Bankrupt,  v.  Beatson  and  Others. 

f^HAPMAN,   the  bankrupt,   was   master   and    part  Defendant*, 

owner  of  a  ship  which  arrived  in  the    port  of  wl»  hadai*" 
.  on  C§  ship, 

London,   in  the  month  of  September,    1820,   and  the  received  from 

C,  then  lying 
in  prison,  the  balance  due  to  them  on  account  of  disbursements  made  on  the  ship, 
and  they  then  delivered  up  the  ship's  papers  to  C  C.  having  become  a  bankrupt 
a  fortnight  after  this  payment,  (the  imprisonment  he  was  then  undergoing  being  the 
act  of  banfcreptcyt)  his  assignees  sued  Defendants  for  the  balance  so  received  by  them. 
A  verdict  having  been  found  for  the  Defendants,  with  leave  for  the  Plaintiffs  to  move 
to  set  it  aside,  and  enter  up  a  verdict  for  the  said  balance, 

The  Court  discharged  a  rule  nisi  to  that  effect,  which  had  been  moved  for  on  the 
ground  that  the  Defendants  not  having  stipulated  for  the  payment  of  their  balance 
as  a  condition  for  the  surrender  of  their  lien,  the  payment  ought  to  be  considered  as 
voluntary. 

bank- 
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182a. 


JHQMPSON 

Beatson, 


bankrupt  having  addressed  himself  to  the  house  of  the 
Defendants,  who  were  ship-brokers  and  agents  in 
London,  the  Defendants  received,  the  ship  and  cargo 
under  their  care ;  they  made  the  usual  entries  at  the 
custom-house,  and  sundry  disbursements  on  Chapman's 
account,  to  the  amount  of  about  736/.  The  Defendants 
possessed  themselves  of  all  the  written  documents  be- 
longing both  to  ship  and  cargo;  they  sold  a  part  of  the 
cargo  with  the  privity  of  the  bankrupt,  the  proceeds  of 
which  reduced  the  Defendants'  'demand  against  the 
bankrupt  to  the  sum  of  1752.  6s* 

Chapman  visa  a  trader,  and  committed  an  act  of 
bankruptcy,  by  being  arrested  for  a  debt  on  the  1 6th 
October,  1820,  and  lying  in  prison  till  after  the  19th 
December.  On  the  19th  December  a  commission  of 
bankrupt  issued  against  him,  on  which  he  was  declared 
a  bankrupt,  and  the  Plaintiffs  were  chosen  assignees. 
On  the  2d  December,  the  Defendants  stated  their  ac- 
count with  the  bankrupt  in  the  King's  Bench  prison, 
and  the  balance  then  appearing  due  from  the  bankrupt 
to  the  Defendants  was  a  sum  of  175/.  6$.  On  the 
same  2d  December,  the  bankrupt  pud  to  the  Defendants 
the  said  sum  of  175/.  6&  Orf.,  for  which  the  Defendants 
gave  their  receipt,  and  they  at  the  same  time  gave  up 
to  the  bankrupt  all  the  documents  belonging  to  the  ship 
and  cargo,  and  the  bankrupt  resumed  his  possession  of 
ship  and  cargo. 

At  the  trial  before  Dallas  C.  J.  London  sittings,  before 
Michelmas  term  last,  the  jury  found  a  verdict  for  the 
Defendants,  but  die  Plaintiffs  had  leave  to  move  to  set 
this  verdict  aside,  and  in  lieu  thereof  to  enter  a  verdict 
fen:  the  Plaintiffs  for  175/.  6s.  Qd.,  if  the  court  should 
think  the  payment  by  the  bankrupt  improperly  made. 


Lens  Serjt  having  accordingly  obtained  a  rule  nisi 
to  that  effect,  the  Court  stopped  Vaughan  Seijt.,  who 

14  was 
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was  to  have  shewn  canst,  and  tailed  on  Lens  to  support 
his  rule,  when  he  argued  that  the  Defendant*  having  a 
lien  on  the  ship  and  papers,  might  hare  made  the 
payment  of  the  balance  due,  a  condition  for  the  sur- 
render of  them ;  but  as  they  had  made  no  such  stipu- 
lation, the  payment  by  the  bankrupt  must  be  esteemed  a 
mere  voluntary  payment,  and  not  within  the  exception 
of  the  statute  for  payments  in  the  ordinary  course  of 
trade,  or  on  bills  of  exchange;  nor  was  the  money  re- 
ceived in  ignorance  of  the  bankrupt's  situation. 

But  the  Court  thought  that  the  Defendants  having  a 
clear  lien  on  the  ship  and  papers,  they  would  not  have 
been  given  up  without  the  payment  of  the  balance  due ; 
that  the  assignees  standing  in  the  bankrupt's  place, 
could  not,  after  obtaining  the  ship,  and  the  papers, 
without  which  the  ship  was  not  saleable,  turn  round  and 
divest  the  Defendants  of  the  money  which  they  might 
have  secured  to  themselves,  by  retaining  the  ship  in 
their  possession. 

Rule  discharged. 


1*7 


182$. 


Rennie  v.  Robinson. 


Fcb.5. 


rrHIS  was  an  action  for  use  and  occupation  of  apart-  A.  hired 

ments  in  Mary-le-bone,  brought  under  the  following  ^tmtn^  »y 

circumstances :  the  house  which  contained  the  apartments  b.  afterwards 

had  been  devised  to  a  Mrs.  Williams,  and  by  a  settlement let  **"  «tjr« 

made  after  her  marriage,  in  pursuance  of  marriage  arti-  showed  A. 

cles,  was  vested  in  trustees  for  her  separate  use,  and  the  in  an  action 

power  of  leasing  was  in  the  trustees.     But  the  settle-  0^."^tion  for 

the  hire  of  the 
apartment* :  Held,  that  A.  could  not  impeach  C's  title. 

ment 
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ment  was  not  registered.  The  husband  of  Mrs.  Wil- 
liams let  the  apartments  to  the  Defendant  as  a  yearly 
tenant,  under  an  agreement  from  Williams  and  his  wife, 
but  signed  only  by  Williams,  and  afterwards  made  a 
lease  of  the  house  to  the  Plaintiff,  in  which  Mrs. 
Williams  did  not  join,  and  to  which  she  refused  to  assent. 
The  lease  by  WUKams  to  the  Plaintiff,  recited  Mrs. 
WiWamis  marriage  settlement.  Williams  gave  the  De- 
fendant notice  of  the  transfer,  and  the  Plaintiff  demanded 
the  rent  for  the  apartments ;  notwithstanding  which,  the 
Defendant  paid  it  tq  Mrs.  Williams,  and  never  attorned 
to  the  Plaintiff. 

At  the  trial  before  Dallas  C.  J.  Middlesex  sittings 
after  last  Trinity  term,  Williams  was  called  by  the  De- 
fendant to  shew  that  the  house  belonged  to  Mrs.  WH- 
Hams,  and  hie  evidence  was  objected  to,  on  the  ground 
that  he  could  not  impeach  his  own  lease  to  the  Plaintiff: 
Mrs.  Williams,  however,  was  admitted,  and  the  marriage 
settlement  was  proved.  To  the  objection  that  it  was  not 
registered,  (the  house  standing  in  Middlesex),  it  was 
answered,  that  the  settlement  being  recited  in  the  lease 
to  the  Plaintiff,  he  could  not  plead  want  of  notice, 
which  was  all  the  registry  acts  proposed  to  supply. 
The  Plaintiff  was  nonsuited,  with  leave  to  move  to  set  the 
nonsuit  aside,  and  enter  a  verdict  for  17L,  the  sum  due 
for  the  occupation  of  the  house,  should  the  Court  be  of 
opinion  that  the  Defendant  could  not  impeach  his  thle. 


Today  Serjt  having  accordingly  obtained  a  rule  nisi 
to  that  effect,  citing  Arnold  v.  Revoult  (a),  to  shew  the 
validity  of  the  conveyance  by  Williams  without  his  wife's 
joining  in  the  conveyance, 

(«)  x  Afcf  £.  443- 


Pell 
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Pell  Serjt.  now  shewed  cause  against  the  rule,  and  1818. 
contended,  that  though  a  lessee  could  not  in  any  case 
dispute  the  title  of  his  immediate  lessor,  nor  the  title  of 
the  lessor's  assignee,  in  an  action  of  replevin,  yet  that 
in  AH  action  of  contract  like  the  present,  he  might  dispute 
the  title  of  any  person  but  his  immediate  lessor.  If 
there  was  no  contract,  actual  or  implied  between  the 
Plaintiff  and  Defendant,  this  action  would  not  lie.  Had 
the  Plaintiff,  indeed,  been  assignee  of  Williams,  he 
might  have  sued  the  Defendant  in  covenant,  supposing 
a  covenant  to  have  existed*  But  the  Plaintiff  was 
merely  a  lessee  under  Williams,  and  if  the  legal  estate 
in  the  house  in  question  was  in  trustees,  WiUiams  could 
not  convey  to  the  Plaintiff,  so  that  in  no  way  could  a 
contract  exist  between  him  and  the  Defendant 

Dallas  C.  J.  The  Defendant  has  used  and  occupied 
the  premises  under  a  lease  from  Williams,  and  so  has  re- 
cognized  Williams's  title:  WiUiams  then  conveys  toBemie, 
and  the  Defendant  has  notice  of  this  conveyance.  Bennie 
only  stands  in  the  shoes  of  Williams,  but  the  Defendant 
continues  to  occupy  under  him,  and  as  'the  Defendant 
was  not  competent  to  impeach  the  title  of  Williams, 
neither  is  he  competent  to  impeach  that  of  Bennie. 

Park  J.  concurred. 

*  Burrough  J.  The  reversion  which  was  in  WiUiams 
is  in  Bennie,  and  the  Defendant  cannot  controvert  his 
title. 

Rule  absolute. 
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Feb.s.  Fisher  and  Another,  Assignees  of  Chesmer, 
a  Bankrupt9  v.  Mellek,  who  ha?  survived 
Henning. 

A.  had,  for      TPHE  Plaintiffs  sought  by  this  action  to  recover  50QL 

s*,CKied  wUch  the  Defendaiit  hfld  received  for  Chesmer  upon 
a  cargo  of  fish  the  sale  of  a  cargo  of  fishy  and  which*  as  the  Plaintiffs 
to  A,  who       Slegedj  Defendant  bad  improperly  paid  ovte  to  die 

^VaS  111  COrTCS— 

pondence  and  house  of  M'lttfosh  and  Wartnaby,  contrary  to  Chesmer9* 
connected  with  directions. 

c^Gha?       At  the  ^^  ***»  ^k**  c-  J-  £on&fl  9ittiQ89 

advanced  mo-   before  Michaelmas  term  last,  the  state  of  the  case  ap- 

neyto-rf,on    peared  to  be  as  follows. 

an  cngagffnfif 

from  -A  that        Chamer,  who  resided  in  London,  was  in  1814  the 

the  proceeds  owner  of  a  cargo  of  fish,  shipped  at  Newjfimndiand  in 
tfto'shodd  •  vessel  called  the  Martha;  the  Defendant  Jfi»e^  car- 
be  remitted  by  ried  on  business  in  partnership  with  Homing,  at  .Bib 

*' t0  *\       Janeiro.    Mesftw.  M'bitosh  and  WartnaJbg>  who  carried 

through  the  .         .  .         "^ 

hatui,  of  G,in  on  business  in  London,  and  were  in  correspondence  and 

order  that  they  connected  with  the  Defendant,  recommended  him  to 

ttitute  a°se?°"  Chesmer  as  a  proper  person  to  dispose  of  any  cargoes 

curity  for  the  which  Chesmer  might  send  to  Bio  Janeiro,  and  Messrs. 

m°^d  bvC.  M'Intosh  and  Wartnaly  being  for  premiums  of  insurance 

A  then  wrote  and  otherwise  considerably  in  advance  to  Chesmer  upon 

to  B.f  telling  certain  cargoes  of  wine,  in  two  ships,  called  the:  Venus 

cargo  of  fish  an(J  the  Stoers,  it  was  agreed,  that  those  cargoes  should 

was  not  re- 
sponsible for  any  advances  made  by  C,    Notwithstanding  this  B*  after  the  receipt 
of  A!%  letter,  remitted  the  proceeds  to  C*  who  retained  them  to  cover  his  advance. 
A.  having  become  bankrupt,  and  his  assignees  having  sued  B.  for  these  proceeds : 

Held,  that  a  jury  was  warranted  in  considering  Ah  engagement  as  an  appropri- 
ation of  the  cargo  of  fish,  which  he  could  not  rescind*  and  not  a  mere  order  for 
payment  of  money,  which  could  be  revoked  by  a  subsequent  countermand  before 
payment. 

be 
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be  consigned  to  the  Defendant  at  Rio  Janeiro,  and  that       1823. 
he  should  remit  the  proceeds  to  Chesmer,  through  the     *  JL^r  * 
house  of  Mcintosh  and  Wartnaby,  by  way  of  security  ^ 

for  the  sums  advanced  by  them.  Mima. 

Things  were  in  this  state,  when  in  October,  1814,  Ches~ 
mer  applied  to  M'Intosh  and  Wartnaby  to  advance  500L 
more  for  Thomas  Morris,  who  had  before  that  time 
been  in  partnership  with  Chesmer,  and  was  then  engaged 
in  business  with  his  brother  William  Morris.  71  Morris 
and  Wartnaby,  who  were  called  as  witnesses,  stated, 
that  M'Intdsh  and  Wartnaby  being  already  much  in 
advance  to  Chesmer,  were  reluctant  to  give  him  further 
credit,  till  Chesmer  promised  that  the  proceeds  of  the 
cargo  offish,  as  well  as  of  the  other  cargoes,  sfiould  also 
be  remitted  by  the  Defendant  through  the  hands  of 
M'Intosh  and  Wartnaby,  to  be  by  them  applied  in  re* 
duction  of  the  advance  of  500L ;  upon  which  M'Jniosh 
and  Wartnaby,  on  the  20th  of  October,  1814,  advanced 
the  500*.  to  T.  Morris,  which  they  would  not  other- 
wise have  done,  and  the  amount  was  afterwards,  on  the 
14th  of  March  and  10th  of  May,  1815,  remitted  to 
them  by  the  Defendant  Miller  out  of  the  proceeds  of 
the  cargo  offish. 

The  Plaintiff  also  claimed  SSL  16s.  beyond  this  500/. 

Sundry  letters  were  then  given  in  evidence.  In  one 
of  July  28th,  1814,  addressed  by  Chesmer  to  M'Intosk 
and  Wartnaby,  Chesmer  said,  *  As  I  have  always  con- 
sidered any  business  I  may  do  with  Messrs.  Miller 
-and  Henning,  under  your  guarantee,  and  have  been 
encouraged  therein  by  the  respectability  of  your  firm, 
I  cannot  have  the  least  objection  to  direct  those  friends 
to  remit  us,  on  or  through  you,  for  my  consignment 
per  Venus  and  Marthcu  The  Venus  will  load  about 
280  pipes  of  wine  and  brandy;  you  will  do  me  the  femur 
of  informing  me  what  advances  you  will  mate  on  thfe 
cargo,  on  handing  over  the  bilk  of  lading  at  a  pro  raid 

per 
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1818.       per  pipe.     The  Martha  is  loading  at  Txewfemdland'h 

p"  cargo  of  about  2500  quintals  of  fish  in  casks,  to  thg 

«.  address  of  Messrs.  Miller  and  Herming.    I  expect  to 

Miller.      receive  the  bills  of  lading  in  September ;  as  the  lattet 

come  forward,  and  insurance  is  effected  by  you,  your 

acceptances,  as  for  the  Venus?*  cargo  on  account,  and 

on  transferring  to  you  the  bill  of  lading,  will  be  a  great 

accommodation  to  me;  I  request,  therefore,  you  will' 

inform  me  whether  you  can  comply  with  my  request* 

In  a  letter,  dated  the  21st  October ',  1814,  and  ad- 
dressed by  Chesmer  to  Miller  and  Henning,  Chesmer 
said,  "  Our  friends,  Messrs.  M'Intosh  and  Wartnaby, 
having  agreed  to  advance  Messrs.  W*  and  T.  Morris 
for  our  account  500/.,  on  the  security  of  our  cargoes 
per  the  Venus  and  Sisters,  consigned  to  you,"  "  We 
hereby  direct  and  empower  you  to  pay  them  that  sum." 
"  The  management  of  the  sales  will  remain  with  you 
until  Messrs.  M'Intosh  and  Wartnalnfa  demand  is  paid 
from  the  cargoes  of  the  Venus  and  Sisters"  "  The 
security  given  the  latter  does  not  apply  to  the  Martha's 
cargo  offish,  which  please  to  observe." 

Signed,  «  Chesmer  and,  Co/*  # 

In  a  letter  of  the  1st  of  January,  1815,  marked  pri- 
vate, and  addressed  by  Chesmer  to  Miller,  Chesmef,  after 
announcing  the  dissolution  of  his  partnership  witft 
T.  Morris,  said,  "  Mr.  Morris  had  no  sort  of  interest  in 
the  cargoes  of  the  Venus  and  Martha,  of  which  'the 
returns  are  legally  and  incontestably  mine,  to  support 
my  engagements  and  advances  for  the  liquidation; 
amongst  the  latter  are  claims  of  Messrs.  Mcintosh  anil 
Wartnaby,  for  their  advances  on  the  Sisteri  account,  for 
premiums  of  insurances  as  brokers,  and  for  500/.,  which 
I  consented  to  give  Messrs.  W.  and  T.  Morris  by  kti  as- 
signment on  you  from  the  pet  proceeds  of  the  Martha 

and 
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and  Venwlt  cargoes,  consigned  to  you;  I  am  tare  you  1323. 
will  excuse  my  frankness  when  I  tell  you,  that,  having 
of  myself  directed  yon  from  Spain  and  Newfoundland, 
the  cargoes  of  the  Venus  and  Martha,  without  Messrs. 
M'Intosh  and  Co.  or  Mr.  Morris  having  advanced  one 
fraction  on  account  of  these  cargoes,  I  could  not  avoid 
feeling  uneasiness  when  I  understood  that  your  London 
friends  declined  any  support  to  your  house,  and  grounded 
their  refusal  on  unliquidated  sales  by  your  concern." 

A  letter  was  also  proved,  bearing  date  the  9th  of 
March,  1815,  addressed  by  Miller  at  Bio  Janeiro,  to 
Chemer,  by  which  Miller  acknowledged  the  receipt  of 
Chesmer9*  fetter  of  the  21st  of  October,  1814,  (saying, 
"  We  take  uotice  of  your  order  of  the  21st  ot-Octoher") 
and  also  thanked  Chesmer  for  his  private  letter  of  Ja- 
nuary 1st,  1815. 

The  jury  found  a  verdict  for  the  Plaintiff,  damages 
only  SSL  \6s. 

i  Pell  Serjt,  for  the  Plaintiff,  in  the  last  term  moved 
for  a  rule  nisi  to  set  aside  this  verdict,  and  to  have  a 
new  trial.  He  contended,  that  Miller  and  Henning 
were  Chesmer9 %  agents;  that  it  was  an  incontestable 
principle,  that  where  a  party  ordered  his  agent  to  pay 
money,  and  afterwards,  before  the  money  was  paid  or 
pasted  in  account,  countermanded  such  order,  the  agent 
paying  after  such  countermand,  must  be  deemed  to 
hare  made  the  payment  wrongfully  and  without  au- 
thority* He  then  urged,  that  it  was  by  no  means  clear 
in  the  present  case,  that  Miller  had  ever  received  any 
order  to  pay  the  500/.  in  question  to  Mcintosh  and 
Wartnaby  out  of  the  proceeds,  of  Chesmer3*  cargo  of 
fish.  But  even  if  they  had,  Chesmer**  letter  of  the  2 1st 
of  .October,  .1814,  was  a  clear  countermand  of  any  such 
order,  and  Miller**  letter  of  the  8th  of  March,  1815, 
acknowledging  the  receipt  of  Chesmer9*  letters  of  the 
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}$25.      2Ut  of  October,  1814,  and  1st  of  January,  1815,  and 
%p"'  saying  that  he  took  notice  of  the  order  of  21st  October^ 

?•*.         shewed  that  he  himself  considered  the  countermand  to ' 
Miuait'  -    be  complete,  notwithstanding  any  ambiguity  occasioned 
by  the  letter  of  the  1st  of  January,  18 1 5. 
The  Court  having  granted  a  rule  nisi, 

Vaughan  and  Htdlock  Serjts.  now  shewed  cause  against 
the  rule,  and  took  a  distinction  between  a  mere  order 
to  pay,  and  an  actual  appropriation  of  8  fund  lor  pay- 
ment. As  to  a  mere  order  to  pay,  they  admitted  the 
principle  laid  down  by  PeU;  but  they  contended,  that' 
such  principle  did  not  apply  to  the  case  of  an  appro-' 
priation,  which  they  insisted  a  party  could  not  rescind ' 
after  he  had  once  completed  it  They  then  argued, 
that  the  testimony  of  Morris  and  Wartnaby  established 
a  complete  appropriation  by  Chesmer  of  the  cargo  offish, 
for  the  purpose  of  securing  the  advance  of  5001. ;  that 
Chesmer'a  letter  of  the  21st  of  October,  1814,  written 
immediately  after  this  appropriation,  was  little  else  than 
a  direct  fraud,  but  whether  so  or  not,  it  could  not  re- 
scind a  previous  appropriation  of  the  proceeds  of  the 
cargo.     They  cited  Firbank  v.  Bell,  (a) 

PeU,  in  support  of  his  rule,  contended  that  there  had 
been  no  appropriation,  and  that,  therefore,  the  verdict; 
was  contrary  to  evidence. 

•  Dallas  C.  J.  If  what  the  witnesses  said  be  true, 
the  letter  of  the  21st  of  October  was  written  in  violation 
of  the  agreement  under  which  Ckemer  had  obtained  the' 
money.  But  the  letter  of  the  1st  of  January,  1815,  is 
a  direct  admission  of  that  agreement;  the  jury  had  the 
letters  mdL  the  accounts  before  them,  and  not  one  of 

diem 
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them  had  any  doubt  that  the  cargo  of  fish  had  been 
appropriated  to  the  payment  of  the  advance  of  5001. 
I  told  the  jury  there  was  no  doubt  as  to  the  law;  that  as 
a  general  principle,  it  was  quite  clear  that  an  agent  who 
receives  orders  to  pay,  is  not  justified  in  doing  so,  if 
before  payment  he  receives  counter  orders.  But  I 
directed  them  to  consider  the  correspondence  and  the 
testimony  of  the  witnesses,  and  to  determine  whether  or 
no  an  appropriation  had  been  made.  They  were  sa- 
tified  that  such  was  the  case,  and  I  see  no  reason  for 
disturbing  the  verdict. 
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Park  J.  If  Morris  and  Wartnaby  are  believed,  there 
was  an  appropriation  of  the  cargo  of  fish,  which  Ches- 
mer  had  no  power  to  rescind.  A  party  who  obtains 
money  on  an  agreement,  cannot  be  allowed  thus  to 
deprive  the  lender  of  the  security  which  was  stipulated 
for  and  granted,  and  this  does  not  at  all  affect  the  power 
of  a  principal  to  countermand  an  order  given  to  an 
agent  to  pay  money* 

Burrough  J.  After  the  testimony  of  Morris  and 
Wartnaby,  it  cannot  be  doubted  that  M'Intosh  and  Co. 
advanced  their  money  upon  the  assurance,  that  they 
should  have  the  security  of  the  cargo  of  fish ;  if  so,  that 
security  could  not  be  retracted.  The  verdict  is  clearly 
right,  and  the  present  rule  must  be 

Discharged. 
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Feb.  6.  IBBOTSON  V.  TlNDAL. 


Where  the        a  WRIT  of  capias  ad  respondendum,  returnablein  three 

already  in  cm-         weeks  of  the  Holy  Trinity,  was  issued  in  June  last 

tody  when       to  the  sheriff  of  Worcestershire,  against  the  Defendant, 

fl^jLroed    then  a  prisoner  in  the  gaol  of  the  county  of  Worcester, 

against  him,     under  an  extent  in  aid;  whereupon  the  sheriff  lodged 

and  afterwards  w|^  fae  gaoler  a  warrant  on  the  writ  ot  capias,  and  in- 

escapedt  the 

Court  refined   formed  the  Plaintiff's  attorney  he  had  done  so.  .  On  the 

to  set  aside  an  28th  of  June  the  sheriff  being  ruled  to  return  the  writ  of 

against  the       &*pi<**9  made  a  return  on  the  writ  in  the. words  follow- 

shcriff  for  not   ing,  "  I  have  taken  the  within  named  Defendant,  whpse 

bringing  in  the  y^fa  remains  in  the  prison  of  our  lord  the  king,  under 
body,  and  to  "  _    ,,      .  .  .    r  .  ,     ,  _ °_     _,    . 

drive  the         my  custody,    wluch  return  with  the  writ  was  duly  filed* 

Plaintiff  to  his  In  July,  a  writ  of  habeas  corpus  issued  out  of  the  Court 
thTsheriff^  °^  Exc^equer>  directing  the  sheriff  to  have  the  body  of 
which  was  the  Defendant  before  a  judge  at  chambers,  for  the  pur- 
moved  for  on  pQgg  Q{  ghewing  cause  why  he  should  not  be  discharged 
that  the  sheriff,  on  the  extent  in  aid:  the  gaoler,  or  some  person  de- 
having  taken  puted  by  him,  accompanied  the  Defendant  for  this  pur- 
ought  not^o*  P0^  to  ^on^orh  where  he. escaped  without  the  know- 
be  responsible   ledge,  consent,  or  participation  of  the  .sheriff  or  under- 

summarily  by  sheri$  as  it  was  averred  in  the  under-sheriff's  affidavit; 
attachment.  •'•?'' 

In  the  same  but  there  was  no  affidavit  from  the  gaoler.  The  Plain- 
caw  the  sheriff,  tiff  then  ruled  the  sheriff  to  bring  in  the  body.  And  in 
ed^to  d»  Uni"  -Mktoitof.  term,  Vaughan  Serjt.  obtained  a  rule  nisi, 
capias:  «i     calling  on  the  Plaintiff  to  shew  cause  why  the  sheriff 

Defend^  *"  sh°uld  DOt  **  at  liheTt^  to  <Uliend  his  retlim  °n  the  writ 

whose  body      of  capias,  by  striking  out  the  return  on  the  writ,  and 

remains  in  the 

prison  off  dec*; 

the  Court  refused  to  allow  him  to  amend  the  return  by  striking  it  out  and  making 

another  according  to  the  fact. 

returning 
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retaining  according  to  the  fact,  "that  on  the  receipt  1623. 
of  the  writ  by  the  sheriff,  the  Defendant  was  in  custody 
at  the  suit  of  other  persons,  and  from  thence,  until  and 
at  the  return  of  the  writ,  at  the  suit  of  other  persons 
and  the  Plaintiff:"  but  the  Court,  upon  cause  shewn, 
thinking  the  first  return  substantially  correct,  and  that 
the  amendment  was  only  prayed  with  a  view  to  ex- 
onerate the  sheriff  discharged  the  rule.  The  Plaintiff 
hating  then  sued  out  an  attachment  against  the  sheriff 
for  not  bringing  in  the  body, 

Vaughan  Serjt.  obtained  a  rule  nisi  to  set  aside  this 
'attachment,  on  the  ground  that  the  sheriff  was  innocent 
of  this  escape,  and  that  at  all  events  he  ought  not  to  be 
responsible,  because  the  Defendant  being  in  custody 
when  the  Plaintiff's  capias  issued,  the  sheriff  could  take 
no  bail-bond  for  his  security;  but  if  the  attachment  were 
set  aside,  the  Plaintiff  might  bring  his  action  against 
the  sheriff  for  the  escape,  in  which  case  the  amount  of 
the  damages  might  be  enquired  into,  and  the  sheriff  be 
thereby  enabled  to  have  his  remedy  over  against  the 
gaoler  in  case  a  verdict  should  be  obtained  against  him. 

Pell  Serjt,  having  shewn  cause, 

The  Court,  after  observing  on  the  circumstance  that 
tRe  gaoler  made  no  affidavit,  and  the  duty  of  the  sheriff 
to  bring  in  the  body  when  called  on  to  do  so,  thought 
that  Ho  grounds  had  been  shewn  for  thus  interposing  in 
his  favour,  and 

Discharged  the  rule. 
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Feb.  7.  Turner  v.  Meymott. 

A  tenant  hav-  ^RESPASS  for  breaking  and  entering  Plaintiff1* 
dcL^up  pot  house.  At  the  trial  before  the  Lord  Chief  Baron, 
session  when  Giiil/brd  Summer  assizes,  1822,  it  appeared  that  the 
«Pi^aft«  Plaintiff  had  been  tenant  of  the  house  to  the  Defendant, 
a  regular  no-  from  week  to  week ;  that  he  had  received  a  regular  no- 
tice to  quit,      t-ice  to  quu  but  omitted  to  deliver  up  possession,  where> 

the  landlord,  7     ^  -.     ,  .  1.,  .      t 

in  his  absence,  upon,  the  Defendant,  at  a  tune  when  nobody  was  in  the 

broke  open  the  house,  broke  open  the  door  with  a  crow-bar,  and  other 

sume^posses.  ^orcibl€  applications,  and  resumed  possession*    Some 

sion;  though  little  forniture  was  still  in  the  house.    The  Chief  Baron 

some  articles  having  said  that  the  law  would  not  allow  the  Defendant 

of  furniture 

remained.        thus  forcibly  to  reinstate  himself,  the  jury  found  a  ver* 

The  tenant   diet  for  the  Plaintiff,  whereupon, 
having  obtain- 
ed a  verdict 

ngainst  the  Toddy  Serjt.  obtained  a  rule  nisi  for  a  new  trial,  and 

landlord  in 
trespass  for 
this  entry,  the       &&  SeijU  now  shewed  cause  against  the  rule.    The 

Court  granted    question  is,  whether  when  a  tenant  refoses  to  deliver  pos- 

MaWftat      se8S^on  after  a  regular  notice  to  quit,  the  landlord  may 

the  landlord      make  a  forcibly  re-entry :  but  it  cannot  be  permitted  he 

might  so  enter  should  take  the  law  into  his  own  hands,  and  do  that  by 

violence  which  is  usually  accomplished  by  an  action  of 

ejectment.    It  is  contrary  to  the  first  principles  of  law, 

that  he  should  become  judge  in  his  own  cause,  and  sub* 

stitute  bis  own  strength  for  the  ordinary  civil  process. 

If  there  had  been  resistance,  and  death  had  ensued,  the 

crime  of  murder  would  have  been  committed;  and  it 

makes  no  difference  that  nobody  was  in  the  house,  for 

the  Defendant  could  not  ascertain  that  till  he  entered, 

and  the  Plaintiff  might  have  come  up  while  the  violence 

10  was 
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was  in  progress.  Some  furniture  being  in  the  house,  1 823. 
this  was  not  a  case  of  vacant  possession.  The  statute 
of  1 1  G.  2.,  which  gives  the  landlord  double  value  where 
the  tenant. holds  over,  shews  what  is  the  appropriate  JHexmotx. 
remedy  in  such  cases;  but  that  statute  would  be  useless, 
if  the  landlord  might  thus  take  the  law  into  his  own 
bands.  It  might  be  urged*  that  if  the  landlord  had 
proceeded  irregularly  he  would  be  liable  in  an  indictment 
for  a  forcible  entry,  but  his  subsequent  liability  would 
apt  justify  the  previous  wrong.  In  Taunton  v.  Cottar  [a\ 
Ah*  entry  made  by  the  landlord's  putting  his  cattle  on 
the  ground,  was  entirely  peaceable,  and  to  that  there 
could  be  no  objection;  so  that  Lord  Kemjoris  observ- 
ation, "  that  if  he  dispossessed  the  tenant  with  a  strong 
hand,  be  would  be  liable  for  a  forcible  enti*y,  but  there 
could  be  no  doubt  of  his  right  to  enter  on  the  land  at 
the  expiration  of  the  term,"  was  uncalled  for  by  the 
4toe  before  him,  and  leads  to  the  absurdity  that,  in  cer- 
tain cases,  a  landlord. may  enter,  and  yet  he  shall  be 
punished  for  the  entry.  Pell  also  referred  to  Davie*  v» 
Caanap.  \b) 


Dallas  C.  J.  The  high  respect  which  I  entertain  for 
my  Lord  Chief  Baron,  has  alone  made  me  hesitate  a 
jingle  moment,  and  even  now,  perhaps,  as  the  cause  is 
to  go  down  to  be  tried  again,  I  ought  not  to  express  an 
opinion.  The  question  is,  whether  a  landlord  has  a 
right  to  enter  in  the  manner  the  Defendant  did  under 
the  circumstances  of  this  case,  in  which  the  tenant  held 
over  after  his  right  to  possession  had  ceased,  and  the 
landlord's  right  to  enter  had  accrued.  It  must  be  ad- 
mitted he  had  a  right  to  take  possession  in  some  way ; 
the  case  of  Taunton  v.  Cottar  is  in  point,  to  shew  that 
he  might  enter  peaceably,  and  that  no  ejectment  was 
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necp^. ,  If  WJb**  used*****  that  vtdii  oflhafcfcof 
ifc^  but  Mvffmwe  app*  the  pahli*  for  w«eh,  tfvbe 
fas  dcme  wrong,  he  may  be  indicted*    •  *  • -*  ai* 

,.'•    -  •*..♦■•»    --w 

,  Park  J*  I  am  of  the  same  opinion.  The  deolto* 
ation  states  that  the  Defendant  broke  and  entered  4ho 
house  of  die  Plaintift  bat  the  feet  was  not  soj  the 
Plaintiff  had  gone  out,  and  the  house  was  not  his,  but 
hjs  landlord's,  who  had  a  right  to  break  Us  own  doors 
as  no  person  was  within,  there  could  be  no  danger  td 
apy  man's  life.  Lord  Kem/on  says,  in  TawUoity.  Costar, 
"  it  is  clear  the  landlord  could  have  justified  in  a  plea 
of  liberum  tenementmu  There  can  be  no  doubt  of  his 
right  to  enter  upon  the  land  at  the  expiration  of  the 
term ;"  and  that  decision/  in  my  judgment,  goes  the 
whole  length  of  the  present 

Burrough  J.  I  was  once  concerned  at  die  Cock- 
pit in  a  case  similar  to  the  present,  where  I  used  the 
same  arguments  as  hare  now  been  urged  by  my  Brother 
Pelly  but  Lord  Kenyan  and  Lord  ALvanley  who  were 
there,  entertained  no  doubt,  and  said  the  landlord  might 
enter*  The  rule  for  a  new  tiial  in  this  case  mart  be 
made 

.  Absolute* 


Fd.  7.  In  the  Matter  of  Page*  "', 

■         .  •  *  \»'»j 

The  Court  re/  JDAGE  had  been  admitted  an  attorney  of  this  court 

amattonw'off         ^^  G^deraNe  opposition  before  a  judge*  at 

the  rolla  oa      chambers,  who  thought  the  opposition  malicious. 

the  ground  . 

that  he  had 

not  served  a  regular  clerkship,   and  had  misconducted    hisMeif  pravioaaiy  to 

HuUock 
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fiWtodrSeijt^  epos*  affidavit,  alleging  thai  Page  had       1829. 
never  served  a  regular  clerkship*  and  charging  other  J^ig"^. 
matters  against  him,  now  moved  for  a  rale  calling  on      of  Pag*. 
hira  to  shew  cause  why  he  should  not  be  struck  off  the 
roaW;:  but  the  affidavit  did  not  suggest  any  misconduct 
subsequent  to  Ins  admission.    HuBock,  however,  con- 
tended that  the*  Court  were1  competent  to  review  the 
€ifCQmstances  under  which  the  admission  Vas  obtained ; 
but  he  adduced  no  instance  of  a  similar  application,  and 

.  The  Cowtf  intimating,  that  to  support  the  motion,  is 
case  should  have  been  made  out  of  misconduct  subse- 
jjuent  to  jsdmission,  even  if  there  had  been  no  opposition, 

Refused  the  rule. 


TbBBUALL  V.  WKBSTBfi.  Feb?. 

JT^ENS  Seijt  had  obtained  a  rale,  calling  on  the  De-  The  Plaintiff,  ' 

fcndant  to  shew  cause  why  he  should  not  produce  ^^j£^x. 

certain  bills  of  exchange,  specified  in  the  declaration  in  change,  upon 

this  muse,  in  order  that  the  Plaintiff  might  inspect  and  J^^TJl 

take  amies  of  them.  had  come  into 

The  motion  was  made  on  an  affidavit,  that  the  bills  fa  DefenaV 

.had  come  into  die  Defendants  hands  by  fraud,  (though  J^^/J^i^ 

the  particulars  of  the  fraud  were  not  stated)  and  that  never  been 

they  had  never  been  satisfied.  s*iafied,ob. 

.  •  ,  fraiiMMi  s  rule 

On  the  part  of  the  Defendant,  an  affidavit  was  put  in  ^i  for  the 

which  directly  negatived  the  fraud,  and  asserted  that  Defendant  to 
the  bills  had  been  satisfied.    Upon  this,  £j punto* 

Plaintiff  to 
take  copies.    The  Defendant  having,  by  affidavit,  denied  the  fraud  and  nonpayment, 
She  Cqnrt  discharged  die  role. 

Bosanquct 
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ftSf  S.  Bosanqnet  BetjU  who  tfatftri  com  against  tbe  rtile, 


fltafctMPsMS 


argued  that  tbe  Court  tad  not  jitaMtcliott  to, compel, 
"^  prat  all  event*  when  thecbai^offraud  was  so  directly 
Webster,  negatived,  wonld  not  compel  tbe  Defendant  to  produce 
instruments,  the  exclusive  possession  of  which  might  be 
h»  only  defence  against  an  unjustifiable,  demand,  which 
a  knowledge  of  the  contents  of  them  might  enable*  .the 
Plaintiff  to  establish :  that  in  bill  tranaeethwi%<  the.  pee* 
session  of  tike  bill  by  the  party  chargeable,  being  con- 
sidered the  safest  means  of  preventing  any  second 
demand  upon  it»  regular  receipts  ware  seldom  or  never 
taken  upon  payments,  and  that  therefore  possession  of 
Jfce  bill  by  the  Defendant  afforded  tbe  strongest  pre- 
sumption of  its  having  been  paid ;  that  the  Plaintiff  by 
omitting  to  state  the  particulars  of  the  fraud  alleged, 
bad  prevented  the  Defendant  from  denying  it  otherwise 
than  in  a  manner  as  general  as  it  was  charged ;  and 
that  the  most  eminent  lawyers,  particularly  Lord  Eldon, 
while  he  sat  in  this  court,  esteemed  summary  interpo- 
sition, in  cases,  of  this  nature,  highly  inexpedient,  except 
where  the  grounds  for  interfering  were  made  oat  in  the 
clearest  manner.  Such  ap  application  had,  indeed, 
seldom  if  ever  been  acceded  to,  except  in  cases  where  both 
parties  had  an  interest  in  the  instrument,  or  the  instru- 
ment required  stamping;  if  tbe  bill  in  the  present  m* 
stance  had  been  paid,  the  Plaintiff  had  Ho  interest  in  it 

Lefts  and  Vaughan  Serjts,  in  support  of  the  rule, 
maintained  that  the  general  allegation  of  fraud  was  suf- 
ficient to  support  this  application,  and  that  a  disclosure  of 
the  details  of  the  fraud  would  lay  open  the  whole  of  the 
Plaintiffs  case.  They  cited  Batman  v.  Phillips,  (a)  to 
shew  the  jurisdiction  of  the.  court  Their  object  was 
not  to  deprive  the  Defendant  of  his  defence,  but  merely, 

(a)  4  Taunt.  i6l« 

by 
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by  setting  out the  biJk  correctly,  to  prevent  ifcafc  ^n      ]£§* 
feikpe  upon  any  aUqged  miiMO. 

Daixas  GJ.  I  entertain  no  doubt  as  to  the  juris* 
dktkm  of  the  Court  to  interpose  in  cases  of  this  de- 
scription; bat  how  to  dispose  of  them  most  depes4 
ob  the  discretion  of  the  judges,  and  that,  upon  the  «r- 
nwsstPiKos  of  the  case.  Difficulties  have  arisen  from 
time  to  time,  with  respect  to  the  general  question,  oo 
what  ground  the  Courts  will  order  an  inspection  of  in- 
struments to  enable  the  Plaintiff  to  proceed  in  cases 
where  he  could  not  otherwise  establish  his  claim: 
originally,  Lord  Mansfield  held  that  these  summary 
applications  might  generally  be  entertained  in  courts  of 
law,  to  save  the  expence  of  resorting,  for  the  same  pur- 
pose* to  a  court  of  equity ;  but  many  eminent  persons 
have  entertained  doubts  as  to  the  correctness  of  this 
doctrine,  and  that  brings  me  to  the  consideration  of 
the  circumstances  under  which  these  orders  have  usually 
been  made*  A  distinction  has  been  drawn  between 
\  whore  both  parties  have  an  interest  in  the  instru- 
and  where. only  one  is  so  interested*  But  in  the 
present  case*  where  the  parties  have  an  adverse  interest, 
will  the  Court  interfere?  and  will  they  interfere  as  a 
matter  of  course?  if  this  were  the  practice,  why  does 
the  party  who  makes  the  application,  go  on  to  say  that 
the  bills  were  fraudulently  obtained  ?  He  evidently  relies 
on  that  special  ground  of  application;  though  he  states  it 
generally,  and  it  is  as  generally  denied*  But  the  pecur 
liariiy  of  this  case  is,  that  the  Plaintiff  says  the  bills  were 
obtained  by  fraudulent  means  from  him :  and  if  so,  it 
k  incumbent  on  him  to  tfat*  to  the  court  the  nature  of 
the  fraud-  As  to  the  general  principle  which  regulates  < 
the  interposition  of  the  Court  in  matters  of  this  kind, 
I  wph  to  look  into  the  cases  before  I  come  to  any  de- 
termination on  the  subject ;  but  the  present  application 

appears 


shears  to  Iia?6  Weil  madeMOn  'fcjraeial  gr6und4  Which 
hAvte  been  distinctly  answered^  atid  td  those  g*6tffi<fe'I 
drfeuHl  be  disposed  to  confine  it;  however,  I  do  not 
dfcdde  now;  my  mind  is  surrounded  by  difficulties  on 
the  subject  of  these  Applications,  although  it  has  been 
ttetiat  to  comply  with  them. 

'  The  declsibn  having  been  thus  postponed,  DttllasQ.3. 
this  day  said,  "  Under- the  special  circumstances  of  thfe 
titse,  we  think  the  rate  ought  to  be  discharged."  " 

Rule  discharged  accordingly. 


F<b- ;•      West  v.  Ashdown  and  Palfbey,  Bail  of  Prick, 

3JjjjSSi  On  *** 7th  ^  1822»  ^  Haintiff  lod«ed  with  *« 

raider  on  the  sheriff  of  Worcestershire,  for  the  purpose  of  charg- 

isthofMaj,  fag  the  1^  in  th^  cause,   a  comas  ad  satisfaciendum 

but  the  Plain-  re.        ^  .                   .  •     .     *            «     <.         -«           t 

tiff  gave  him  ag&in8t  Pnce,  returnable  in  five  weeks  from  Easter  day. 

time,  and  di«-   On  the  13th  of  May,  Price  offered  to  the  Plaintiff's 

Ij^vT^S,-    agent  to  surrender  in  discharge  of  his  bail,  and  expressed 

on  an  under-     a  determination  that  they  should  not  charged,  but  an 

standing  that  arrangement  being  proposed  touching  the  sale  of  some 
the  bail  ihould     ~^T   .  •     ™  •     -w  ,  *% 

continue  liable.  *»  P™**  property,  the  Plaintiff's  agent  agreed  to  dis- 

On  the  nth  pense  with  his  surrender  for  six  weeks,  upon  an  under- 
-i^ora^ibat9  *****&*$  *****  &e  ^^  *ou'^  remain  Uable,  and  ttie  fot- 
the  Defendant  lowing  agreement  was  afterwards  entered  into,  the  bail 

had  offered  being  ignorant  that  the  Defendant  had  offered  to  sur- 
to  surrender,  *r    .  *.  .    •.«  .#  ,/. 

signed  an         render. 

agreement  to  *  On  Messrs.  J9hu*  and  '&%,  on  the  part  of  the 
continueliable;  Defendant,  undertaking  that  the  bail  should  not  bfr  ffis- 

the  principal        -■<>■■  :;u;- 

always  declar- 
ed himaelf  ready  to  turfenoer ;  but  in  Trinity  vacation  the  PhtntuT,  without  niiifft, 
inued  proceeding*  agaiett  the  ^  .  Oil  *ke  aojir  of 

October  tht  principal  obtained  hi*  certificate  under  a  conuniisionot  bankruptcy ; 
Held,  that  the  bail  were  discnarged.  J 

charged 
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eh^ged  from  their  pre****  Uabifoy,  It.OpitJBjt 
altoruqr,  °T  ageqt  for.thesajd  Plaintiff. do  umWtakt 
to  stay  all  farther  proceedings  for.  6  weeks  from  tbe 
18th  instant;  and  we,  Messrs.. 9m*  and £rffc  attoife 
nies,  or  agents  for  the  said  Defendant  and  his  bail,  do 
hereby  undertake,  that  in  consideration  of  tbe  PMntiff 
wqftffndipg  all  proceedings  gainst,  tbe  bail  of,  that  said 
I)ffqudant  as  aforesaid,  their  liability  shall,  continue; 
witness  tbe  bands  of  the  naid, George MjU.w&sIface 
and  SeOy,  this  93d  May,  1$M. 

"Gorge  &U, 
«  Brace  and&%, 
acting  as  the  attornies  on  this  occasion. 

"  We,  Samuel  Palfrey  and  John  Middleton  Ashdmm, 
the  bail  of  the  above  named  Defendant,  do  hereby  con- 
sent to  our  liability  continuing  in  manner  above  said, 
dated  this  1 1th  day  of  June,  1812. 

« In.  M.  Ashdown. 

"  SamL  Pat/reyT 

Qn  the  .4th  of  July,  a  commission  of  bankrupt  was 
isquqd  against  Price,  upon  which  he  afterward*  obtained 
fcis  certificate  tbe  29th  October,  but.  the  Plaintiff;  never 
proved  under  the  commission. 

.  The  6  weeks  mentioned  in  the  .  agreetp^nt,.  (which 
6  weeks  embraced  the  whole  of  TVsn&y.term,)  expired 
without  Prices  surrendering  in  discharge  of  his  bail, 
tlpougl)  he  was  always  ready  and  willing  to. do  qov  if 
notice  jhaxl  been  given,  of  the  Plaintiff's  intentioa  to 
proceed,  which  .notice  Price'*  attorney  was  induced  to 
expect  from  the  conduct  of  the  Plaintiff's  agent;  but  tbe 
Plaintiff,  without  further  notice  to  any  of  (hq  pptrties, 
issued,,*  xire  facias  against  tbe  bail  in  Triniiy  rwtffiB* 
returnable  in  Michaelmas  term  last,  and  the  bail  having 
niaile,  default,  JudgroeBt  was  then  signed,  and  »jfep\ 
facias  issued  against  them.  The  bail  then  obtained  .an 
order  from  Park.  J.  to  set  aside  the  proceedings  on  the 

bail- 


Wa*a 
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waft 


JgQfll  balfrb&ttd,  ob  payment  of  costa,  oh  the  ground  of  Priced 
having  become  a  bankrupt,  and  obtained  his  certificate; 
bat  no  rule  was  to'  be  drawn  up  upon  the  order,  till 
the  5th  day  of  thia  term.  K 

Vaugkan  Seijt,  on  that  day,  obtained  a  rule,  calling 
on  the  Defendanfe  to  shew  cause  why  the  order  made 
by  Mr.  Justice  Park,  should  not  be  set  aside.  He  iti- 
sated  that  the  time  given  Price  to  surrender,  was  oti 
the  express  condition  that  the  bail  should  continue 
liable,  and  that  they  had  ratified  this  by  the  engage- 
ment whfeh  they  afterwards  signed.  On  the  day  that 
agreement  wfcs  signed,  the  as*  sa.  against  Price  had  been 
returnable  8  days  in  full  term,  so  that  the  bail  were 
completely  fixed,  and  the  6  weeks  time  allowed  waa 
merely  an  indulgence  to  them,  the  better  to  enable 
them  to  produce  the  money*.  If  Price  had  died  after 
the  expiration  of  the  8  days,  the  bail  could  have  had 
no  relief.  In  Harmer  v.  Hagger,  (a)  the  principal  ob- 
tained his  certificate  before  the  ca.  sa,  was  issued,  and 
in  Matmin  v.  Partridge,' WtiHe  commission  of  bank- 
rupt Against  the  principal  was  sued  out  before  judgment 
was  obtained  against  him.  Independently  of  the  agree- 
ment signed  by  the  bail,  this  case  seemed  to  differ  from 
all  die  others,  but  at  all  events  the  agreement  was  con- 
clusive against  them.  '  / 

Pdl  Seijt  for  the  bail,  argued  that  upon  the  Plain-' 
tif*s  giving  the  Defendant  time  to  surrender,  on  the 
19th  of  May,  the  bail  were  absolutely  discharged;  the 
agreement,  therefore,  signed  by  them  on  the  2$dlbf 
May,  was  a  nullity,  for  want  .of  consideration.  *Fliey 
undertook  to  continue  to  incur  their  then  existing 
liability;  and  that  liability  amounted  to  nothing.  B£-  ; 
sides,  after  the  principal's  repeated  declarations  of  his 

(a)  iB.&A*33%.  (*)  nEashsW- 

willingness 
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triHipgnew  to  surrender,  the  proceeding  agamit  At  bail  i 
without  notice  was  *  breach  of  good  Jieith. 

Vcmgkan  and  Pmfe  Serjts.,  were  heard  In  support  of* 
the  rule 

Sed  per  Curiam.  The  bail  ceased  to  be  liable  or  the* 
ljth-of  Afcy,  when  the  Defendants  surrender  Wat  die- 
pensed  with*  and  they  could  not  beeeme  liable  aftef* 
wards  by  the  agreement  which  they  entered  into  in 
ignorance  of  the  cirenmstanbe  that  the  Defendant  had 
offered  to  surrender,  or  of  the  eflbet  of  the  PlemtaTs 
having  allowed  him  timet.  Thk  fc  like  the  ease-  of  a 
cognovit,  on  winch  time  is  given  to  the  principal; 

The  proceeding  against  the  bail  without  nottoe,  after 
the  principal  had  expressed  his  readiness  to  surrender 
at  any  time,  was  a  breach  of  good  faith  which  the  Court 
cannot  countenance;  the  rule  therefore  must  be  made  ' 

Absolute/ 


CkOOK  V.  M'Ta.VISH.  Feb.  S.~ 


A  CTION  against  an  officer  in  the  preventive  service*  An  officer  in 

for  an  alleged  unjustifiable  seizure  and  detention  of  tbe  preventive 

the  PWntar.  ship.  ~Saf 

At  the  trial  before  Bichari*  C  R,  Maidstone  summer  *$&<*  August, 

a*8k£s,1822,  the  Plaintiffs  mate  pwmsd  that  the  De*  ^^^^ 

fendunt  boarded  the  ship  on  the  23d  of  August,  1M1,  board,  bat  did 

but  aid  not  then  determine  on  detaining  her  as  a  seizure*  **  then  de- 
termine on  de- 
taining her  at 
a  teuenre ;  oa  the  45th  he  decided  oa  scaring  her,  and  detained  her  till  the  S4th  of 
September*  The  owner  paving  sued  him  fer  thia  seizure  and  detention :  Held* 
that  \ne  time  within  which  the  action  should  have  been  commenced  under  %%  G.  j. 
c.  37.  (three  months  after  the  matter  or  thing'  d<mey)  must  be  computed  from  the  13d 
qi  August. 

however, 

.tit.*  »•  . 
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)&SS*  however  he  left  3  armed  men  on  board,  and  on  (be 
25th  of  August*  came  on  board  again,  and  ordered  the 
ship  to  Dover,  where  she  was  put  uqder  quarantine. 
She  remained  under  quarantine  till  the  8th  of  September, 
but  was  not  liberated  from  detention  till  the  94th  of 
September,  1821. 

.  The  Plaintiff's  solicitor  proved  that,  notice  of  action 
was.  served  on  the  15th  of  October,  1821,  and  the  writ 
of  capias  issued  on  the  17th  of  November,  1821. 

It  was  then  objected  on  the  part  of  the  Defendant, 
that  the  writ  was  sued  out  too  late;  that  under  the 
28th,  G,  3.  c.37*  the  writ  must  be  sued  out  within 
three  months  after  the  matter  or  thing  done,  and  that 
in  this  cafe*,  the  thipg  complained  of  was  done  on  the 
23dof44ftgv#. 

w  .The  Chief  B*roa  was  of  this  opinion,  and  directed  a 
nonsuit,  reserving  it  to  the  Plaintiff  to  move  and  set  the 
nonsuit  aside. 

Toddy  Seijt.  in  the  last  term,  accordingly  moved  for 
a  rule  nisi  to  set  aside  this  .nonsuit,  and  have  anew  trial, 
on  three  grounds.  1st,  that  the  Plaintiff  having  been 
put  under  quarantine  by  the  act  of  the  Defendant,  was 
in  effect  a  prisoner,  unable  to  communicate  with  the 
shore  till  the  8th  of  September ,  and  therefore  entitled  to 
rpckw  the  3  mpnths  from  that  day. 
.  2dly,  That  he  was  entitled  to  reckon  the  three  months 
from  the  completion  of  "  the  thing  done  or  committed;99 
and  if  so,  he  had  thige  months  from  the  24th  of  Septem- 
ber, when  the  detention  was  abandoned,  or  at  all  events, 
three  months  from  the  25th  of  August,  before  which  day 
the  thing  could  not  be  said  to  be  done,  as  the  Defend- 
ant had  not  determined  upon  seisure. 
.  .  3dly.  That  by  the  construction  of  the  28  G.  3.  c.  37. 
he  was  entitled  to  three  calendar  months  within  which  to 
commence  his  action,  and  if  sp,  the  writ  was  sued  out  in 

time, 
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time,  even  reckoning  from  the  23d  of  August.     A  ride        1MB. 
nisi  having  been  granted ;  sL^S 

The  Court  this  day  stopped  Onslow  Serjt.,  who  was  to  *, 

have  shewn  cause  agninst  the  rule,  and  called  on  Taddy    liTA***; 
to  support  his  rule,  having  first  excluded  the  objection 
touching  the  quarantine ;  that  objection  not  appearing  on 
the  Chief  Baron's  report  to  have  been  made  at  the  trial. 

Taddy.  By  the  28  G.  $.  c.  37.  s.  23.,  which  applies 
to  the  case  of  the  Defendant,  the  action  must  be  com- 
menced within  three  months  next  after  the  matter  or  thing 
done.  Now  this  must  mean  the  whole  thing  done,  and 
not  a  part  only:  it  must  mean  the  completion  of  the 
thing,  and  not  the  commencement ;  otherwise  this  in- 
justice might  follow,  that  if  the  thing  done  should  con- 
tinue for  three  months,  or  more,  and  -the  greatest  amount 
of  injury  should  accrue  during  the  last  month  of  the 
three,  the  Plaintiff  would  be  deprived  or  delayed  of 
his  remedy  for  the  weightier  injury,  and  tould  recover 
damages  for  no*  more  than  two  months,  because  he 
must  give  a  month's  notice  before  commencing  his 
action.  Besides,  it  is  an  established  principle,  that  every 
continuation  of  a  trespass  or  detention  is  in  itself  a  fresh 
act,  which  the  party  aggrieved  may  take  as  the  sub- 
stantive ground  of  his  complaint.  By  the  24  6. 2. 
c.  44.  s.  8.  it  is  enacted,  that  no  action  shall  be  brought 
against  any  justice  of  the  peace  for  any  thing  done  in 
the  execution  of  his  office,  unless  commenced  within  six 
calendar  months  after  the  act  committed.  Now  the  Ex- 
pression after  the  act  committed  can  -  scarcely  be  said 
to  differ  in  meaning  from  the  expression  after  the  matter 
or  thing  done;  and  yet  in  Picker sgUl  v.  Palmer  {a\  it 
was  holden,  that  if  a  man  be  imprisoned  by  a  justice's 
warrant  on  the  1st  of  January,  and  kept  in  prison  till 

(a)  BulLN.P.%4. 
Vol.  I.  N  the 
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the  1st  of  February,  he  may  bring  his  action  within  six 
months  after  the  1st  of  February}  for  the  whole  im- 
prisonment is  one  entire  trespass. 

So  in  Massey  v.  Johnson  (a),  the  Court  held  that  the 
magistrate  was  liable  to  answer  in  an  action  for  such 
part  of  an  imprisonment  suffered  under  his  warrant  as 
was  within  six  calendar  months  before  the  action  com- 
menced against  him.  The  case  of  Godm  v.  Ferris  (b) 
is  distinguishable  from  the  present;  for  the  act  of  par* 
liament  on  which  that  decision  proceeded  enjoins  that  the 
action  shall  be  brought  within  three  months  after  the 
tame  of  action  shall  arise,  as  well  as  after  the  thing  done 
or  committed;  besides,  in  that  case,  the  detention  of  the 
thing  after  the  three  months,  and  up  to  the  time  within 
which  he  sued,  was  occasioned  by  the  act  or  omission  of 
the  Plaintiff  himself,  he  having  omitted  to  execute  a  writ 
of  delivery  which  would  have  restored  to  him  the  thing 
detained. 

But,  at  all  events,  the  Plaintiff  in  this  case  is  entitled 
to  reckon  bis  three  months  from  the  28th  of  August ;  be- 
cause, even  abandoning  the  detention,  the  act  of  seizure, 
was  not  determined  on,  or  carried  into  effect  till  that 
day. 

The  Court,  however,  relied  on  Godin  v.  Ferris;  and 
expressed  a  decided  opinion,  that  the  three  months  must 
be  computed  from  the  23d  of  August,  when  the  De- 
fendant made  a  seizure  by  stopping  the  Plaintiff's  ship 
in  her  voyage,  and  putting  three  armed  men  on  board. 

They  then  desired  that  the  question  touching  computa- 
tion by  lunar  or  calendar  months,  should  be  turned  into 
a  special,  case,  and  argued  hereafter,  suspending  judg- 
ment till  that  point  should  have  been  decided. 

(a)  it  East,  67.  (*)  4H.JBZ.14. 
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Williamson  v.  Sir  George  Goold,  Feb* lo- 


ftY  indenture  of  the  2«d  of  December,  1813,  between  An  annuity 

Henry  Michael  Goold,  of  the  first  part,  Thomas  ^ JJ^ 

Williamson  (the  Plaintiff)  of  the  second,  several  other  rents  of  an 

persons  named  in  the  schedule  of  the  indenture  of  the  *****  ™ 

third,    Edward  Howard  of  the  fourth,  and   Richard  9KJirt^  ^^ 

Cooke  of  the  fifth,  Henry  Michael  Goold,  in  consider-  unpaid,  the 

atkm  of  4130/.,  granted  to  Williamson  on  behalf  of  him-  J^^f* 

se(£  and  in  trust  for  the  persons  named  in  the  schedule,  had  negodatsd 

of  the  indenture,  an  annuity  of  590/.,  and  secured  it  on  the  annuity 

estates  in  Ireland,  which,  subject  to  prior  annuities,  were  grantor  and 

conveyed  to  Howard  in  trust,  and  Cooke  was  appointed  grantee  hiring 

receiver.     By  indenture  of  covenant  of  the  same  date,  tdvanc~  * 
J  '  sum  to  the 

Sir  Qeorge  Goold  (the  Defendant),  then  George  Goold,  grantee  in  an- 

Esq.,  entered  into  a  covenant  binding  himself  and  his  **»pation  of 
heirs  for  the  payment  of  the  said  annuity  to  the  said  rents,  and  hav- 
Thomas  Williamson,  from  and  immediately  after  default  »g  received 
should  be  made  in  payment  thereof  by  the  said  Henry  [rwtt  t^^im?" 
Michael  Goold,  his  heirs,  executors,  or  administrators,  vanes  the 
He  also  executed  a  warrant  of  attorney,  to  confess  a  co^v^aa 
judgment  as  a  farther  security  for  the  said  annuity ;  and  gjiy  received  " 
the  judgment  was  to  be  put  in  force  as  often  as  any  °n  annuity 
default  should  be  made  by  the  said    Henry  Michael  Srt?a2t 
Goold,  his  heirs,  executors   or  administrators,  in  the  an  execution 
payment  of  the  annuity.  which  (the 

The  estates  proving  insufficient  to  discharge  even  the  insufficient) 
prior  annuities,  no  part  of  this  annuity  was  paid  by  Henry  w»  afterwards 
Michael  Goold,  or  Sir  George  Goold,  after  December  1&14.  ^J^** 

name  of  the 
'  grantee,  against  one  who,  as  surety  for  the  payment  of  the  annuity*  had  given  a 
warrant  to  confess  judgment. 

N  2  In 
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1R&  In  1815  Sir  George  Goold  went  abroad,  and  continued 
out  of  England  till  November  in  the  last  year.  William- 
son and  the  other  annuitants  becoming  exceedingly  dis- 

Oofl&D,  tressed  and  urgent  for  payment,  Howard  and  his  part- 
ner, Gibbs,  out  of  their  own  funds,  advanced  thorn  various 
sums  of  money,  in  anticipation  and  on  the  security  of 
the  annuity,  and  in  reliance  on  Sir  George  Goold1  % 
guarantee.  At  the  respective  times  of  these  advances, 
Howard  and  Gibbs  deducted  and  retained  a  commission 
of  2$  per  cent,  thereon,  as  they  were  accustomed  to  do 
upon  payments  of  annuities  passing  through  their  hands. 
In  June  1817,  and  May  1818,  Henty  Michael  Goold 
was  discharged  from  prison,  under  the  insolvent  debtor's 
act,  and  the  arrears  of  this  annuity  from  December 
IS  1 4  formed  one  of  the  debts  mentioned  in  his  schedules. 
When  Sir  George  Goold  returned  to  England  in  No- 
vember last,  he  was  taken  in  execution,  under  the 
judgment  confessed  to  the  Plaintiff  Williamson,  for 
4497/.  10s.  9<L,  the  arrears  of  the  annuity  since  1814, 
besides  sheriff's  poundage,  &c  But  the  Plaintiff  had 
received  from  Howard  and  Gibbs,  since  1814,  by  way  of 
advance  as  above,  5213/.  Howard  and  Gibbs  having 
become  bankrupt,  their  assignees  gave  Sir  George  notice 
that  the  bankrupts  had  advanced  this  latter  sum  to  the 
•  Plaintiff  Williamson,  on  the  credit  or  security  of  the 
annuity,  and  therefore  required  Sir  George  not  to  pay 
any  part  of  the  3213/.  to  the  Plaintiff,  or  to  any  person 
but  the  bankrupts'  assignees. 

Lens  Serjt.,  on  a  former  day,  upon  affidavits  stating 
the  foregoing  facts,  obtained  a  rule,  calling  on  the 
Plaintiff  to  shew  cause  why  the  writ  of  execution  should 
not  be  set  aside,  on  payment  of  the  balance  due  to  the 
Plaintiff,  and  the  costs,  fees,  &c.,  incidental  to  such 
balance  only. 

Vaughan 
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Vaughan  and  Pell  Serjts.  now  shewed  cause  against 
the  rule  on  the  part  of  the  Plaintiff,  and  Taddy  and  -_^j 
Htdlock  Serjts*  on  the  part  of  the  assignees.    The  De-  ^ 

fendant  is  liable  for  any  default  made  by  his  brother  in  Ooou* 
the  payment  of  the  annuity ;  and  this  rule  cannot  be 
made  absolute  unless  it  be  shewn  that  the  sum  of  which 
the  Defendant  seeks  to  be  discharge^  has  been  paid 
either  by  himself  or  bis  brother,  or  the  estate  on  which 
the  annuity  is  secured.  But  it  is  not  pretended  that 
the  payment  has  been  made  either  by  one  or  the  other, 
or  that  Howard  and  Gibbs  ever  received  any  rent  to- 
wards such  payment.  If  neither  the  Defendant  nor  his 
brother  have  paid,  where  is  the  hardship  or  illegality 
of  his  being  now  charged  ?  He  could  only  claim  to  be 
discharged,  in  case  the  same  sum  had  been  required  of 
him  or  his  brother  a  second  time.  It  is  true,  a  sum 
has  been  advanced  by  H.  and  G.  to  the  annuitants; 
but  this  is  an  arrangement  between  those  parties,  to 
which  the  Defendant  and  his  brother  are  altogether 
strangers,  and  as  little  entitled  to  profit  by  it  as  by  any 
other  loan  which  might  be  made  by  H.  and  G.  If 
the  money  paid  by  H.  and  G.  had  been  a  payment 
on  account  of  the  Defendant  or  his  brother,  H. 
and  G.  might  sue  them  in  debt  for  money  paid  to 
their  use;  but  it  is  quite  clear  that  H.  and  G.  can 
bring  no  such  action.  In  order  to  sustain  debt,  there 
must  be  a  contract  express  or  implied  between  the 
parties.  An  express  contract  is  out  of  the  question  bere> 
for  the  money  was  advanced  by  H.  and  G.  without  the 
knowledge  or  consent  of  the  Defendant  or  his  brother ; 
and  it  is  equally  impossible  to  imply  a  contract  where 
the  money  was  advanced  without  authority,  and  the 
person  sought  to  be  charged  might,  if  he  pleased,  re- 
pudiate the  advance ;  indeed,  as  his  estate  had  -been 
made  a  security  for  the  annuity,  he  would  naturally 
expect  that  no  such  advance  could  be  called  for.     Nei* 

N  3  ther 
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4823.       ther  could  //.  and  G.,  after  receiving  from  the  an- 

^ywjli    tatiitants  a  commission  of  two  and  a  half  per  cent,  on 

^  *       the  advance,  recover  the  money  advanced  back  from 

Goold.  them  as  money  paid  without  consideration,  in  the  event 
of  the  Defendant's  brother's  estates  proving  an  inade- 
quate security,  so  that  H.  and  G.  and  their  creditors 
are  entirely  without  remedy,  unless  they  can  stand  in 
the  shoes  of  the  Plaintiff;  and  it  is  clear  that  they  are 
entitled  to  do  so.  By  the  transaction  between  himself 
and  H.  and  G.  the  Plaintiff  does  in  effect  assign  to 
H.  and  G.  the  Defendant's  debt ;  and  there  is  no  au- 
thority to  shew  that  such  an  assignment  may  not  take 
place  as  well  by  parol  as  by  deed.  If  the  Plaintiff  so 
assigns,  he  also  empowers  H.  and  G.  to  employ  his 
name  in  legal  process,  in  case  such  a  step  should  be 
necessary ;  for  it  is  an  undisputed  principle,  that  where 
property  is  transferred,  all  means  to  render  the  pro- 
perty available  are  also  transferred  with  it:  so  that 
H.  and  G.  are  in  the  same  condition  as  the  assignees 
of  a  bond,  who  cannot  sue  the  obligor  in  their  own 
name,  but  with  whom  it  is  the  universal  and  recognized 
practice  to  sue  in  the  name  of  the  obligee.  Here, 
therefore*  a  regular  judgment  has  been  entered  up,  and 
execution  has  issued  in  respect  of  a  sum  which  has  never 
been  paid  by  the  Defendant  or  his  brother ;  and  the 
Court  canfaot  exercise  an  equitable  jurisdiction,  merely 
because  the  creditor  may  have  received  his  debt  from  a 
party,  and  by  means,  to  which  the  debtor  is  an  entire 
stranger*  In  Butt  v.  Conant  (a\  the  Plaintiff  was  in 
execution  for  costs  due  from  him  to  the  Defendant;  but 
this  Court  would  not  discharge  him  because  the  Defen- 
dant had  received  the  amount  of  the  costs  from  the 
treasury.  In  the  present  case,  H.  and  G.  were  not 
agents  to  the  Defendant  or  his  brother;  but,  in  the 

(a)  sB.VB.2. 

matter 
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matter  of  the  advance  to  the  Plaintiff;  as  ranch  a  stranger 
as  the  treasury  was  with  respect  to  Baft.  It  is  clear 
that  this  was  so  in  the  estimation  of  the  principal)  Henry 
Michael  Gooldj  for  when  he  was  discharged  under  the 
insolvent  debtor's  act  the  sum  now  in  dispute  was 
enumerated  in  his  schedule  as  a  debt  due  to  W&~ 
liamson. 

Lens  and  Cross  Serjts.,  in  support  of  the  rule*  The 
Defendant  is  only  liable  in  case  of  default  in  the  pay- 
ment of  the  annuity:  but  with  respect  to  the  sum  in 
dispute,  there  has  been  no  default;  because  though  it 
was  not  actually  paid  by  the  Defendant  or  his  brother, 
it  was  paid  on  account  of  the  annuity,  and,  therefore, 
on  their  behalf.  That  it  was  paid  on  account  of  the 
annuity,  and  was  not  a  mere  advance  or  substantive 
loan  by  Howard  and  Gibbs,  is  clear  from  the  circum- 
stances that  Henry  Michael  GooU's  estates  were  vested 
in  Howard;  that  he  was  in  effect  the  receiver  of  the 
rents,  and  so  agent  for  all  parties ;  but  particularly  from 
the  circumstance  that  on  paving  the  Plaintiff,  he  charged 
and  received  on  the  money  paid  a  commission  of  two 
and  a  half  per  cent.,  the  commission  he  was  always  in 
the  habit  of  receiving  on  annuity  payments*  If  this 
bad  been  a  loan  or  an  advance  to  the  Plaintiff,  and 
not  a  payment  on  account  of  the  annuity,  H.  and  G., 
instead  of  the  commission  could  only  have  taken  a  dis- 
count at  the  rate  of  five  per  cent,  per  annum.  But  How- 
ard being  the  receiver  of  Henry  Michael  Goold'%  rents, 
and  having  confidence  in  the  security,  advances  this 
money  on  account  of  the  annuity,  in  anticipation  of  the 
forthcoming  rents,  and  as  agent  of  the  grantor,  for  the 
advantage  of  receiving  two  and  a  half  per  cent*  com- 
mission, and  in  the  expectation  of  being  reimbursed  by 
the  rents,  when  they  should  become  due;  and  though 
he  cannot  sue  for  the  money  so  advanced,  yet  his  se- 

N  4  curity 


*1*  CASKS  in  HILARY  TERM 

curity  it  in  bis  own  hands,  and  he  may  deduct  the 
amount  upon  his  account  of  the  proceeds  of  the  estate. 
The  Plaintiff,  therefore,  having  received  the  sum  in 
question  clearly  in  discharge  of  his  annuity,  cannot  now 
imprison  the  Defendant  for  the  amount  From  the 
foregoing  argument,  it  appears  that  there  has  been  no 
assignment  by  the  Plaintiff  to  Howard  of  the  debt  due 
to  the  Plaintiff;  for  the  annuity  being  regularly  paid  by 
Howard^  as  agent  of  the  grantor,  there  was  no  reason 
why  the  Plaintiff  should  assign.  But  even  if  such  a 
constructive  assignment  could  be  deemed  to  have  taken 
place,  H.  and  G.  could  not  be  in  the  condition  of 
assignees  of  a  bond,  nor  entitled  to  issue  process  in 
the  Plaintiff's  name.  The  obligee  who  assigns-  a  bond 
always  covenants  to  permit  the  assignee  to  sue  in  the 
obligee's  name,  and  such  suit  is,  therefore,  with  his 
privity  and  consent ;  but  the  present  execution  is  issued 
without  any  such  covenant  on  the  part  of  the  Plaintiff 
and  even,  for  aught  that  appears,  without  his  knowledge. 
In  the  case  of  Butt  v.  Conant^  the  payment  was  made  not 
by  the  agents  of  Butt,  or  on  his  account,  but  by  entire 
strangers,  and  for  the  sole  benefit  of  the  Defendant. 

In  Godsal  v.  Boldero{a\  a  creditor  who  had  been 
paid  by  the  public  a  debt  due  from  Mr.  Pitt  was  not 
allowed  to  recover  the  amount  from  an  insurance  office: 
the  Defendant  in  the  present  case  is  no  more  than  an 
insurer  or  surety. 

Dallas  C.  J.  This  is  an  application  on  behalf  of  a 
surety,  aqd,  therefore,  entitled  to  the  favourable  con- 
sideration of  the  Court.  It  appears,  that  in  the  course 
of  the  transaction  which  is  the  subject  of  the  present 
discussion,  payments  of  a  certain  kind  have  been  made, 
and  the  surety  claims  the  benefit  of  those  payments, 

(a)  Park  on  Int.  641. 
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being  willing  to  discharge  any  balance  which  may  be  t£t3. 
found  due  after  those  payments  shall  have  been  taken 
into  account;  and  there  can  be  no  doubt  he  is  entitled 
to  the  benefit  of  these  payments,  if  they  were  made  on 
account  of  the  annuity  which  has  been  granted  by  his 
principal.  What  are  the  facts  of  the  case?  Henry 
Michael  Goold  is  the  grantor  of  the  annuity ;.  Howard 
and  Gibbs  are  the  trustees  for  Williamson;  and  the 
Defendant,  who  is  a  surety  for  Henry  Michael  Goold, 
gives  a  bond  and  warrant  of  attorney  to  Williamson, 
to  enter  up  judgment  for  any  arrears  of  the  annuity 
which  may  be  due  from  Henry  Michael  Goold.  Cook' 
son  is  appointed  receiver  on  the  spot,  to  act  under 
tiaward  and  Gibbs,  the  persons  who  negotiated  the  an- 
nuity, and  who  are  trustees  for  the  payment  of  this  and 
other  incumbrances  charged  on  the  estate  of  Henry  Mi- 
chael Goold.  In  effect,  and  with  a  view  to  the  discharge 
of  his  trust,  Howard  was  to  receive  the  rents  of  the  estate. 
This,  therefore,  is  not  the  case  of  a  stranger  but  of  an 
agent,  standing  as  it  were  in  the  midst  of  several  parties, 
and  accountable  to  all.  This,  therefore,  disposes  of  the 
case  of  Butt  v.  Cor.anty&nd  of  all  other  cases  in  which 
the  payment  in  question  was  not  made  by  an  agent  of 
the  party. 

The  applicant  in  the  present  case,  who  is  in  custody 
under  an  execution  for  the  amount  of  the  annuity  which 
may  be  in  arrear,  prays  to  be  discharged  on  payment  of 
the  balance  which  may  be  found  due.  If  any  thing  has 
already  been  paid,  it  is  clear  the  grantee  must  not  be 
paid  twice;  but  it  is  equally  clear,  that  Williamson 
has  been  paid  a  considerable  sum.  Such  a  payment  is 
distinctly  sworn  to ;  and  Williamson  makes  no  affidavit 
denying  the  payment,  repudiating  it,  or  in  any  way 
accounting  for  it.  But  it  has  been  urged,  that  this 
payment  was  in  truth  an  advance  made  by  Howard 
and  Gibbs>  out  of  their  own  funds,  and  with  a  view  to 
--     -  its 
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1823.  *te  being  replaced  by  the  rents  of  the  estates.  If  so, 
and  the  question  were  merely  in  what  form  or  from 
whom   H.  and  G.  could  recover  the  money  so  ad- 

Goold.  vanced,  it  might,  perhaps,  be  contended  they  were  en- 
titled to  recover  it  as  against  the  principal,  though  not 
against  the  surety;  but  the  question  is,  not  whether 
they  can  recover  the  money  if  it  has  been  so  advanced, 
but  whether  they  can  recover  it  by  such  a  course  as 
they  have  at  present  pursued.  I  deny  that  they  could 
recover  it  even  against  the  grantor.  I  think  they  can 
neither  legally  nor  equitably  recover  it  against  the  surety; 
and  if  they  can  recover  it  in  any  quarter,  it  must  be  by 
a  course  very  different  from  the  present.  The  pay- 
ments made  by  them  were  made  on  account  of  the 
annuity ;  they  were  accounted  for  as  such,  and  a  re- 
muneration of  two  and  a  half  per  cent,  was  claimed  and  re- 
ceived as  for  such  annuity  payments.  These,  therefore, 
though  voluntary  payments  to  the  grantee,  were  re- 
ceived by  him  on  account  of  the  annuity.  Can  he  then, 
after  this,  set  up  a  claim  as  in  case  of  non-payment  ? 
Looking  to  the  form  and  effect  of  the  deed,  it  appears 
to  me  clearly  not.  He  has  been  paid ;  and  H.  and 
G.  cannot  recover  back  from  him  what  they  have 
paid,  because  they  have  received  their  commission  upon 
it.  If  they  had  merely  lent  a  sum  of  money,  instead  of 
paying  it  on  account  of  the  annuity,  and  had  received 
no  commission  on  the  payment,  then,  indeed,  they 
might  have  sued  the  borrowers  for  the  money  lent;  but 
it  is  not  pretended  the  transaction  was  of  this  nature : 
and  can  they  without  the  consent  of  the  grantee  or  of 
the  other  creditors,  put  themselves  in  his  place?  I  know 
of  no  principle  or  case  that  can  warrant  such  a  proceed- 
ing. It  is  said  that  the  debt  due  from  the  grantor  of 
the  annuity  has  been  assigned  by  the  grantee  to  H. 
and  G.,  but  no  such  assignment  has  ever  taken  place. 
It  is  said  that  the  circumstances  of  the  transaction  gave 

them 
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them  an  equitable  right  to  stand  in  the  grantee's  place.        1823. 
Admitting  this  to  be  so  for  the  purpose  of  argument,   ■  *-.  *-.-' 

°  w^lT  Til  A  MMfMf 

(and  I  can  admit  it  no  further,)  as  against  the  grantor,  «. 

as  against  his  surety  they  can  only  claim  under  a  legal  Gcoip. 
right ;  for  the  doctrines  of  equitable  right  do  not  apply 
as  between  the  grantee  and  the  surety.  I  forbear  to 
enquire  how  &r  any  equitable  right  may  arise  as  be- 
tween the  creditors  of  H.  and  G.  and  the  surety: 
if  there  be  any  such  right  in  a  court  of  equity,  it  must 
be  ascertained ;  in  this  court  and  in  this  form,  they  can 
have  no  right  to  affect  the  surety.  On  every  ground, 
therefore,  no  facts  being  disputed,  and  there  being  no 
doubt  about  the  principle,  I  think  this  rule  must  be 
made  absolute. 

Park  J.     I  am  of  the  same  opinion.     This  rule  was 
obtained  last  term,  calling  on  the  Plaintiff  to  shew  cause 
why  the  execution  should  not  be  set  aside  on  payment 
of  the  balance  due,  and  as  he  now  makes  no  affidavit,  we 
must  assume  that  he  admits  the  tacts  which  form  the 
ground  of  the  Defendant's  application.     The  Defendant, 
as  surety,  engages  to  pay  when  default  shall  have  been 
made  in  payment  by  his  principal;  that  is  the  whole 
of  his  undertaking.     He  is,  therefore,  only  liable  where 
Henry  Michael  Goold  has  made  default:  but  to  the  ex- 
tent of  3213/.  he  has  made  no  default ;  for  the  Plaintiff 
has  received  the  money  from  Howard  and  Gibbs,  and 
they  have  had  their  commission  on  the  payment.     If 
Sir  George  Goold  had  paid   this  money,   H.  and  G. 
could  not  pretend  to  use  the  process  of  the  court  against 
the  surety;  nor  can  they  now,  having,   as  agents  of 
Henry  Michael  Goold,  paid  the  Plaintiff,  call  on  the  surety 
to  repay  them  what  they  have  advanced.     He  is  only, 
bound  to  answer  for  the  default  of  Henry  Michael  Goold 
towards  the  Plaintiff;  but  hi  consequence  of  what  his 

agents 
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1829.       agents  have  done,  Henry  Michael  Goold  has  (to  the  ex- 
tent of  what  they  have  paid)  made  no  default. 

Burrough  J.     The  affidavit  of  H.  M.  Goold  says  that 
3213/.  has  been  paid.    This  the  Plaintiff  should  have 
answered;  because,  if  it  is  true,  the  surety  is  entitled  to 
be  relieved  to  that  extent.     The  answer  given  is,  that 
Howard  and  Gibbs  advanced  this  money  in  anticipation 
of  the  sums  due  to  the  Plaintiff,  and  that  they  held  the 
deeds  in   their   hands  all  the  time;  from  whence  the 
Court  is  desired  to  infer,  that  they  held  them  as  a  se- 
curity for  the  money  so  advanced :  but  the  deeds  were 
in  their  hands  because  a  term  in  Hemy  Michael  GoohP* 
lands  was  conveyed  to  Howard  (or  the  Plaintiff's  security. 
Then  although  it  is  sworn  that  the  money  was  ad- 
vanced by  H.  and  6.,  not  in  payment,  but  in  antici- 
pation of  the  annuity,  no  one  fact  is  adduced  to  sub- 
stantiate that  statement;  no  receipts,  no  engagements 
of  any   kind  :    on    the  contrary,    H.   and   G.  admit 
their  having  received  a  commission  of  two  and  a  half 
per  cent.y  which  is  the  commission  usually  charged  by 
them  on  regular  payments.     If  this  money  had  been 
advanced,  as  is  pretended,  by  way  of  loan,  would  there 
not  have  been  a  stipulation  for  interest,  to  which  the 
parties  would  have  been  fairly  entitled;   would  there 
not  have  been  some  memorandum,  and  a  power  to  use 
the  Plaintiff's  name  in  suing  out  execution,  the  com- 
mon machinery  in  such  cases  ?    That  the  Plaintiff  has 
received  the  money,  is  clear  from  the  circumstance  of 
his  making  no  affidavit  to  the  contrary.    Whatever  sum 
then  the  Plaintiff  has  received,  the  surety, is  discharged 
to  that  extent ;  for  it  is  immaterial  to  him  whether  the 
money  was  paid  by  Henry  Michael  Goold  or  his  agent : 
the  surety  is  only  liable  in  case  of  its  not  being  paid  at 
oil.     When  we  see  a  money  scrivener  getting  grantor, 
grantee,  and  all  estates  and  securities  into  his  own  hands, 

we 
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we  are  bound  to  look  with  eagle  eyes  at  such  a  trans- 
action. In  the  present  case,  as  far  as  the  Plaintiff 
has  received  his  annuity,  there  has  been  no  default  in 
payment  for  which  the  surety  can  be  held  responsible ; 
and,  therefore,  this  rule  must  be  made 

Absolute. 


Blackford,  Assignee  of  the  Sheriff  of ,      Feb.n. 

v.  Hawkins. 

r  PHE   Plaintiff  having   taken  an   assignment  of  the  The  Plaintiff 
bail-bond,  after  he  had  ruled  the  sheriff  to  bring  in  <%£%&^ 
the  body,  after  ruling 

the  sheriff  to 
Taddy  Serjt.  obtained  a  rule  nisi  to  set  aside  the  |*™?8  "*  *** 
proceedings  on  the  bail-bond  as  irregular,  on  the  ground 
that  the  Plaintiff  could  not  rule  the  sheriff  and  sue  on 
the  bail-bond  too;  and  that  having  ruled  the  sheriff  first, 
he  must  be  deemed  to  have  made  his  election.  Wright 
v.  Walker. {a) 

Lens  Serjt.,  who  shewed  cause  against  the  rule,  con- 
tended that  upon  the  assignment  of  the  bail-bond,  the 
proceeding  against  the  sheriff  was  abandoned ;  and  that 
the  Plaintiff  could  not  be  said  to  have  made  his  election 
till  he  had  actually  sued  on  the  bail-bond :  then,  in- 
deed, and  not  before,  he  was  precluded  from  proceeding 
by  attachment. 

But  the  Court,  upon  referring  to  the  secondary,  were 
clear  that  the  Plaintiff's  election  was  determined  upon 
his  ruling  the  sheriff  to  bring  in  the  body,  and  they  ac- 
cordingly made  Taddy's  rule 

Absolute* 
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**•»«•  Bale  v.  Hodgbtts. 

*vTh6  ^-   J^EBT  on  the  statute  of  2  &  3  Edw.  6.  c.  13.  First 

a  writ  of  en-  count  for  the  treble  value  of  predial  tithes  not  set 

qoiry  in  the      out;  second,  for  tithes  bargained  and  sold;  third,  on  an 

^^2d^i  BCCOant  *toted-     The  Defendant  having  suffered  judg- 

debt  for  treble  ment  by  default,  a  writ  of  enquiry  was  issued  in  the 

Talneof  tithe*,  common  fortn    an(j  the  sheriff  returned  26L  4s.  9<L  as 

i.  In  find* 
ing  the  treble    the  finding  of  the  jury  for  the  whole  damages  incurred ; 

value,  the  jury  which  sum   was   divided    thus:     17i  4*.  9<L    for  the 


the  ancle  treble  value  of  the  tithes  mentioned  in  the  first  count, 

▼aloe  also,  and  9/.  for  the  single  value  of  the  tithes  mentioned  in 

3.  If  the  lhe  other  ^m,^ 
jury  omit  to 

find  cost*  the  ^Oyley  Serju  on  a  former  day,  bad  obtained  a  rule 

Court  may,  calling  on  the  Defendant  to  shew  cause  why  the  return 

where  the 

Plaintiff »  en-  °^  *****  ""qui8"**011  should  not  be  amended  by  the  in- 
tided  to  them,  sertion  of  nominal  damages  for  1$.,  and  why  costs  de 

make  rock  an  /a^^^  should  not  be  added  thereon, 
entry  on  the 
postea  at  it 

usual  to  au*  Laws  Serjt  shewed  cause  against  the  rule.    Though 

tnonze  tne  ai*  ■                  •       *»                      •■•           •«• 

lowance  of  Perhaps  a  writ  of  enquiry  might  issue  in  the  present 

costs,  case,  notwithstanding  it  is  an  action  of  debt  (Arden  v. 

That  ^d»  ConneU)  {a);    yet    the   inquisition   ought  not   to   have 

8  Sc  9  W.  3.  been  jn  the  common  form,  but,  with  a  view  to  costs 

t.ii.  j.  3.,  (which,  on  the  first  count  of  the  declaration,  could  only 

the  Plaintiff  ^e  8*ven  ^  the  single  value  of  the  tithes  was  less  than 

coats  in  certain  20  nobles,)   ought   expressly    to  have   ascertained   the 

5ai^m.act,?B,  single  value  of  those  tithes.    On  this  ground,  therefore, 

of  tithes,)  the  the  particular  amendment  prayed  cannot  be  allowed, 

Plaintiff  is  only  gjnce  the  Court  cannot  supply  the  finding  of  a  jury: 

costs  after  plea  *°  ^ew^se  the  finding  of  nominal  damages,  being  a 

pleaded,  or  de- 

murrer  joined.  {a)  $  B  y  A  ^  ^  ^^  , 

proceeding 
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proceeding  before  the  sheriff  on  oath,  the  omission  of  182*- 
them  is  not  a  mere  misprision  of  the  clerk,  which  the 
Court  can  rectify.  The  Court  has  not  jurisdiction  to 
insert  any  thing  that  ought  to  be  the  finding  of  a  jury. 
Ward  v.  SneU  (a),  which  was  an  action  for  a  penalty,  is 
distinguishable  from  the  present  case,  which  is  an  action 
for  treble  damages.  For  the  detention  of  a  penalty, 
the  Plaintiff  is  entitled  to  damages  at  common  law, 
(Cro.  Car.  559.)  and  those  damages  iuclude  costs ;  bat 
where  a  statute,  since  the  statute  of  Glocester,  in  a  new 
case,  gives  damages,  the  Plaintiff  shall  not  recover 
costs.  PilfohTs  case,  (&)  If,  however,  the  Court  should 
think  the  Plaintiff  entitled  to  his  costs,  at  all  events,  he 
cannot  recover  them  on  the  first  count  of  the  decla- 
ration, for  the  statute  8*&  9  W.  3.  c.  11.  s.  3.  only  gives 
costs  in  actions  for  tithes,  after  plea  pleaded,  or  demurrer 
joined,  where  the  single  value  found  by  the  jury  does  not 
exceed  the  sum  of  twenty  nobles. 

ItOyley  Serjt.,  in  support  of  his  rule.  An  enquiry 
in  the  common  way  was  necessary  and  proper  in  this 
case.  Whether  or  no  an  enquiry  shall  issue  does  not 
depend  on  the  tbrm,  but  on  the  subject  matter  of  the 
action ;  and  it  ought  always  to  issue,  when  the  precise 
amount  of  what  is  due  cannot  be  collected  from  the 
declaration :  the  only  object  of  issuing  such  a  writ  is  to 
inform  the  conscience  of  the  Court;  which,  with  the 
Plaintiff's  assent,  may  assess  damages  without  an  en- 
quiry. Holdipp  v.  Qtway(c)  Blackmore  v.  Fleming,  (d) 
Year  book,  1 1  H.  7-  5.  b.  Then,  with  respect  to  costs,  all 
the  authorities  concur  in  stating  that  it  is  the  business  of 
the  Court  to  assess  them,  and  not  of  the  jury.  Bac.  Abr. 
Costs,  A.  K.  2  Sound.  257.  The  single  value  of  the 
tithes  is  sufficiently  found,  because  the  treble  value  could 

{a)  x  H.  B.  io.  (c)  %  Saund.  106. 

\b)  io  Rep.  1 1 6.  (d)   7  T.  R.  446. 

never 
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never  have  been  ascertained  unless  the  single  had  been 
first  determined.  The  Plaintiff  is  entitled  to  his  costs 
on  the  first  count  of  the  declaration,  because  in  a 
remedial  statute  like  the  8  &  9  W.  3.9  the  Court 
will  look  to  the  general  intention  of  the  framers,  and 
will  not  be  tied  down,  by  the  strict  words  of  the  statute. 
In  Ward  v.  Snell,  Lord  Loughborough  says,  "  the  statute 
of  Glocester  is  a  remedial  act,  and  ought  to  receive  a 
favorable  interpretation." 

If  the  legislature  intended  the  Defendant  to  pay  costs 
where  he  had  a  defence  in  fact  or  in  law,  a  fortiori 
they  would  make  him  pay  where  he  withheld  his  tithes 
without  any  pretence  at  all.  The  Plaintiff  is  bound  to 
pay  on  discontinuing ;  and  it  could  scarcely  have  been 
designed  that  the  Defendant  should  stand  in  a  better 
condition  than  the  Plaintiff.  A  construction  so  narrow 
as  that  contended  for,  would  be  prejudicial  to  Defend- 
ants themselves;  for  there  are  no  express  words  which 
give  them  costs  in  case  of  succeeding  on  demurrer  joined. 


Dallas  C.  J..  It  was  clearly  at  the  option  of  the 
Plaintiff  to  issue  a  writ  of  enquiry;  and  there  can  be  no 
doubt  that  the  jury,  on  finding  the  treble,  have  also 
found  the  single,  value  of  the  tithes.  As  little  doubt 
can  there  be,  supposing  the  Plaintiff  entitled  to  costs ; 
that  if  the  jury  omit  the  formal  finding,  which  entitles 
the  Plaintiff  to  demand  them,  the  Court  may  order  the 
requisite  entry  to  be  made  on  the  postea.  The  case, 
therefore,  is  reduced  to  the  consideration  of  what  ought 
to  be  the  construction  of  the  statute  8  &  9  W.  3.  c.  1 1. 
Now,  what  has  the  statute  said  ?  for  if  its  language  be 
clear,  it  is  immaterial  what  the  reason  of  the  thing  may  be 
except  with  a  view  to  legislative  correction.  The  statute 
says,  <c  the  Plaintiff  obtaining  judgment  or  any  award  of 
Execution  after  plea  pleaded  or  demurrer  joined,  shall 
likewise  recover  his  costs  of  suit :"  and  this  act  having 

passed 
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passed  ecpretsly  to  enable  the  party  to  recover  costs  in 
eases  where  be  would  not  otherwise  have  been  entitled  to 
them,  does  it  enable  him  to  claim  them,  except  after  plea 
pleaded,  or  demurrer  joined  ?  It  hat  been  observed,  and 
perhaps,  justly,  that  if  it  be  thought  proper  (for  the  Plain- 
tiff to  recover  costs  where  the  Defendant  has  in  fact,  or  in 
law,  grounds  for  resistance,  there  is  the  stronger  reason 
for  making  the  Defendant  pay,  when  he  admits  himself  to 
be  clearly  in  the  wrong;  and  this  argument  might  have 
weight,  if  there  were  any  ambiguity  in  the  words  of  the 
statute ;  but  if  die  words  of  the  statute  are  express  and 
dear,  such  reasoning  must  not  prevail :  however,  it  might 
be  urged  on  the  other  hand,  that  the  Defendant  who  re- 
sists without  sufficient  reason,  occasions  considerable 
expence  to  the  Plaintiff  while  the  Defendant  who  suffers 
judgment  by  default,  spares  him  a  great  deal  of  vexation 
and  delay.  But  whether  under  the  statute  die  Plaintiff 
is  entitled  to  bis  costs  on  the  first  count  of  the  decla- 
ration, we  do  not  now  decide:  it  will  answer  his  pur- 
pose sufficiently,  if  we  permit  him  to  make  the  amend- 
ment prayed,  and  to  tax  costs  de  incremento  on  the  two 
la#t  counts  of  the  declaration* 

Pakk  J.  I  concur  with  my  Lord  Chief  Justice  on 
the  three  first  points.  The  main  question  is,  whether 
the  Plaintiff  is  entitled  on  his  first  count  to  costs,  under 
the  statute  of  W.S.;  and  though  I  do  not  decide  the 
point,  I  think  he  is  not  entitled  under  the  circumstances 
of  this  case.  As  the  old  law  stood,  the  Plaintiff  could 
not  in  any  case  recover  his  costs  in  an  action  for  the 
treble  value  of  tithes :  the  legislature  then  conferred  the 
right  after  plea  pleaded,  or  demurrer  joined,  where  the 
treble  value  does  not  amount  to  twenty  nobles.  Can  I 
suppose  the  legislature  did  not  understand  the  difference 
between  a  judgment  by  default,  and  a  judgment  after 
verdict,  or  that  this  difference  escaped  their  notice?    If 

Vol.  I.  O  they 


186 


1823. 


Balk 
v. 

HODGETTB. 


CASES  in  HILARY  TERM 

they  meant  that  the  Defendant  should  pay  costs  in  all 
cases  where  the  Plaintiff  succeeds,  quod  voluertmt,  non 
dixerunt. 

Bubrough  J.  I  should  have  thought  the  legislature 
might  have  supposed  that  costs  followed  as  a  matter  of 
course  upon  every  judgment  by  default.  Upon  the 
other  points  in  this  case,  I  have  no  doubt;  the  rule 
therefore  must  be  absolute  for  the  Plaintiff  to  make  the 
amendment  proposed,  and  to  tax  costs  de  incremento, 
upon  the  two  last  counts  of  the  declaration. 


Feb.  xi. 


Nun  v.  Taylor. 


The  Defend-    rpH£  Drffenda|lt  j^  obtained  a  Judge's  order  for 
ant  cannot         •*  ,      ,  .  _  .        , 

change  the  time  to  plead,  and  was  under  terms  to  take  short 

venue  after  an  notice  of  trial  for  the  London  adjourned  sittings  after 
•«rder  for  time  tL«    «._„_- 
to  pled,  on     ttoterm. 

the  terms  of 

taking  ihort         PeU  Serjt  had  obtained  a  rule  nisi,  to  change  the 

notice  of  trial  venue  from  London  to  the  city  and  county  of  Exeter, 

Zondonuttmg*  relying  on  the  circumstance  that  the  Defendant  was 

after  term.       to 'try  at  the  adjourned  sittings,  and  not  at  a  sittings  in 

term,  in  which  case  he  admitted  the  rule  could  not  be 

made  absolute,  as  a  trial  would  be  lost;  and  he  cited 

Petj/t  v.Berkley  (a),  to  shew  that  where  a  trial  would  not 

be  lost,  the  venue  might  be  changed  under  circumstances 

jguch  as  the  present. 

But  the  Secondary  reported  that  the  practice  was 
otherwise,  and  the  Court  discharged  the  rule. 

PeaJce  Serjt.  shewed  cause. 


(a)  Gvwp.  510. 
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Christie  v.  Walker  and  Another.  Feb.  n. 

HPHE  rule*  to  plead  several  matters  in  this  cause  being  Where  the 

erroneously  entided  Christie  v.  Walker,  instead  of  ^ntiff«gncd 

judgment  as 
Christie  v.  Walker  and  Another,   the  Plaintiff  signed  for  want  0f  a 

judgment  as  for  want  of  a  plea.  Plca»  because 

the  rule  to 
plead  several 
HuUock  Serjt.,  upon  an  affidavit  that  the  pleas  were  matters  was 

not  sham  pleas,  and  that  the  Defendant  had  a  good  ^^\^mr 

defence  to  the  action,  obtained  a  rule  nisi  to  set  the  instead  of  C. 

judgment  aside.  v-  w:  and 

J  ^  Another,  the 

Court  set  the 
Lames  Serjt.  shewed  cause  against  the  rule,  and  con-  judgment  aside 

tended  that  the  judgment  being  strictly  regular,  the  ^^^ 

Defendant  ought  not  to  be  permitted  to  set  it  aside,  at  made  that  the 

all  events  not  without  paying  costs.  .  PIea*  we*e 

But  the  Court  set  it  aside  without  costs,  saying,  that  Defendant  had 

such  practice  ought  not  to  be  encouraged.  a  good  de- 
Rule  absolute. 


Bodinoton  v.  Harris.  Feb.  i». 

T^HIS  was  an  action  for  a  nuisance  occasioned  by  the  where  an  ac- 

working  a  forge  hammer  in  the  outskirts  of  Bir-  tionforanui- 

mingham,  and  in  an  unfinished  and  unfrequented  street.*  fended  by  the 

Defendant's 
landlord,  and  the  Defendant  being  told  he  need  not  attend  the  trial,  the  attorney  em- 
ployed by  the  landlord- entered  into  a  consent  rule  to  abate  the  nuisance  without  the 
consent,  and  against  the  directions  of  the  Defendant;  the  Court,  upon  strong  affidavits 
to  shew  that  the  grievance  complained  of  was  no  nuisance,  set  aside  an  attachment 
which  had  issued  on  the  consent  rule,  and  granted  a  new  trial. 

O  2  The 
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1823.  The  action  was  defended  by  the  landlord  of  the  De- 
fendant, who  had  let  the  premises,  with  die  forge,  which 
had  been  worked  there  for  some  years.  The  attorney 
employed  by  the  landlord,  told  the  Defendant  he  need 
not  attend  the  trial ;  and  when  the  trial  came  on,  at  the 
last  Warwick  assizes,  without  the  consent,,  and  against 
the  express  directions  of  the  Defendant,  entered  into  a 
consent  rule  to  abate  the  nuisance.  The  landlord  being 
also  dissatisfied,  dismissed  the  attorney,  but  refused  to 
proceed  further  in  the  business,  and  told  the  Defendant 
he  must  thenceforward  employ  an  attorney  in  his  own 
behalf.  An  attachment  having  issued  on  the  consent 
rule  entered  into  at  the  trial, 

Vaughan  Serjt,  upon  affidavit  stating  the  foregoing 
circumstances,  and  alleging  that  the  working  of  the 
forge  was  no  nuisance  in  a  place  such  as  that  described, 
obtained  a  rule,  calling  on  the  Plaintiff  to  shew  cause 
why  this  attachment  should  not  be  set  aside,  and  a  new 
trial  had. 

Huttock  Serjt  shewed  cause  against  the  rule. 

But  the  Court  thought  there  ought  to  be  a  new 
trial  under  all  the  circumstances,  which  they  said  were  so 
special  that  their  decision  could  form  no  precedent, 
except  a  case  should  arise  precisely  similar  in  all  its 
points. 

Rule  absolute. 
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Holding  v.  Impey  and  Others.  **•  »»• 


QN  the  Slit  April,  1821,  the  Plaintiff  having  com-  A  < 

mitted  an  act  of  bankruptcy  by  lying  two  month*,  ^JJ,J2^ 

in  prison,  a  commission  of  bankruptcy  was  sued  out  again*  the 

against  him,  which  was  superseded  on  the  2d  of  August  Hs"*!*  in 
rx      «     _  i      *.  m  «  .    .  An/t  and 

ensuing.    On  the  7th  of  Jsgug  another  commission  was  superseded  the 

sued  out  on  the  same  act  of  bankruptcy,  under  which  ***  °*  August. 

the  Plaintiff  obtained  bis  certificate.  ^^A^m' 


The  Plaintiff  having  been  nonsuited  in  an  action  wed  out  oa 

against  the  Defendants!  who  were  commissioners  of  *•  7tb  °* 
«      t  *  it       *  *  i  .  ,      August*  on 

bankrupt,  for  an  alleged  wrongful  imprisonment  under  the  tame  act 

the  first  commission;  they  entered  up  judgment  against  °*  bankruptcy, 

him  for  costs  in  July,  1821,  and  in  January,  1812,  ^*;]fOD. 

charged  him  in  execution  upon  this  judgment  uined  his  cer- 

tificate* 

Pdl  Segt  obtained  a  rule  calling  on  the  DefendanU  Jf^^f 

to  shew  cante  why  the  Plaintiff  should  not  be  dis-  ants,commis- 

charged  out  of  custody,  as  having  obtained  his  certi-  ■J00?8  under 
.      °       ,       .  /'  ^  the  first  com- 

ficate  udder  the  commkaoru  mission,  for  aa 

alleged  wrong- 
Vaughan  Serjt  shewed  cause  against  the  rule.    The  fuI  ^P"*0"- 
Plaintiff  can  only  be  discharged  as  to  debts  provable  entered  up^ 
under  the  commission.     The  Defendants  could  not  judgment  of 
have  proved  this  debt  under  the  commission  of  the  7th  of  j£*£  jffj* 
August.  The  46  G.  3.  c.  135.  enables  persons  with  whom  and  afterwards 
the  bankrupt  shall  have  contracted  any  debt  before  the  5*"***  *im 

Ul  CX0CQOOQ 

suing  out  of  the  commission,  (which,  if  contracted  before  for  cottt . 

any  act  of  bankruptcy,  would  have  been  provable  under  Held,  that  the 

such  commission,)  to  prove  such  debts  under  the  com-  mJ  ^^ 

proved  their 
debt  under  the  second  commission,  and  that  Plaintiff  was  entitled  to  be  discharged 
from  it  under  his  certificate. 

O  3  mission, 
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mission,  provided  they  have  no  notice  of  any  prior  act 
of  bankruptcy.  Now,  as  this  debt  accrued  involuntarily 
upon  a  judgment  against  the  Plaintiff,  he  cannot  be  said 
to  have  contracted  it:  it  never  was  the  subject  of  a 
contract;  and  at  all  events  the  Defendants  being  the 
commissioners  uqder  the  first  commission,  had  notice 
of  an  act  of  bankruptcy  prior  to  the  accruing  of  their 
debt 


But  the  Court  thought  the  debt  clearly  provable 
under  the  commission  of  the  7th  of  August,  and  made 
the  rule 

Absolute. 


Feb.  ia. 


Carroll  v.  Sir  George  Goold. 


An  annuity  TOY  an  indenture  of  five  parts,  bearing  date  July  16, 
aTd  A^^'  1811,  between  the  Defendant,  of  the  first  part; 

of  an  estate  on  Plaintiff,  of  the  second;  certain  other  persons  named  in 

Whmdfeta  the  schedule*  of  thc  third5  Edward  Howard,  of  the 
unpaid,  the  re-  fourth;  and  James  Gibbs,  of  the  fifth; 
ceiver  of  the  The  Defendant  in  consideration  of  2450/.,  granted  to 
IJJI^SJ  the  Plaintiff  an  annuity  of  350/.,  secured  upon  Defen- 
annuity  be-  dant's  estates  in  Ireland,  which  were  thereby  demised 
tween  the  to  jjaayard  for  a  term  of  years,  and  Gibbs  was  appointed 
grantee,having  receiver  of  the  rents  in  case  the  annuity  should  be  a 
advanced  a  certain  time  in  arrear.  As  a  further  security,  judgment 
mntee  h^an-  was  ^^  entered  up  against  the  Defendant  upon  a  war- 
ticipationof  rant  of  attorney.  In  1818,  the  annuity  being  greatly 
the  coining 
rents,  and 

having  received  from  the  grantee  on  this  advance  the  commission  which  he  usually 
received  on  annuity  payments,  the  Court  set  aside  an  execution,  which  (the  rents 
proving  insufficient,)  the  grantee  afterwards  issued  for  this  sum  against  thc  grantor. 


16 
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in  arrear,  Howard,  by  an  agent  in  Dublin,  entered  into  1823. 
the  receipt  of  the  rents,  and  applied  diem  from  time  to 
time  in  discharge  of  the  annuity.  The  Plaintiff,  in 
1820,  becoming  very  urgent  for  payment  of  arrears 
then  due,  Howard  and  Gibbs  agreed  to  advance  him 
5252.  in  anticipation  of  the  then  expected  payments  of 
the  arrears;  and  they  transmitted  him  an  account,  in 
which,  after  deducting  two  and  a  half  per  cent*  commis- 
sion for  payment  by  them  aft  agents  of  the  Plaintiff  and 
some  other  charges,  there  appeared  to  be  due  to  the 
Plaintiff  305/.  17&,  and  the  following  letter  accompanied 
the  account : 

«  My  dear  Sir, 

"  Above  I  have  the  pleasure  to  send  your 
account,  for  the  balance  of  which,  though  not  yet  re- 
ceived by  me,  I  will  honour  your  draft  at  sixty  days  sight, 
as  before  that  time  I  shall  be  in  full  possession  I  little 
doubt;  at  any  rate,  draw  your  draft  at  sixty  days  sight, 
and  it  shall  meet  with  due  honour. 

"  James  Gibbs." 

The  commission  of  two  and  a  half  per  cent.  Howard 
and  Gibbs  charged  to  annuitants  upon  all  payments  made 
by  them.  The  Plaintiff's  bill  for  305/.  175.  was  ac- 
cepted and  paid  by  Howard  and  Gibbs,  who  afterwards 
delivered  an  account  to  the  Defendant,  in  which  they 
made  him  debtor  on  account  of  the  Plaintiff's  annuity 
to  the  extent  of  1925&,  which,  included  the  money  so 
advanced  by  them.  Howard  and  Gibbs,  in  an  affidavit, 
said  they  did  not  consider  themselves  Defendant's  agents, 
and  that  another  attorney  acted  always  on  his  behalf. 
.  In  November  last  the  Defendant  was  taken  in  execu- 
tion at  the  suit  and  under  the  direction  of  the  Plaintiff, 
without  the  knowledge  of  Howard  and  Gibbs,  for 
1848/.  lis.  SdL,  of  which  sum  the  Defendant  asserted 
680/.  36.  8<f.  had  been  paid  by  Howard  and  Gibbs  in 
O  4  advance 


192  CASES  in  HILARY  TERM 

1883.  advance  ai  aforesaid,  leaving  a  balance  of  1168L  8c 
due.  The  Defendant  received  notice  from  the  assignee* 
of  Howard  and  Gibbs,  who  had  become  bankrupts,  not 
to  pay  this  6802.  3s.  8d.  to  the  Plaintiff;  "  because  the 
bankrupts  had  paid  it  in  advance  on  the  credit  or  secu- 
rity of  the  said  annuity,  and  the  assignees  were  entitled 
to  recover  it  out  of  the  arrears,"  and  they  ordered  him 
not  to  pay  any  part  of  the  6801.  Ss .  8A  to  any  person 
but  the  assignees. 

The  Defendant  or  his  estate  had  never  paid  any  part 
of  the  184BL  1U.  8d 

Lens  Serjt.  had  obtained  a  rule  calling  on  the  Plain- 
tiff to  shew  cause  why  the  writ  of  execution  should  not 
be  set  aside  upon  payment  of  the  balance  due  to  Plain- 
tiff, with  the  costs,  fees,  &c  upon  such  balance  only. 

Vaughan  and  Toddy  Serjts.  opposed  the  rule  cm  be- 
half of  the  Plaintiff;  and  HuUock  Serjt  on  behalf  of  the 
assignees  of  Howard  and  Gibbs.  Nearly  the  same  ar- 
guments were  used  on  both  sides,  as  in  the  former  case; 
but  it  was  urged  that  this  waft  a  stronger  case  in  favour 
of  the  Plaintiff;  inasmuch  as  the  Defendant  being  prin- 
cipal, the  considerations  on  which  the  Court  acted  in 
favour  of  sureties  did  taot  arise,  and  it  appealed  dearly 
from  Gibbfs  letter,  that  the  ttoney  paid  by  bun  was  an 
advance  or  loan  to  the  Plafaftif£  and  not  a  payment  on 
account  of  the  attmrity.  "For  the  Plaintiff  it  was  alao 
urged,  that  money  paid  on  the  credit  of  a  fund  which 
fails,  is  paid  without  consideration ;  that  die  asdgnees  of 
Howard  and  Gibbs  might  sue  the  Plaintiff  for  what  he 
had  received  in  advance,  and  that  therefore  he  was 
without  remedy  if  the  present  execution  should  be  set 
aside. 

10  Dallas 
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Dallas  C.  J«    If  }  thought  tfaa  opinion  I  so  lately      J  8*3, 
delivered,  was  Wrong,  I  should  be  ready  to  say  so  *  but 
I  adhere  to  that  opinion;  and  with  respect  to  the  sub- 
stantial arguments  applicable  to  it,  I  do  not  think  this 
case  differs  from  the  preceding!    It  is  true  this  is  not 
the  case  of  a  surety,  and  between  the  case  of  a  surety 
and  the  case  of  a  principal  there  may  be  many  essential 
distinctions.    A  surety  is  favoured  in  equity  and  in  law, 
though,  perhaps,  when  he  enters  into  a  contract  with 
his  eyes  open,  there  is  no  veiry  good  ground  for  the 
favour  shewn  him;  the  distinction  however  has  been 
repeatedly  recognised.    But  that  distinction  makes  no 
difference  here,  nor  does  the  letter  from  James  Gibbs  ; 
that  letter  indeed  rather  makes  against  the  Plaintiff 
than  otherwise ;  for  the  commission  of  two  and  a  half  per 
cent*  which  it  states  to  have  been  charged,  shews  that 
the  advance  must  have  been  made  on  account  of  the  an- 
nuity: it  was  clearly  A  voluntary  advance  made  by 
Howard  and  Gibbs  on  account  of  the  annuity,  for  the 
benefit  of  this  commission  of  two  and  a  half  per  cent. 
But  if  they  have  so  made  the  advance  to  Carrol  for  the 
sake  of  this  benefit,  is  Carrol  entitled  to  put  in  force  his 
security  for  the  money  already  paid,  or  can  Howard  and 
Gibbs  put  it  in  force  without  his  consent?  I  see  nothing 
in  the  present  case  to  distinguish  it  in  effect  from  the 
preceding,  and  think  the  rule  must  therefore  be  made 
absolute. 

Park  J.  This  is  a  stronger  case  for  our  interference 
on  behalf  of  the  Defendant  than  the  other,  because 
here  the  execution  was  issued  on  the  authority  of  the 
Plaintiff,  for  a  sum  which  he  admits  be  has  received. 
Supposing  Howard  and  Gibbs  had  paid  Carrol  the 
whole  of  his  annuity,  could  it  be  pretended  that  Carrol 
'might  have  issued  execution  for  the  whole  that  he  had 
so  received  ?  Howard  and  Gibbs  are  in  the  situation  of 

persons 
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1823.  persons  who  have  inade  a  voluntary  payment;  that 
payment  they  cannot  rescind;  but  they  are  receivers  of 
the  Defendant's  rents,  and  out  of  those  rents  they  most 
seek  to  reimburse  themselves.  It  is  clear  that  we  have 
jurisdiction  over  our  own  process,  which  in  this  instance 
has  been  improperly  applied. 

Burrough  J.  The  money  was  paid  and  .received  as 
on  account  of  the  annuity;  the  receipts  that  were  given 
have  not  been  produced ;  if  they  had  been  produced,  I 
am  satisfied  it  would  have  appeared  on  the  face  of  those 
receipts,  that  the  payments  were,  made  on  account  of 
the  annuity,  which  indeed  sufficiently  appears  without 
the  production  of  them.  The  Plaintiff  has  the  assurance 
then,  to  issue  process  for  money  which  he  has  received, 
and  which  he  has  never  been  called  on  to  refund*  This 
is  a  great  abuse  of  the  process  of  the  court:  we  have  a 
right  to  interfere,  and  the  rule  must  be  made 

Absolute. 
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ARGUED  and  DETERMINED  1823. 

iir  m 

Court  of  COMMON  PLEAS, 

OTHER  COURTS, 

Easter  Term  (a), 

In  the  Fourth  Year  of  the  Reign  of  George  IV. 


MEMORANDUM. 

IN  the  course  of  the  last  vacation,  Sir  George  Wood 
resigned  the  office4  of  one  of  the  Barons  of  the  Court  of 
Exchequer,  and  was  succeeded  by  John  Hullock,  Esq., 
serjeant  at  law. 


(a)  Richardson  J.  was  absent  during  this  term,  being   afflicted 
with  ill  health. 
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April  xi.  Stead  v.  Liddard. 

A*,by  a  letter  'X'HIS  was  an  action  on  a  guarantee,  which,  at  the  trial 
LmH~^™  before  Dallas  C,  J.,  London  sittings  after  last  Hilary 

of  the  transac-  term,  wis  made  out  as  follows : 
^^^^      The  Defendant's  son,  Lewis  Agastiz  Liddard,  was  re- 
tered  into  an     siding  at  Drontheim,  when  the  Plaintiff  arrived  there  with 

a^Tljfnt  n#i  *****  °*  a  car 8°  °^  8toc't  ^^  on  b08^  a  vessel  called  the 
JB.  became  Fancy.  Defendant's  son  purchased  on  account  of  the 
party  to  the  Plaintiff  a  quantity  of  stock  fish  and  oil,  which  were  paid 
JJJSJi  forbythePIaintiff,inbabdrawnbythePlainti^andac- 
few  lines  at  cepted  by  the  Defendant's  son.  Defendant's  son  was  en- 
**  W"T?J  g«ged  by  Plaintiff  to  dispose  of  the  fish  and  oil,  and 
letten  C.  for  so  doing,  was  to  be  interested  in  one-third  as  a  coin- 
became  goa-  pensation  for  his  trouble.  This  agreement  was  com- 
™rjTaf  *  Pleted  by  ^  Pontiff's  writing  to  the  Defendant's  son 
indorsement  the  following  letter: 
on  the  back  of 

this  copy  of  *  l&>  &*&  I*M*i 

JLU  letter,  in  «  29th  Dec  1819. 

which  indorse-  «  Dear  Sir, 

waT  made  to  "  Having  paid  chief  part,  and  come  under  accept- 
the  terms  of  ance  for  the  remainder  of  the  colt  of  the  cargo  of  fish 
J^JSEI?  f<*  &*&  «»d  300  barrels  of  oil  to  Amsterdam  and 
aide :  Held,  AUonaj  with  the  freight  and  premium  insurance  per 
in  an  action  on  Fancy  also  paid  by  me,  I  have  drawn  on  you  of  this 


the  guarantee, 


date:  £. 


that  onlytone 

atamp  was  re-  At  two  months  date  for         -        -         1600. 

quired  oathi,  —  three  months  date  for       -        -      .1000. 

paper»  ana 

that  the  re-  *  " 

faenceinthe  £2600. 

indorsement  to 

the  terms  of  the  agreement  was  a  snfficient  memorandnm  of  the  consideration  far 

the  guarantee  within  the  sutute  of  frauds. 

which 
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which  you  will  please  accept,  and  which  I  pledge  myself  1823. 
for;  the  same  to  be  appropriated  for  the  repayment  to 
me  of  the  above ;  and  you,  on  the  other  hand,  are  to  re- 
mit your  father  or  me  the  proceeds  of  the  above  goods, 
and  the  balance  due  by  Jenssen  on  the  Mils  given  him  at 
Trondlijem,  to  meet  the  payment  of  your  acceptances 
as  above,  to  be  put  into  the  hands  of  my  bankers,  Sir 
P.  Pole  and  Co.,  for  the  purposes  mentioned.  The 
profit  or  loss  on  the  cargo  of  fish,  per  Fancy,  and  the 
200  barrels  being  on  account  of  yourself  one»thiid,  and 
me  two-thirds. 

"  I  am,  dear  sir, 

"  Tours  obediently, 
«D.  Stead." 
A  copy  of  the  above  letter  was  made,  and  kept  by 
Plaintiff;  at  the  foot  of  which  Defendant's  son  wrote 
as  under: 

"  Above  is  copy  of  a  letter  handed  to  me  this  day  by 
Mr.  Steady  and  agree  to  its  contents,  errors  excepted, 
having  accepted  the  bills  in  question  to  be  handed  to 
Sir  P.  Pbk  and  Co. 

"  Lewis  Agassiz  Liddard,  29th  JDec.  1819." 
On  the  back  of  the  copy  of  the  above  letter  in  pos- 
session of  the  Plaintiff  was  written  the  following  guaran- 
tee of  the  Defendant: 

«  26th  February,  1820. 
"  Mr.  D.  Stead, 
"Sir, 
"  I  hereby  agree  to  pay,  or  to  band  over  to  you  or 
to  Sir  P.  Pole  and*  Co.  immediately  on  receipt  thereof 
all  such  sums  of  money  and  bills  of  exchange  as  may 
come  to  my  hands  from,  or  be  remitted  to  me  by  my 
son  Lewis  Jgassb  Liddard,  agreeably  to  die  foregoing 
copy  of  *  letter,  and  agreement  or  undertaking;  such 
bills  or  monies  to  be  appropriated  to  the  payment  of 
the  acceptances  mentioned  in  the  said  copy  letter.    And 

in 
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1823.  in  consideration  of  your  having  paid  for  the  whole  cost  ' 
of  fish  and  oil  as  therein  stated,  and  having  given  to 
said  L.  A*  Liddard  an  interest  in  such  shipment  to  the 
extent  of  one-third,  I  hereby  engage  to  be  responsible 
and  accountable  to  you  for  the  proceeds  that  may  be 
procured  by  him  for  the  same,  and  for  the  due  appli- 
cation and  remittance  by  said  L.  A.  Ltddard,  in  con- 
formity with  said  copy  letter,  of  all  monies  and  bills 
which  he  may  receive,  or  that  may  be  paid  to  his  order 
on  account  of  the  said  fish  and  oil,  and  the  balance  of 
bills  given  to  Jenssen. 

"  I  am,  Sir, 

"  Your  most  obedient  servant, 
"  William  Liddard." 
Upon  this  paper,  when  it  was  produced,  there  was  one 
agreement  stamp* 

Lens  Serjt  moved  for  a  rule  to  shew  cause  why  a  ver- 
dict which  had  been  found  for  the  Plaintiff  should  not  be' 
set  aside  and  a. new  trial  granted,  on  the  ground  that 
there  was  no  stamp  for  the  Defendant's  guarantee.  That 
guarantee,  though  written  on  the  same  paper  as  the  copy 
of  the  agreement  between  the  Plaintiff  and  the  Defend- 
ant's son,  was  in  truth  a  separate  and  distinct  agreement 
between  different  parties,  and  ought  therefore  to  have  a 
separate  stamp.  The  stamp  act  (a)  had  provided,  that 
when  an  agreement  was  made  up  of  various  letters 
passing  between  the  parties,  it  should  be  sufficient  to 
stamp  one  of  the  series.  But  it  was  impossible,  here,  to 
connect  the  guarantee  from  the  Defendant  to  the  Plain- 
tiff with  the  agreement  between  the  Plaintiff  and  the 
Defendant's  son,  for  the  two  transactions  were  entirely 
distinct  contracts.  Zens. also  objected,  that  the  only 
consideration  stated  on  the  fece  of  the  guarantee,  waa  a 

past 
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post  or  executed  consideration,  which,  without  the  ad- 
dition of  a  previous  request,  was  no  consideration  at  all, 
and  then  the  guarantee,  for  want  of  a  sufficient  con* 
sideration  appearing  on  the  face  of  it,  was  void.  Wain 
v.  Workers  (a),  Saunders  v.  Wakefield  (b\  Jenkins  v. 
Reynolds,  (c) 


1888. 


Sctad 


LmnAfio. 


But  the  Court  thought  that  the  whole  formed  one 
transaction ;  that  one  stamp  therefore  was  sufficient;  and 
that  reference  being  made  in  the  guarantee  to  the  copy 
of  the  Plaintiff's  letter  on  the  same  paper,  and  forming 
part  of  the  same  transactibn,  there  was  a  sufficient 
memorandum  of  the  consideration  within  the  statute  of 
frauds.    They,  therefore,  refused  the  rule,  and  Lens 

Took  nothing. 
(a)  5  Sajt9  xo.         (6)  +B.&  A.  595.        (c)  3  B.  &  B.  14. 


Clifford  v.  Burton. 


April  19. 


TN  this  cause,  which  was  tried  before  the  Lord  Chief 
Baron  at  the  last  Hertfordshire  assizes;  the  Plaintiff, 
in  order  to  substantiate  a  demand  for  goods  sold  and 
delivered  at  the  Defendant's  shop,  proved  an  admission 
made  by  the  Defendant's  wife,  who  served  in  his  shop, 
and  carried  on  the  business  of  it  in  his  absence.  The 
witness  applied  to  her  for  282.  16s. ;  and  the  admission 
consisted  in  her  saying,  she  would  pay  it  if  the  Plaintiff 
would  allow  10/.,  which  she  claimed,  and  give  a  receipt 
in  full. 

It  was  objected,  that  the  circumstance  of  the  wife's 
serving  in  the  shop  was  not  evidence  of  such  a  general 

agency 


Where  the 
wife  served  in 
her  husband's 
shop,  and  car- 
ried on  the 
business  of  it 
in  his  absence: 
Held,  that  ad- 
missions made 
by  her  on  ap- 
plication to 
pay  for  goods 
before  deliver- 
ed at  the  shop, 
were  receiv- 
able in  evi- 
dence against 
her  husband. 


too 


IBM. 


Cuiiobd 
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agency  as  would  authorise  her  thus  to  settle  an  account, 
or  the  court  to  receive  evidence  of  such  a  transaction, 
which  was  altogether  separate  and  distinct  from  her 
service  in  the  shop. 

The  evidence  having  been  received,  and  *  verdict 
found  for  the  Plaintiff, 

Toddy  SerjU  now  moved  for  *  new1  trial  on  the  above 
objection  to  the  wife's  evidence :  he  contended,  that 
admissions  by  her  in  the  character  of  agent,  must  be 
confined  to  the  transactions  in  which  she  was  imme- 
diately employed;  that  she  had  no  authority  to  settle  an 
account  except  as  part  of  the  res  getUe  upon  the  de- 
livery of  goods  in  die  shop;  and  that  evidence  of  ad- 
missions made  upon  a  separate  application  for  payment 
ought  to  have  been  excluded.  In  Emmenon  v.  Blon- 
den(a)>  and  in  1  Str.  527.  jino*.,  the  wife  was  acting 
within  the  scope  of  her  authority,  and  what  she  said 
constituted  a  part  of  the  authorized  transactions.  But 
a  principal  is  not  bound  by  the  representations  of  the 
agent  made  at  a  different  time*  Peto  v.  Hague,  (b) 

But  the  Court  thought  there  was  evidence  from  which 
it  might  be  presumed  the  wife  was  acting  within  the 
scop*  of  her  authority  when  she  ottered  to  settle  a  de- 
mand for  goods  delivered  at  a  shop  in  which  sheserved, 
and  the  business  of  which  she  was  m  the  habitiof con- 
ducting;  and  they 

Refused  the  rule. 


(a)  lEjf.N.P.C.u**  (*)  sEsp.N.P.C*i$A. 
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Lanchesteb  v.  Thicker.  April  i^. 

J^I  the  trial  of  this  cause  before  Garraw  B.,  at  the  last  Twenty  pa- 
SuffbUc  assizes,  it  appeared  that  the  Plaintiff  end  ^^ 
Defendant  werey  in  the  year  1811,  churchwardens  of  retry  in  sign- 
Bwy.    That,  on  the  8th  of  Juhf  in  that  year,  at  a  ^^^er 
vestry  meeting  a  resolution  was  signed  by  the  Plaintiff  two  church- 
and  Defendant  and  twenty  other  parishioners,  that  the  wardens  to  put 
churchwardens  should  be  authorised  to  put  a  new  roof  ^pariA 
on  the  church  tower  belonging  to  the  parish.    Orders  tower;  the 
were  accordingly  given  by  the  Plaintiff  and  Defendant  ^^P^;. 
to  various  artificers  for  this  purpose,  and  the  work  was  curred  in  giv- 
duly  performed,  and  paid  for  by  the  Plaintiff.  inS  ordcr8  for 

In  1812,  at  a  vestry  meeting,  a  rate  was  made  to  re-  and  oJtdT* 
imburse  -the  churchwardens  for  the  sums  they  had  ex-  them,  the 
pended  in  the  repairs  of  the  church  tower.     Such  rate  ^^^^J , 
being  quashed  as  illegal  (a),  the  Plaintiff  sued  the  De-  a  rate  for  re- 
fendant  for  the  moiety  of  the  sums  paid  by  the  Plaintiff;  ^buning 
when  the  Defendant  pleaded  in  abatement,  that  the  \it€n  qUa*hed, 
promises  in  the  declaration  mentioned  were  made  by  him  the  Plaintiff 
jcSntly  with  others,  naming  the  twenty  parishioners  who  3Stod» 
had  signed  the  order  for  the  repairs  of  the  tower.  for  a  moiety 

A  verik*  having  been  found  for  the  Plaintiff,  rf  th?Jmo"erj 

°  so  paid  :  Held, 

on  motion  for 
Frere  Serjt.  now  moved  to  set  aside  this  verdict,  and  *  new  trial, 
enter  a  verdict  for  the  Defendant,  or  to  have  a  new  trial,  fcndan* could 
on  the  ground  that  those  parishioners  who  had  signed  not  insist  on 
the  vestry  resolution  jointly  with  the  Defendant,  mu8t*f^^f 
be  bound  by  their  own  signature,  and  equally  liable  with  thc  twenty 

parishioners 
who  had  sign- 
(a)  Rex  v,  Chapttoardens  of  Bradford,  t%  East,  $$6.  ed  the  vestry 

Vol.  I.  P  him, <**"' 
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1823.       him,  though  a  retrospective  rate  could  not  be  levied  on 

~*  ■         the  other  parishioners. 
Lanchbbtea 

V. 

Thicker.  But  the  Court  thought,  that  in  signing  the  resolution, 
they  acted  oriiy  as  vestrymen  without  any  intention  of 
becoming  separately  liable ;  that  there  could  be  no  more 
reason  for  joining  them  in  the  action  than  all  the  rest 
of  the  parishioners :  But  that  the  Defendant  having 
concurred  with  the  Plaintiff  in  giving  the  orders  to  the 
artificers,  was  liable  to  the  Plaintiff  for  a  moiety  of  what 
he  had  paid. 

Rule  refused. 


April  u).  Snape  and  Wife  v.  Dobbs. 


Where,  under  npHIS  was  an  action  of  account :  -the  Plaintiffs  in  their 

Smentfa1^  declaration  alleging  that  they  and  the  Defendant 

nal  reservoir     had  held  together  and  undivided,  as  tenants  in  common, 

was  made  oyer  njne  ^^  of  la|ld  covered  with  water,  and  a  fishery, 
lands  in  which  * 

A.  and  A       of  which  the  Defendant  had  the.  management  to  take 

had  separate      the  fish,  and  as  bailiff  of  the  Plaintiffi*  to  render  a 

the***  pro.      reasonable  account  of  what  he  received  more  than  his 

Tided  « that     just  share  thereof;  and  that  he  never  accounted. 

kwfoTfefe        And  ^  9uestion  wa*»  wheth*r  the  Defendant  was 
owner  or  tenant  in  common  with  the  Plaintiffs  of  this  fishery :  — 

owners  of  the    m  the  trial  before  Bosanquet  Sent,  who  aat  for  Richard- 

lands  on  which  -.  ,         _-  .  .      n 

any  such  re-     sob  J.  at  the  last  Worcester  assizes,  the  tacts  were  aa 

servoir  should     follow* 

be  made  to  let 

all  the  water 

out  of  such  reservoir  once  in  seven  years,  for  the  purpose  of  taking  the  fish  therein  :** 

Held,  that  A.  and  B.  were  not  tenants  in  common  of  this  septennial  fishery. 
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IV  Plaintiffs  and  Defendant  were  separately  pos-  1828. 
sessed  of  %wo  pieces  of  land,  about  four  acres  and  a-balf 
each,  which  the  proprietors  of  the  Birmingham  canal 
navigation  had  converted  into  a  reservoir  under  the  pro- 
visions of  81  G.  8.  c.  59.  By  the  J  1th  section  of  that 
act  it  is  provided,  "  That  it  shall  be  lawful  lor  the  owner 
or  owners  of  the  lands  on  which  any  such  reservoir 
shall  be  made,  to  let  all  the  water  out  of  such  reservoir 
once  in  serai  years,  for  the  purpose  of  taking  the  fish 
therein;  the  water  to  be  so  taken  out  in  the  month 
of  November,  and  at  no  other  time." 

Under  this  section  it  was  contended,  that  the  Plaintiffs 
and  Defendant,  though  severally  interested  in  the  lands 
over  which  the  reservoir  had  been  made,  were  tenants 
in  common  of  the  fishery  established  by  the  septennial 
exhaustion  of  the  reservoir;  but,  Boemquet  Ser)t.  thought 
their  interest  in  the  fishery  was  several ;  that  each  party 
was  entitled  to  have  the  fish  left  on  his  own  land  when 
the  reservoir  was  exhausted;  and  he  accordingly  di- 
rected a  nonsuit. 

Peake  Serjt.  now  moved  to  set  aside  this  nonsuit  and 
enter  a  verdict  for  the  Plaintiff,  or  to  have  a  new  trial, 
on  the  ground,  that  from  the  nature  of  the  ease,  the 
Plaintiff  and  Defendant  must  be  tenants  in  common  of 
the  fishery,  because,  as  the  fish  would  pursue  the  ebbing 
water,  and  finally  be  stranded  on  the  land  of  the  party 
who  was  lowest  down  the  stream,  no  fish  would  remain 
stationary  over  the  land  of  either,  and  there  would  be  no 
means,  in  case  of  exhausting  the  reservoir,  of  giving  each 
his  fair  share  of  the  profits,  without  supposing  a  tenancy  in 
common  in  all  the  fish ;  the  fish  thus  passing  from  the 
water  of  one  into  the  water  of  the  other,  the  parties  most 
have  the  same  sort  of  right  as  they  would  have,  if  die 
root  of  a  tree  had  extended  from  the  land  of  one  into 
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the  land  of  the  other;  and  in  that  case,  they  would  be 
tenants  in  common  of  the  tree.     Waterman  v.  Soper.  (a) 

But  the  Court  thought  that  each  of  the  parties  had  a 
several  right  of  fishery  in  the  water  over  his  own  land, 
and  that  when  the  reservoir  was  exhausted,  each  must 
take  his  chance  of  the  fish  that  should  be  left  aground  on 
his- own  soil. 

Rule  refused* 


(a)  l  Ld.  Rajm.  737. 

Note*  The  act  of  parlia- 
ment vests  the  fishery  in  the 
twners  of  the  land  on  which  the 
reservoir  shall  be  made.  The 
land  on  which  the  reservoir  in 
question  was  made,  was,  in  fact* 
purchased  absolutely  by  the  canal 


proprietors  of  the  Phuntms  and 
the  Defendant  with  sufficient  for 
a  considerable  margin  round  the 
banks;  so  that  it  should  seem 
the  canal  proprietors  are  entitled 
to  the  fishery,  and  not  the  parties 
in  this  cause* 


April  %i. 


Shebwin  v.  Smith. 


In  an  action  to 
recover  the 
amount  of  an 
apothecary's 
bill,  the  Plain- 
tiff who,  under 
S5G.  3.  *.X94* 
proves  a  certi- 
ficate from  the 
Society  of 
Apothecaries, 
need  not  also 
prove  an  ap- 
prenticeship 
served. 


gY  the  55  G.  3.  c.  194.  5. 14.  it  is  enacted,  that  after 
August  1st,  1815,  it  shall  not  be  lawful  for  any 
person,  except  persons  then  in  practice,  to  practise  as 
an  apothecary,  unless  he  shall  have  been  examined  by 
the  Court  of  Examiners  by  the  said  act  constituted,  or 
the  major  part  of  them,  and  have  received  a  certificate 
of  his  being  duly  qualified  to  practise  as  such,  from  the 
Court  of  Examiners.  Provided,  that  no  person  shall 
be  admitted  to  any  such  examination  for  a  certificate 
to  practise,  unless  he  shall  have  served  an  apprenticeship 
of  hot  less  than  five  years  to  an  apothecary,  and  upless 
he  shall  produce  testimonials  to  the  satisfaction  of  the 
Court  of  Examiners,  of  a  sufficient  medical  education 
"  and 
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and  of  a  good  moral  conduct :  and  that  no  apothecary  1823- 
shall  be  allowed  to  recover  any  charges  claimed  by  him 
in  any  court  of  law,  unless  such  apothecary  shall  prove 
on  the  trial,  that  he  was  in  practice  as  an  apothecary 
prior  to,  or  on  the  1st  of  August,  1815,  or  that  he  had 
obtained  a  certificate  to  practise  as  an  apothecary  from* 
the  Court  of  Examiners  as  aforesaid. 

The  Plaintiff  sought  by  this  action  to  recover  the 
amount  of  an  apothecary's  bill;  and  at  the  trial  of 
the  cause  before  BayUy  J.,  York  Lent  assizes,  1823, 
proved  a  certificate  duly  issued  by  the  Court  of  exami- 
ners constituted  by  the  55  6.  3.  c.  194,,  but  did  not 
prove  that  he  had  served  an  apprenticeship,  which  it  was 
objected,  he  ought  to  have  done  under  the  provision  of 
the  14th  section  of  that  act ;  the  objection,  however,  was 
overruled,  and  a  verdict  was  found  for  the  Plaintiff. 

Pell  Serjt,  who  moved  for  a  new  trial,  now  renewed 
this  objection  in  support  of  his  motion. 

But  the  Court j  considering  the  language  of  the  statute, 
"  that  no  person  shall  be  admitted  to  any  such  examin- 
ation unless  be  shall  have  served  an  apprenticeship," 
thought  the  certificate  conclusive  of  the  apprenticeship, 
and 

Refused  the  rule. 
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April  %4.  Christie  v.  Walker  and  Four  Others. 

Where  the  HTHE  affidavit  to  hold  to  bail  named  all  the  five  De- 
hold  to  bail  fendants ;  a  bailable  capias  was  issued  against  Walker 
named  five  on  the  4th  of  May%  1822,  in  which  writ  the  four  other 
™™f*?[?£  Defendants  were  not  named,  (either  in  the  body  of  the 
process  was  writ  or  the  ac  etiam  clause;)  and  on  the  11th  of  -May, 
issued  against  \$Q29  a  serviceable  capias  was  issued  against  the  four 
piece  taken,  in  other  Defendants,  in  which  Walker  was  not  named, 
which  he  alone  The  bail-piece  named  Walker  only,  of  the  five  Defend- 
JJ^ari-  ;  ants;  the  declaration  was  against  all  five, 
serviceable            The  Court  having  in  Michaelmas  term  last  refused  to 

process  was  *    enter  an  exoneretur  on  the  bail-piece,  which  was  moved 

issued  against 

the  other  four,  f°r> on  the  ground  of  a  variance  between  the  process  and 

who  were  not   the  declaration ;  (see  ante,  68.) 
named  in  the 
bailable  pro- 
cess i  the  de-        Bosanquet  Serjt,  in  this  term,  obtained  a  rule  nisi  to 

cJ*^^wa•  amend  the  bail  recognizance,  by  inserting  on  it  the 

five;  the  names  of  the  other  four  Defendants,  without  which 

Court  permit-  amendment,  the  Plaintiff  in  an  action  on  the  recog- 

tiff  to  amend"  n*zance  might  be  nonsuited  or  utiable  to  sustain  his 

the  bail  recog-  action.     Mann  v.  Calaw  (a),  Halliday  v.  Fitepatrick  (0), 

**?"*  *y  "-  were  dud  as  authorities  for  such  an  amendment 
setting  the 

names  of  the 

four  Defend-  pe\i  Serjt.  shewed  cause  against  the  rule.  The  Court 
been  7t  first  cannot  allow  the  amendment  required,  because  they 
cannot  put  on  record  a  statement  contrary  to  fact.  At 
the  time  when  the  bail-piece  was  taken  with  respect  to 
Walker %  the  action  had  not  commenced  against  the  four 
other  Defendants ;  the  capias  against  them  not  having 
been  sued  out  till  some  days  after  Walker  was  holden  to 

(a)  i  Taunt.  %2i.  (3)  4  Tatmt.Zjs* 

bail. 
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bail.     Walker  was  arrested  in  a  suit  against  Walker       1823. 

alone*  and  not  against  all  five*    The  affidavit  to  hold  ^J^J 
Walker  to  bail  was  no  commencement  of  the  action  v# 

against  the  other  four.  Waucbr. 


But  the  Court,  consistently  with  their  former  decisions 
in  this  cause,  held  that  the  amendment  required,  would 
not  be  contrary  but  according  to  t^p  fact;  that  the  affi- 
davit to  hold  to  bail  sufficiently  disclosed  the  cause  of 
action,  and  the  Plaintiff's  intention  to  sue  all  five  De- 
fendants ;  that  the  only  object  of  process  was  to  bring 
them  into  court;  and  that  he  ought  not  to  suffer  for 
suing  out  two  writs  when  the  practice  of  the  Court  re- 
quired him  to  do  so. 

Rule  absolute. 


Whitfield  v.  James. 


April  %$. 


(")N  the  28th  of  February  last,  the  Defendant  caused 
the  bill  of  his  attorney  to  be  taxed,  when,  the  bill 
amounting  to  68/.  11  s.  6<L,  the  prothonotary  took  off 
SL  Is.  &d.;  which  being  less  than  one-sixth  of  the  whole 
amount,  the  attorney  became  entitled,  according  to  the 
practice  of  the  court,  to  his  costs  occasioned  by  the  tax- 
ation. Those  costs  amounted  to  105.  only;  they  were 
not  demanded  at  the  time,  and  the  attorney  settled  a 
subsequent  account  with  the  Defendant,  without  apply- 
ing for  them.  He  now,  however,  by  Peake  Seijt, 
moved  for  a  rule  nisi  to  have  them  allowed ; 

But  the  Court  held,   that  if  he  meant  to  insist  on 
having  them*  he  ought  to  have  preferred  his  claim  at 

P  *  the 


Where  an  at- 
torney ii  en- 
titled to  the 
costs  occasion- 
ed by  the  tax- 
ation of  his 
bill*  he  ought 
to  apply  for 
them  at  the 
time;  and 
cannot  recover 
them  by  mo- 
tion after 
making  a  sub- 
sequent settle- 
ment. 
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the  time,  and  that  having  made  a  subsequent  settlement* 
he  could  not  now  be  permitted  to  open  the  account  for 
10* 

Rule  refused. 


April  %t* 


Tooth  v.  Boddington. 


Amendment  it 
so  little  fa- 
voured in  a 
writ  of  right 
that,  after  an 
amendment 
had  been  made 
under  a  judge'* 
order,  the 
Court  dis- 
charged the 
order; 


JfOSANQJJET  Serjt,  on  the  second  day  of  this  term, 
obtained  a  rule  nisi  for  discharging  a  Judge's  order 
made  on  the  21st  of  February  last,  after  plea  pleaded 
and  writ  of  view  served,  for  the  Plaintiff  to  be  at 
liberty  to  amend  the  declaration  in  this  cause,  which 
was  an  action  on  a  writ  of  right 

The  amendment  was,  in  a  material  point,  to  enable 
the  Demandant,  instead  of  demanding  freehold  lands, 
to  allege  that  he  was  seised  at  the  will  of  the  lord. 
Charlwood  v.  Morgan  (a)  was  cited,  to  shew  that  a  ma- 
terial amendment  is  not  permissible  in  a  writ  of  right. 

Lowes  Serjt  shewed  cause  against  the  rule,  but  it 
appearing  that  the  order  had  been  granted  inadvertently, 
the  Court  thought  the  amendment  such  as  ought  not  to 
be  permitted  in  a  writ  of  right,  and  made  the  rule 

Absolute. 


(•)  1iV.Jt.64. 
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1823. 

Glasjer  v.  Eve  and  Others.  April  »*. 

'T'HE  Defendants  as  assignees  of  one  Bamrnary  a  bank-  Held,  upon 

rapt,  had  taken  possession  of  property  which  the  moti°^or  f 

Plaintiff  churned  under  a  bill  of  sale  by  die  sheriff  of  m  «  acts0IK  * 

Lincoln  to  him,  upon  two  executions,  which  he  had  by  -A  again* 

issued  previously  to  the  bankruptcy,  against  the  effects  of  goo<^wilic]f 

the  bankrupt.    These  effects  the  Plaintiff  sought  to  A.  claimed  by 

recover  in  trover,  but  he  did  not  sue  the  Defendants  as  !stlgn?ei^ 

from  the  she- 
assignees.    At  the  trial  before  Graham  B.,  last  Lincoln  riff  under  an 

Summer  assizes,  the  Plaintiff  proved  warrants  of  attorney,  execution  at 

on  which  judgments  had  been  entered,  the  writs  of  exe-  JL^  c> 

cution,  and  the  assignment  from  the  sheriff;  but  omit-  effects,  A. 

ting  to  prove  the  judgments,  he  was  nonsuited.  mutf  jj"** 

Lens  Serjt.  having  obtained  a  rule  nisi  to  set  aside  agaiiutCas 

this  nonsuit,  and  have  a  new  trial,  weJ!  *•  the 

writ  of  execu- 
tion, unlets  it 
Vaughan  Serjt  now  shewed  cause  against  the  rukfc  appears  upon 

and  contended,  that  as  the  Plaintiff  asserted  a  right  of  **  Tt9ard  <* 

t.  i  -i.i.  .,  i    i_      judge's  report 

property,  he  must  shew  a  good  title  tn  omnibus,  and  that  that  JJ.  is  the 

the  judgment  was  a  constituent  part  of  his  title.  Vaughan  suqpee  of  C. 

cited  Martin  v.  Podger  (a),  in  which  Lord  Mansfield  held, 

that  even  sheriff's  officers,  when  defendants  in  an  action 

for  taking  goods,  were  bound  to  produce  the  judgment 

on  which  the  execution  issued. 

Lens,  in  support  of  his  rule,  argued,  that  it  was  suf- 
ficient for  the  Plaintiff  to  make' out  a  primd  facie  title, 
that  in  Martin  v.  Podger9  Lord  Mansfield  held,  that  the 
writ  alone  would  have  been  a  sufficient  justification,  as 

(a)  $  Burr*  4631* 

against 
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against  the  party  whose  goods  were  seised  under  it,  be- 
cause he  must  be  supposed  to  be  cognisant  of  the  judgr 
ment;  and  that  in  the  present  case,  the  Defendants 
being  assignees  of  thfe  party  against  whom  the  execution 
issued,  stood  exactly  in  the  same  situation  as  he  did ; 
and  to  this  the  Court  appeared  to  assent ;  but 

Vaughn*  here  interposed,  and  asserted,  that  it  did  not 
appear  on  the  record  or  on  the  Judge's  notes,  that  the 
Defendants  were  assignees;  when 

Dii&Aft  C.  J*  said,  if  there  wes  nothing  on  the  report 
from  which  it  could  be  collected  that  the  Defendants 
were  assignees,  the  jadffaetA  of  the  Court  must  be  de- 
cisive against  the  PkiatME 

There  being  some  little  difficulty  as  to  what  the  re- 
port contained;  but  ii  being  clear,  in  fact,  that  the  trial 
was  condueted  against  the  Defendants  as  assignees,  the 
counsel  on  both  sides  came  to  an  understanding,  at  the 
recommendation  of  the  Court,  that  the  judgment  of 
nonsuit  should  stand,  unless  the  Plaintiff  would  take  a 
new  trial  upon  payment  of  costs. 


mm 


April  %%. 


Upton  v.  Curtis  and  Another. 


In  replevin  by  J^EPLEVIN  for  taking  the  Plaintiff's  goods.  Avowry 

nan™agabst  a  for  *98i»  bein8  one  J**1**  rant  dne  to  ***  Dcfen*" 

landlord  who,   arts,  on   the  16th  of  Jpt%  1819,  from  Thomas  Pttt- 
towards  dis- 
charging the  rent  due  from  his  taunt,  distrained,  as  bailing  of  his  tenant  for  the 
amount  of  rent  doe  from  the  under-tenant  to  the  tenant  t 

Held,  that  the  tenant  was  not  a  competent  witness  to  prove  the  amount  of  the 
rent  due  from  the  under-tenant. 

math 


in  the  Fourth  Year  of  GEO.  IV. 


211 


man,  as  tenant  to  them,  of  the  place  hi  which  the  goods 
were  taken.  There  was  also  a  cognizance  by  the  De- 
fendants/as  bailiffs  of  Thomas  Pettman,  for  SOfc,  bring 
one  year's  rent,  due  from  the  Plaintiff,  as  tenant,  to 
Thomas  Pettman.  But  this  cognizance  was  abandoned1, 
on  account  of  some  inaccuracy  in  dates. 

At  the  trial  before  the  Lord  Chief  Baron,  at  the 
Kent  Summer  assizes,  1822,  it  appeared,  that  WUKam 
Pettman  being  seised  in  fee  of  the  premises  occupied  by 
the  Plaintiff,  demised  them  to  him  from  year  to  year, 
at  a  rent  of  201.  In  1814,  William  Pettman  demised 
these  pfetifaes,  along  with  others,  to  Thomas  Pettman, 
for  a  term  of  fourteen  years,  at  a  rent  of  298k  per 
annum,  and  in  1816  William  Pettman  conveyed  the 
whole  in  fee  tp  the  Defendants. 

Thomas  Pettman  thus  becoming  the  Defendant?*  te- 
nant, the  present  distress  was  in  feet  made  to  recover  a 
year's  rent,  due  from  the  Plaintiff  to  Thomas  Pettman  s 
tike  Plaintiff,  in  1814,  had  received  from  William  Pitt- 
man  notice  to  quit,  and  became  tenant  to  Thomas  Pete- 
man  under  a  new  agreement;  and  the  question  was, 
whether  Under  this  agreement,  the  rent  was  to  be  202. 
or  SOL  per  annum.  Thomas  Pettman,  who  was  called  by 
the  Defendants,  proved  that  the  Plaintiff  had  engaged 
to  pay  him  SOL  per  annum. 

This  evidence  was  objected  to,  on  the  ground  that 
Thomas  Pettman  was  an  interested  witness;  but  the 
Lord  Chief  Baron  received  the  evidence,  reserving  the 
point  for  the  consideration  of  this  Court,  and  the  jury 
found  a  verdict  for  the  Defendants. 

Lowes  SetjL  had  obtained,  on  the  above  objection,  a 
rule  nisi  to  set  aside  this  verdict,  and  have  a  new  trial; 
and  now. 


1823. 


Today  Serfa,  who  shewed  cause  against  this  rule, 
argued,  that  Thomas  Pettman  was  not  interested  in  the 

event 
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event  of  the  suit,  became  the  verdict  could  not  be  evi- 
dence for  or  »g»in«fc  him,  and  that  he  was  not  intererfed 
in  the  question  pat  to  him,  because,  if  he  increased  the 
amount  of  rent  to  be  received  by  the  Defendant^  he 
diminished  the  amount  which  he  could  afterwards  claim 
from  the  PlaintiE  Whatever  the  Plaintiff  paid  the 
Defendant*,  would  be  deducted  from  any  demand  Thomas, 
Pettman  might  have  against  the  Plaintiff. 

Lowes,  in  support  of  his  rule,  contended,  that  to 
whatever  amount  the  Defendant*  recovered  of  the  Plain- 
tifl;  to  that  amount  T.  Pettman  would  be  discharged  of 
the  rent  due  from  him  to  the  Defendants;— it  waty 
therefore,  clearly  T.Pettnuuts  interest  to  make  the  sunt 
which  the  Defendants  should  recover  of  the  Plaintiff 
larger  than  the  sum  due  from  the  Plaintiff  to  T.  Pett- 
man.   He  cited  JBtari  v.  JnsUy.(a) 

The  Court  were  of  opinion,  that  the  evidence  of 
T.  Pettman  ought  to  have  been  excluded,  and  made  the 
rule  for  a  new  trial 

Absolute* 

(a)  aiV.lt.33T. 


April  %%.  Wood,  Demandant ;  Axdebsey,  Tenant. 

Recovery.         O^  ^e  mot'on  °*  Heywood  Serjt,  the  Court  per- 
mitted this  recovery  to  pass,  although  the  words 
"  their  attorney"  were  omitted  in  the  warrant  of  attorney 
given  by  two  vouchees. 


in  the  Fourth  Yeae  of  GEO.  IV.  21 S 

182S, 

Wakemam  v.  Robinson.  April** 

TRESPASS,   for  driving   against  Plaintiff's  horse,  IF  erne  doe.  an 
and  injuring  him  with  the  shaft  of  a  gig.     Plea,  a42tbte  acci- 
-general  issue.     There  was  also  a  special  plea,  which  dent,  an  action 
was  not  supported  by  the  Defendant's  evidence  at  the  d?*  "*  & s 

rr  *  outer*  if  any 

trial  blame  attaches 

'    The  case  then  made  out  {London  sittings  after  last  *  Km.  though 
Michaelmas  term)  was  as  follows.  of  ^y  mten_ 

The  Plaintiff's  waggon  and  horses  were  proceeding  tion  to  injure; 
slowly  along  their  proper  side  of  the  road  towards  Lon-  "j^J^^3* 
don.    The  Defendant  was  coming  from  London  in  a  spirited,  or 
gi&  at  the  rate  of  seven  or  eight  miles  an  hour.  When  P""  ^  *"** 
the  Defendant  was  near  the  Plaintiff's  waggon,  a  coach  imperfect  har- 
proceedmg  towards  London,  approached  diem  on  the  ncss,  andTtEe 
side  of  the  road  opposite  to  that  which  was  occupied  by  fi^t  y^an- 
the  waggon.    The  Defendant  drove  between  the  coach  other  hone, 
and  die  waggon ;  and  though  in  the  interval  there  was  5?  "J^*  ca8e 
Toom  for  two  or  three  carriages  abreast,  the  horse  of  fujed  to  grant 
the  Defendant  plunged,  and  running  the  shaft  of  the  gig  *  new  *"*!» 
against  one  of  the  Plaintiff's  waggon-horses,  so  injured  ;ud«  who 
him  that  he  afterwards  died.  presided,  after 

The  defence  set  up,  was,  that  the  Defendant's  horse  ~j^guup* 
being  frightened  by  the  near,  noisy,  and  rapid  approach  the  Defendant 
of  a  butcher's  cart,  became  ungovernable;  that  the  in-  WM  l**01* 
jury  being  thus  occasioned    by  unavoidable  accident,  the  aeddemt 
without  any  negligence  or  default  on  the  part  of  the  were  unavoid* 
Defendant,  he  was  not  in  any  way  responsible  for  the  *^^^™ 

consequences.    The  weight  of  evidence,  however,  went  imputable  to 

him ;  omitting 
to  direct  the 

jury  to  consider  whether  the  accident  was  unavoidable  or  occasioned  by  any  fault  in 

the  Defendant. 

to 
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1828.  tc  establish)  that  the  Defendant's  horse  was  young,  and 
spirited ;  that  he  had  no  curb-chain ;  that  the  Defend- 
ant in  his  alarm,  pulled  the  wrong  rein,  and  that  he 
ought  to  have  continued  a  straight  course,  allowing  the 
coach  to  pass  between  him  and  die  waggon. 

The  learned  Judge  who  presided  directed  the  jury, 
after  a  full  summing  up,  that  this  being  an  action  of 
trespass,  if  the  injury  was  occasioned  by  an  immediate 
act  of  the  Defendant,  it  was  immaterial  whether  that 
act  was  wilful  or  accidental  He  did  not  direct  them 
to  consider  whether  the  accident  was  occasioned  by  any 
negligence  or  default  on  the  part  of  the  Defendant,  or 
was  wholly  unavoidable,  nor  was  he  requested  to  do  so 
by  the  Defendant's  counsel.  The  jury  found  a  verdict 
for  the  Plaintiff 

Pell  Serjt.  now  moved  for  a  new  trial,  on  the  ground 
of  an  alleged  misdirection.  ,  He  contended,  that  if  the 
mischief  complained  of  was  occasioned  by  unavoidable 
accident,  without  any  negligence  or  default  on  the  part 
of  the  Defendant,  the  Defendant  was  excused  on  the 
,  general  issue*  though  be  might  have  been  the  immediate 
cause  of  the  injury.  Gibbons  v.  Pepper  (a),  Weaver  v. 
Ward,  (b)  In  the  cases  in  which  defendants  have  been 
held  liable,  though  innocent  of  any  intention  to  do  in- 
jury, they  were  open  to  blame  in  some  way;  as  for 
using  a  dangerous  implement  without  sufficient  caution ; 
Underwood*.  Hewson  (c),  or  for  being  out  of  their  proper 
place.  Leamc  v.  Bray,  (d)  In  those  cases,  too,  die 
question  was  not  so  mueh  whether  the  Defendant  was 
liable,  as  what  kind  of  action  would  lie.  But  where  no 
blame  could  attach,  —  as  if  the  Defendant  were  driving 
with  care  a  quiet  horse,  sufficiently  harnessed,  and  an 


£#£•  1 34.  GO  3  Sojff  593. 

accident 
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accident  should  be  occasioned  by  such  a  horse  be- 
coming unmanageable  through  sudden  and  accountable 
fright,  such  a  defendant  was  not  liable  for  the  conse- 
quences ;  it  ought,  therefore,  as  in  action  for  running 
down  ships,  to  have  been  left  to  the  jury  to  determine, 
whether  or  no  any  blame  attached  to  the  Defendant. 

Vaughan  Serjt,  who  opposed  the  rule,  relied  on 
Leame  v.  Bray9  in  which  case  Grose  J.  says,  "  If  the 
injury  be  done  by  the  act  of  the  party  himself  at  the 
time,  or  he  be  the  immediate  cause  of  it,  though  it 
happen  accidentally  or  by  misfortune,  yet  he  is  answer- 
able in  trespass."  He  also  contended,  that  as  the  whole 
case  was  summed  up  to  the  jury,  they  had  sufficient 
opportunity  of  forming  an  opinion  as  to  the  degree  of 
blame  which  attached  to  the  Defendant 


1825. 


Pell  was  heard  in  support  of  his  rule. 

Dallas  C.J.  If  the  accident  happened  entirely, 
without  default  on  the  part  of  the  Defendant,  or  blame 
imputable  to  him,  the  action  does  not  lie;  but,  under 
all  the  circumstances  that  belong  to  it,  I  regret  that  this 
case  comes  before  the  Court  The  action  was  trespass, 
and  the  trespass  was  clearly  made  out  against  the  De- 
fendant It  has  been  contended,  indeed,  that  the 
Defendant  would  not  have  been  liable  under  any  form 
of  action ;  but,  upon  the  facts  of  the  case,  if  I  had  pre- 
sided at  the  trial,  I  shoold  have  directed  the  jury  that 
the  Plaintiff  was  entitled  to  a  verdict;  because  the  ac- 
cident was  clearly  occasioned  by  the  default  of  die  De- 
fendant The  weight  of  evidence  was  all  that  way.  I  ate 
now  called  upon  to  grant  a  new  trial,  contrary  to  the 
justice  of  the  case,  upon  the  ground,  that  the  jury  were 
not  called  on  to  consider  whether  the  accident  was  un- 
avoidable, or  occasioned  by  the  fault  of  the  Defendant 

There 
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There  can  be  no  doubt  that  the  learned  Judge  who 
presided  would  have  taken  the  opinion  of  the  jury 
on  that  ground,  if  he  had  been  requested  so  to  do ;  and 
under  all  the  circumstances,  I  am  of  opinion,  that  a 
new  trial  ought  not  to  be  granted  in  this  case. 

Bubbough  J.  concurred,  and  the  rule  was 

Discharged. 


April ao. 


Pace  v.  Marsh. 


Guarantee: 
sufficient  con- 
sideration on 
the  face  of  it 


TPHE  Defendant   gave  the  Plaintiff  the   following 
guarantee. 
«  Mr.  Pace, 
«  Sir, 
"  Mr.  Livie  having  chartered  your  ship  Roberts,  to 
bring  a  cargo  of  timber  from  New  Brunswick,  and  the 
same  being  landed  to  the  charterer,  and  he  having  paid 
you  one-half  the  freight,  and  given  you  his  acceptance 
for  the  remaining  half  at  four  months  date,  I  engage 
to  be  accountable  to  you  for  the  amount  of  said  accept- 
ance, should  it  not  be  paid  when  due. 

u  James  Marsh." 

Upon  a  motion  for  leave  to  enter  a  nonsuit,  after  a 
verdict  had  been  found  for  the  Plaintiff,  Vaughan  Seijt. 
objected  that  the  consideration  did  not  appear  on  the 
face  of  the  guarantee  so  as  to  render  it  available,  accord* 
ing  to  the  decisions  of  Wain  v.  Workers  (a),  Saunders  v. 
Wakefield  (b\  and  Jenkins  v.  Reynolds  {c) ;  and  he  en- 


(«)  5  Bast  R.  io.      (*)  4  A  W  A.S9S* 


(c)  $B.VB.  14. 
deavoured 
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deavoured  to  distinguish  the  case  from  Boehm  v.  Camp* 

beU.{a) 

v  '  '  Pack 

v* 
Dallas  C.  J.  These  are  eases  which  turn  on  dis-  Mawu. 
factions  extremely  nice,  and  ought  not  to  be  encouraged 
beyond  what  the  law  strictly  warrants ;  because  parties 
too  frequently,  by  entering  into  such  engagements, 
occasion  extensive  credit  to  be  given,  and  then  get  out 
of  their  obligation  in  any  way  they  can.  I  think  the 
consideration  clearly  appears  in  the  present  instance, 
independently  of  cases  which  might  be  adduced  in  sup- 
port of  the  guarantee ;  but  the  case  of  Boehm  v.  Campbell 
I  cannot  distinguish  from  the  present. 

Park  J.  concurred* 

Burrouoh  J.  It  is  plain,  on  the  face  of  this  guaran- 
tee, that  the  bill  would  not  have  been  taken  unless  thus 
secured. 

Rule  refused. 

(*)  3  Moore,  is* 


Kezia  Lathbury  v.  Arnold  and  Another.         Aprils 


T)  EPLEVIN  for  taking  and  detaining  the  Plaintiff's  a  Plaintiff  in 

cow.   There  were  several  avowries  and  cognizances,  «pkvin> 
which  stated  in  substance,  that  Arnold  was  seised  of  a  waa  founded 

on  a  custom 
to  demise  without  deed  right  of  common  appurtenant,  pleaded  generally  a  custom 
to  demise  the  light  of  common,  and  a  demise  according  to  the  custom :  Held,  on 
general  demurrer,  that  supposing  such  a  custom  good,  the  plea  was  ill  on  the  face  «>f 
it,  for  alleging  a  demise  of  a  thing  in  grant  without  a  frofirt  of  the  deed  of  grant, 
or  without  alleging  in  lieu  thereof  a  custom  to  demise  without  deed. 

Vol.  I.         '  Q  messuage 
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1825. 

Lathburt 

v. 
Arnold. 


messuage  and  land  in  Brackley,  in  the  county  of  Nor- 
ihamptotiy  to  which  common  of  pasture,  in  the  place 
in  which,  &c.  called  Barnland  Common^  was  appurtenant; 
and  because  the  said  cow  was  wrongfully  destroying  the 
herbage  on  the  said  common,  the  Defendants  distrained 
the  cow,  damage  feasant. 

To  these  avowries  and  cognizances  the  Plaintiff 
pleaded  several  pleas ;  the  substance  of  which  was,  that 
there  were  sundry  cottages  in  the  borough  of  Bracldey, 
to  which  there  was  right  of  common  of  pasture  appur- 
tenant on  Barnland  for  one  cow,  from  the  Saturday 
before  Whitsunday  until  the  feast  of  St*  Martin;  and 
that  there  was  a  custom  in  the  borough,  that  the  person 
seised  in  fee  of  these  cottages  might  demise  the  right 
of  common  of  pasture  either  with  the  cottages  or 
separate  therefrom,  and  distinct  from  and  independ- 
ent of  the  actual  occupation  of  such-  cottages;  and 
that  the  persons  accepting  a  demise  of  die  cottage* 
or  a  demise  of  the  right  of  common  of  pasture  ap- 
purtenant to  such  cottages,  separate  and  distinct  from, 
and  independent  of,  the  occupation  of  the  cottage 
to  which  it  was  appurtenant,  might  underlet  or  under- 
demise  such  right  of  common,  during  the  time  the 
person  so  underletting  or  underdemising  was  entitled 
to  such  right  of  common ;  that  before  the  time  when, 
&c,  the  archbishop  of  York  and  others  were  seised 
of  .one  of  these  cottages  with  the  appurtenances;  and 
being  so  seised  before  the  time  when,  &c,  demised  the 
same  to  William  Laihbury  s  and  that  William  Lathbury, 
according  to  the  custom,  underlet  and  underdemised 
the  said  right  of  common,  &c.,  appurtenant  to  the  said 
last-mentioned  cottage,  to  have  and  to  hold  to  the  said 
Ktpia,  during  the  period  that  the  said  William  waa  en- 
titled to  the  same;  wherefore  she  turned  her  cow  on  the 
place  in  whieh»  fee- 
To 
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To  these  pleas  there  was,  first,  a  general  demurrer, 
and  then  a  special  demurrer,  assigning  for  cause  that 
it  did  not  appear  that  William  Lathbury  had  underlet  or 
nhderdenused  the  right  of  common  by  any  deed  or  in* 
jtrwment  under  seal,  or  by  any  sufficient  writing  or  eon* 
veyance,  or  that  any  such  deed  or  conveyance  was 
brought  nrto  court,  or  that  the  said  Kezia  ever  became 
legally  entitled  to  the  right  of  common.  Joinder  in 
demurrer. 

On  these  pleadings  it  was  intended  to  raise  die 
question,  whether  a  custom  to  demise  by  parol  an 
incorporeal  hereditament  (such  as  a  right  of  common) 
could  be  supported  at  law.  But  the  judgment  of  the 
Court  turned  only  on  the  point,  whether,  supposing  such 
a  custom  to  be  good,  (as  to  which  no  opinion  was  de- 
livered,) it  was  sufficient,  in  a  plea  in  bar  to  an  avowry, 
to  allege  that  the  lessor,  under  such  a  custom,  demised, 
instead  of  alleging  that  he  "  demised  without  deed"  or 
to  allege  the  custom  as  a  custom  to  demise9  instead  of 
alleging  it  as  a  custom  to  demise  without  deed:  as 
to  which, 

The  Court  offered  to  permit  the  Plaintiff  to  amend ; 
but  die  having;  refused  this,  on  account  of  the  expence 
(for  the  pleadings  were  very  long), 


1833. 

Lathbury 

v. 
Arnold. 


Taddy  Serjt.  now  contended,  that  the  pleas  in  bar 
were  sufficient.  The  Plaintiff  has  alleged  the  custom  to 
demise  generally,  without  saying  whether  by  deed  or 
parol ;  and  this  she  may  do,  for  it  is  only  matter  of  in- 
ducement, which  need  not  be  stated  with  more  par- 
ticularity* Having  so  stated  the  custom,  it  is  sufficient 
to  allege  the  demise  to  be  according  to  the  custom ;  and 
it  would  have  been  inconsistent  with  the  former  state- 
ment to  allege  a  demise  by  deed.  So  that  the  cause  of 
objection  assigned  in  the  special  demurrer,  namely,  that 
there  is  no  profert  of  a  deed,  is  irrelevant ;  for,  as  the. 

Q  2  foregoing 
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1 823.  foregoing  part  of  the  pleas  is  framed,  there  is  no  reason 
why  the  Plaintiff  should  allege  a  deed :  the  objection 
should  have  been,  that  the  custom  is  not  stated  with 
sufficient  certainty ;  that  the  matters  demiseable  lying  in 
grant,  the  Defendants  might  expect  a  deed  to  be  produced 
at  the  trial,  and  yet  under  the  general  allegation  of  the 
custom,  the  Plaintiff  might  be  permitted  to  prove  a 
custom  to  demise  by  parol.  But  •  this  is  not  the  ob- 
jection made  on  the  special  demurrer;  and  on  the 
general  demurrer  it  cannot  be  raised,  because  the  pleas 
are  consistent  on  the  face  of  them.  In  debt  for  rait, 
the  Plaintiff  alleges  that  he  demised,  without  saying 
how ;  so  also,  in  an  action  on  a  composition  for  tithes, 
it  is  not  usual  to  state  any  contract  by  deed,  though  the 
tithes  lie  in  grant  only.  [Burrough  J.  Those  actions 
proceed  on  the  contract  to  pay  a  composition,  and  not  on 
any  grant.]  In  Bellamy's  case  (a)  it  was  holden,  there 
need  not  be  a  profert  of  the  deed  of  licence  where  the 
licence  was  executed ;  therefore,  there  is  nothing  incon- 
gruous in  alleging  a  demise  of  a  thing  in  grant  gene- 
rally, without  saying  by  deed;  especially  where  the 
mode  of  demise  is  not  the  gist  of  the  action,  but  only 
comes  in  question  incidentally,  and  where  a  prima  facie 
title  or  mere  colour  of  right  is  sufficient  to  support  the 
action.  As  between  the  lord  and  a  commoner,  greater 
strictness  may  be  required,  but  as  between  one  com- 
moner and  another,  it  is  sufficient  if  the  Plaintiff  has 
a  colour  of  right.    Hall  v.  Harding,  (b) 

Taddy  also  argued  at  length,  and  cited  various  au- 
thorities towards  establishing  the  validity  of  the  custom ; 
but  they  are  omitted  here,  as  no  judgment  was  given  on 
the  point. 

With  respect  to  the  pleas,  the  Court  thought  them 
ill,  even  on  general  demurrer,  for  want  of  precision ;  in- 

(*)  6  Rtp.  38.  (b)  1  BL  top.  673. 

asmucji 
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asmuch  as  the  demise  being  of  a  thing  in  grant,  nothing        1823. 

could  excuse  the  omission  of  the  profert  of  a  deed  but  _       - 

v      i,        .         n  ,      .        .  .  .     ,  Lathburt 

the  allegation  of  a  custom  to  demise  without  deed.  v. 

Judgment  for  the  Defendant. 


Freeman  t;.  Weston.  Mayx% 

'THE  Defendant  surrendered  in  discharge  of  his  bail  Where  the 

jn  this  action  on  the  20th  of  November  ,•  he  was  ~*fendant> 

after  surren- 
shortly  afterwards  removed  in  criminal  custody  for  a  dering  in  dis- 

misdemeanor  to  the  new  prison,  Clerkervwell,  and  re-  charg*  °f  n»* 

mained  there,  charged  with  this  and  other  actions ;  but  turn  in  the 

not  charged  in  execution  in  this  action.     In  Hilary  CommonPleas*. 

term,  he  was  brought  up  by  habeas  corpus  into  this  court  WMC°m™"tted 

from  ClerkeimeU  prison,  and  was  charged  in  execution  custody  for  a 

in  another  action  of  Brookes  v.  Weston*  misdemeanor, 

Pell  Serjt^  on  a  former  day  in  this  term,  obtained  a  m  8UCh  cus. 

rule  calling  on  the  Plaintiff  to  shew  cause  why  the  De-  tody,  the 

fendant  should  not  be  discharged  out  of  the  custody  of  J^^^     * 

the  keeper  of  the  new  prison,  C/erkenwell,  as  to  this  him  from  the 

action,  the  Plaintiff  not  having  proceeded  to  charge  n**0*  |Jeciu,» 
i     xv %     -.  .       .      ,        -  the  Plaintiff 

the  Defendant  in  execution  m  due  time.  had  omitted  to* 

charge  him  in 

Onslow  Serjt,.  who  shewed  eause  against  the  rule,  "^^  ^°0 

cited  Hodgson  v.  Temple  (a),    Walsh  v.  Davies  (A),  and  terms  after  his 

Bennett  v.  Kinnear(c),  to  shew  that,  though  it  might  ,m!?dc^ 

be  otherwise  in  the  King's  Bench,  by  virtue  of  the  ex-  0f  Common 

tensive  jurisdiction  of  that  court  in  criminal  matters,  Heas  has  no 

jurisdiction  to- 
bring  a  De- 
fendant up  out  of,  because  it  has  none  to  remand  him'  to,  a  criminal  custody*. 

.    (a)  I  Man£>.i6(H         (b)  %N.R.  245.         (r)  3  Moore,  259. 

Q  3  thfs 
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1828.  this  court  had  no  jurisdiction  to  bring  up  the  Defend- 
ant out  of  a  criminal  custody  for  the  purpose  of  being 
charged  in  execution,  and  then  to  remand  him ;  if  so, 
there  had  been  no  laches  on  the  part  of  the  Plaintiff. 
He  insisted  that  in  Brookes  v.  Weston  this  had  been 
done  inadvertently,  and  without  the  attention  of  the 
Court  having  been  called  to  the  difficulty.  (To  this  the 
Court  assented.) 

Pell,  in  support  of  his  rule,  urged  that  the  Defendant 
should,  according  to  the  rules  of  the  court,  have  been 
charged  in  execution  within  two  terms ;  that  he  might 
have  been  brought  up  to  be  so  charged,  because,  as  Pell 
asserted,  he  had  been  so  brought  up  and  charged  in 
the  Court  of  King's  Bench  in  an  action  pending  there. 
If,  however,  it  should  be  thought  the  Court  of  Common 
Pleas  had  not  the  same  jurisdiction  in  such  a  matter  as 
the  Court  of  King's  Bench,  then  the  Plaintiff  ought, 
under  the  circumstances,  to  have  applied  for  further 
time  to  charge  the  Defendant  in  execution;  and  it 
would  have  been  granted  to  him  in  the  same  way  as  it 
is  granted  to  sheriffs,  when  occasion  requires,  to  extend 
the  return  of  a  writ. 

Cur.  adv.  vuli. 

Dallas  C.  J.  This  is  a  rule  calling  upon  the  Plain-* 
tiff  to  shew  cause  why  the  Defendant  should  not  be  dis- 
'  charged  out  of  the  custody  of  the  keeper  of  the  new 
prison,  Clerkcnxvelt,  as  to  this  action,  the  Plaintiff  not 
haying  proceeded  to  charge  the  Defendant  in  execution 
in  due  time.  This  application  proceeds  .upon  the  no- 
tion, that,  as  he  has  not  been  charged  in  execution  in 
due  time,  he  ought  to  be  discharged ;  but  if  his  not 
having  been  charged  in  execution  has  not  been  occa- 
sioned by  the  laches  or  wilful  delay  of  the  Plaintiff  it 
follows  that  the  ground  of  the  application  foils.  Has 
there  then  been  any  laches  on  the  part  of  the  Plaintiff? 

It 
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It  appears  that  this  Defendant,  after  being  surrendered 
before  Mr,  Justice  Parky  in  discharge  of  his  bail,  was 
removed  first  to  the  Kings  Bench  prison,  and  afterwards 
to  Qerkemett  prison,  and  sentenced  to  an  imprison- 
ment for  crime;  which  imprisonment  is  still  continuing. 
Now,  in  order  to  charge  a  man  in  execution,  the  custody 
must  be  changed  to  the  prison  of  this  court  Could 
the  Plaintiff  do  this  without  the  assistance  of  this  Court? 
Certainly  not.  The  Court  itself  has  no  such  power ; 
for  it  was  settled  in  Walsh  v.  Davies  (a),  where  all  the 
authorities  were  weighed,  and  considered,  that  where 
a  Defendant  is  in  criminal  execution,  this  Court 
cannot  charge  the  Defendant  in  a  civil  action;  for 
it  cannot  change  the  custody,  and  then  commit  the 
Defendant  again  upon  the  criminal  matter.  It  Js 
.  true,  that  was  only  the  case  of  charging  him  with  a 
declaration;  but  a  Defendant  is  equally  entitled  to  a 
discharge  if  not  charged  with  a  declaration  in  due  time, 
as  he  is  if  not  charged  in  execution  in  due  time ;  and  if 
not  entitled  to  be  discharged  in  the  one  case,  he  cannot 
be  in  the  other. 

What  the  Court  of  King's  Bench,  as  the  first  court  * 
of  criminal  jurisdiction  in  the  kingdom,  has  done,  or 
may  do,  in  cases  of  this  kind,  cannot  apply  here ;  for 
in  such  cases  the  habeas  corpus  is  taken  out  on  the 
crown  side  of  that  court;  and  it  has  been  long  decided 
that  it  could  only  be  taken  out  on  the  crown  side.  We 
have  been  pressed  with  the  argument,  that  the  Plaintiff 
should  have  applied  to  the  Court  to  extend  the  time  for 
charging  him  in  execution.  But  that  can  only  be  ne- 
cessary to  excuse  what,  if  the  Court  did  not  interpose, 
would  be  deemed  laches  on  the  part  of  the  Plaintiff; 
but  having  shewn  that  the  Plaintiff  could  not  do  any 
thing,  and  that  the  Court  could  do  nothing  to  assist 
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him,  any  application  to  the  Court  would  have  been 
useless.  But  it  is  said,  the  Court  in  one  instance  have 
charged  this  very  Defendant  since  the  criminal  custody 
commenced ;  be  it  so :  this  has  passed  with  the  officer 
of  the  court  inadvertently,  and  he  admits  it  was  wrong. 
But  even  suppose  the  matter  had  been  done  by  the 
Court  itself,  the  attention  of  the  Court  not  being  drawn 
to  it,  it  can  form  no  precedent;  and  probably  the  Court 
may,  upon  proper  application,  discharge  that  order,  as 
having  been  improvidently  made ;  but  on  this  we  mean 
to  give  no  opinion* 

The  Court  wished  to  shew  the  grounds  of  their  judg- 
ment; but  the  very  certificate  of  causes  of  detainer  re-* 
turned  by  the  keeper  of  the  Clerkenwell  prison,  and  the 
rule  of  B.  R.  upon  it,  prove  the  propriety  of  the  decision; 
for  the  rule  states,  that  when  the  said  Join  Weston  shall 
have  paid  the  said  fine  of  1002.  he  shall  be  redelivered 
into  the  custody  of  the  marshal,  charged  with  the  said 
action  as  aforesaid,  and  with  the  several  other  matters 
mentioned  in  the  said  return;  of  which,  the  case  of 
Freeman  v.  Weston  is  one.    This  rule  mu*t,  therefore,  be 

Discharged. 


The  Court  afterwards,  on  the  motion  of  Pell  Serjt., 
discharged  the  rule  granted  in  Brookes  v.  Weston  for 
charging  the  Defendant  in  execution  in  that  suit 
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Barford,  Administrator  of  N.  Pitts,  v.  m*7  3> 

Stuckjsy. 

T^EBT  on  an  annuity  deed,  which  being  set  out  on  .4.  and  A,  by 

oyer,  was  in  substance  as  follows :  * ' ?eed,/pe"i„ 

J  citing  that  C 

An  agreement  made  and  entered  into  the  11th  day  had  left  them 
of  May,  1810,  between  Barnaby  John  Bartlett  and  Fit*  consderaUe 
cent  Stuckey,  of  the  one  part;  and  Nathaniel  Pitts,  a  ^JT^ttlt 
lieutenant  in  his  majesty's  royal  marine  forces,  of  the  ment,  with  re- 
other  part.     Whereas  John  Stuckey,  Esq.,  deceased,  did,  ^S^^■, 
in  and  by  his  last  will  and  testament  in  writing,  bearing  issue  male  of 
date  the  8th  day  of  January  last,  give  and  devise  unto  Am  *"}  -*•>  to 
Abraham  Follett  and  Thomas  Stacker  therein  named,  and  ^  rf  g^ 
to  their  heirs,  certain  manors,  messuages,  farms,  lands,  Hues,  but  had 
and  hereditaments  in  his  said  will   particularly  ex*        c  no  other 


w i  for 

pressed ;  to  hold  the  same  nnto  the  said  Abraham  Follett  IX,)  agreed 

and  Thomas  Stacker,  and  their  heirs,  to  the  use  of  the  w5th  D-> Wa 

executors  and 
said  Barnaby  John  Bartlett,  and  his-  assigns,  for  life ;  administrators, 

remainder  to  the  use  of  the  first  son  of.  the  body  of  the  to  pay  him  an 
said  Barnaby  John  Bartlett  lawfully  begotten;  and  in  JJJj£J^ 
default  of  such  issue,  remainder  to  the  use  of  the  second,  years,  if  A. 
third,  fourth,  fifth,  and  all  other  the  sons  of  the  said  »**•>«•  the 
Barnaby  John  Bartlett  lawfully  begotten,  and  their  heirs ;  them,  should 
and  in  default  of  issue  male  of  the  said  Barnaby  John  *°  W  ]"*s 
Bartlett,  remainder  to  the  use  of  the  said  Vincent  Stuckey  D  shoukldie 
and  his  assigns  for  life;  remainder  to  the  use  of  the  first  within  the 

term,  to  his 
child  or  chit 
dren,  if  any,  in  such  proportions  as  D.  should  appoint,  or  in  default  of  appointment, 
to  all  of  them  equally  ;  and  if  there  should  be  no  child,  to  his  wife,  if  she  should 
remain  a  widow* 

D.  covenanted  that,  if  he  or  his  children  should  come  into  the  property  left  by  C.» 
they  would  refund  all  that  might  have  been  received  under  the  annuity. 

D.  having  died  within  the  term,  and  also  his  only  child,  and  wife ; 

Held,  that  I).V administrator  was  not  entitled  to  claim  payment  of  the  annuity 
after  their  deaths. 

son 
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son  of  his  body  lawfully  begotten;  and  in  default  of 
such  issue,  remainder  to  the  use  of  the  second,  third, 
fourth,  fifth,  and  all  other  the  sons  of  the  said  Vincent 
Stuckey  lawfully  begotten,  and  their  heirs;  and  in  de- 
fault of  issue  male  of  the  said  Vincent  Stuckey,  remainder 
to  the  use  of  the  said  Nathaniel  Pitts,  and  his  assigns, 
for  life,  with  divers  remainders  over ;  and  the  said  John 
Stuckey  did,  in  and  by  bis  said  will,  also  give*  and  devise 
unto  the  said  Abraham  Eotfett  a*d  Thomas  Stacker  cer- 
tfun  other  messuages,  fates,  land*  sod  hereditaments 
in  his  said  will  also  particularly  expressed ;  to  hold  the 
«upe  unto  the  said  Jbraham  Follett  **&  Thomas  Stacker, 
end  their  heir*  to  the  use  ef  the  said  Vincent  Stocky, 
and  his  assigns,  for  his  life ;  remainder  to  the  use  of  the 
first  am  of  his  body  lawfully  begotten;  and  in  default 
of  #qch  issue,  remainder  to  the  use  of  the  second,  thud* 
fourth,  fifth,  and  all  other  the  sons  of  the  said  Vincent 
Stuckey  lawfully  begotten,  and  their  heirs ;  and  in  de- 
fault of  issue  male  of  the  said  Vincent  Stuckey*  remainder 
0  the  use  of  the  said  Barnaby  John  Bartlett,  and  his 
assigns,  for  life;  remainder  to  the  use  of  the  first  son  of 
his  body  lawfully  begotten  5  and  in  default  of  such  issue, 
remainder  to  the  use  of  the  second,  third,  fourth,  fifth, 
and  all  other  sons  of  the  said  Barnaby  John  Bartleti 
lawfully  begotten,  and  their  heirs;  and  in  default  of 
issue  male  of  the  said  Barnaby  John  Bartlett,  remainder 
to  the  said  Nathaniel  Pitts  and  his  assigns  for  life,  with 
divers  remainders  over:  and,  whereas,  in  regard  that 
the  said  John  Stuckey  did  not,  in  and  by  his  said  will, 
make  any  further  or  other  ^provision  for  the  said  Na- 
thaniel Pitts,  and  in  consideration  of  the  great  regard 
and  esteem  which  the  said  Barnaby  John  Bartleti  and 
Vincent  Stuckey  have  for,  and  bear  towards  the  said 
Nathaniel  Pitts,  they,  the  said  Barnaby  John  Bartleti 
and  Vincent  Stuckey,  have  agreed  to  grant  him  an  an- 
nuity of  5002.  per  annum  for  the  term  of  21  years,  in 
15  case 


in  tub  Foukth  Year  OP  GEO.  IV. 


287 


ewe  they  sbould  so  long  live  and  in  the  event  of  either 
of  their  deaths  within  the  said  term,  then  if  the  sur- 
vivor sh*U  so  long  live,  and  be  in  actual  possession  of 
all  the  said  settled  hereditaments :  to  commence  from 
the  25th  day  of  March  last,  and  to  be  paid  half  yearly : 
and  in  case  of  the  death  of  the  said  Nathaniel  Pitts  be- 
fore the  expiration  of  the  said  tero  of  21'  years,  they, 
the  said  Bamaby  John  Bartlett  and  Vincent  Stuckey, 
have  further  agreed  that  they,  or  the  survivor  of  than, 
will  pay  the  said  annuity  for  the  term  aforesaid,  sub- 
ject as  aforesaid,  to  and  for  the  use  and  benefit  of  the 
•  child  or  children  of  the  said  Nathaniel  Pitts,  if  any,  in 
such  proportions  as  be  the  said  Nathaniel  Pitts  shall  by 
.deed  or  will  appoint;  wd  in  default  of  appointment,  for 
the  benefit  of  all  his  children  equally,  but  in  case  there 
shall  be  no  child  of  the  said  Nathaniel  Pitts  living  at 
the  tijae  of  his  decease,  happening  within  the  said  term, 
then  the  said  annuity  to  be  paid  in  like  maimer,  for  the 
then  remainder  of  the  said  term  of  21  years,  ip  case  the 
said  Bamaby  John  Bartlett  and  Vincent  Stucjcey,  or  the 
survivor  of  them,  shall  be  then  living,  unto  his  present 
wife,  for  and  during  such  period  only  as  she  shall  con* 
tinue  his  widow  i  which  paid  annuity  of  5Q0/.,  it  is  agreed, 
shall  be  paid  in  the  proportions  following,  that  is  to  say, 
350/.  as  and  for  the  said  Bamaby  John  Bartletfn  share 
thereof,  and  1502-  as  apd  for  the  wid  Vincent  Sfuckqfs 
share  thereof:  and  it  is  also  agreed,  that  if  on  the  death 
of  the  said  Bamaby  John  Bartlett,  or  Vincent  Stuc/cey, 
within  the  said  term,  the  survivor  of  them  eball  be  in 
possession  of  the  said  manors,  messuages,  hereditaments, 
and  premises,  then  the  said  annuity  shall  be  paid  as  be- 
fore stipulated,  by  such  survivor,  for  the  then  remainder 
of  the  said  term  of  21  years,  in  case  such  survivor  shall 
so  long  live ;  but  in  case  the  said  Nathaniel  Pitts,  or  his 
heirs,  shall,  at  any  time  during  the  said  term,  come  into 
possession  of  the  said  manors,  messuages,  farms,  lands, 

and 
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and  hereditaments,  under  the  limitations  in  the  will  of 
the  said  John  Stuckey  expressed,  or  shall  otherwise,  by 
operation  of  law,  obtain  or  get  into  possession  of  the 
hereditaments  so  by  the  will  of  the  said  John  Stuckey 
devise^,  that  then  the  said  annuity  is  to  ceafce  and  be 
utterly  void ;  and  then,  in  either  case,  the  said  Nathaniel 
Pitts,  his  heirs,  executors,  or  administrators,  are  to  repay 
to  the  said  Bamaby  John  Bartlett  and  Vincent  Stuckey 
respectively,  and  to  the  survivor  of  them,  their  and  his 
executors  and  administrators,  in  the  proportions  afore- 
said, all  sums  of  money  by  him,  the  said  Nathaniel  Pitts* 
his  children  or  wife,  received  for  or  on  account  of  the 
said  annuity :  now,  therefore,  this  agreement  witnessed!, 
that  for  the  considerations  aforesaid,  they,  the  said 
Bamaby  John  Bartlett  and  Vincent  Stuckey,  do  hereby, 
for  themselves,  severally  and  respectively  promise  and 
agree  to  and  with  the  said  Nathaniel  Pitts,  his  exe- 
cutors or  administrators,  that  they,  the  said  Bamaby 
John  Bartlett  and  Vincent  Stuckey,  shall  and  will,  during 
the  said  term  of  21  years,  to  commence  as  aforesaid,  in 
case  they  shall  so  long  live,  well  and  truly  pay,  or  cause 
to  be  paid,  unto  the  said  Nathaniel  Pitts,  or  in  case  of 
his  death  within  the  said  term,  then  unto  or  for  the  use 
of  his  child  or  children,  if  any,  but  if  not,  then  unto  his 
present  wife,  in  case  she  shall  continue  his  widow,  one 
annuity  or  clear  yearly  rent,  or  sum  of  500/.,  in  the 
proportions  and  shares  hereinbefore  mentioned,  by  two 
equal  half-yearly  payments,  on  the  several  days  and  times 
hereinafter  mentioned,  that  is  to  say,  the  29th  day  of 
September  and  the  25th  day  of  March,  in  each  and  every 
year,  together  with  a  proportionate  part  of  the  said 
annuity,  up  to  the  time  of  the  decease  of  the  survivor 
of  them,  the  said  Bamaby  John  Bartlett  and  Vincent 
Stuckry,  in  case  they  shall  both  die  before  the  expiration 
1  of  the  said  term  of  2 1  years,  and  such  survivor  shall  hap- 

-  pen 
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pen  to  die  between  any  of  the  said  half-yearly  payments, 
or  before  a  full  half-yearly  payment  shall  become,  due 
and  payable,  without  any  deduction,  defalcation,  or  abate- 
ment of  any  sort  or  kind,  parliamentary  or  otherwise 
whatsoever;  the  first  payment  thereof  to  be  made  and 
begin  on  the  29th  day  of  September  next  ensuing  the 
date  hereof:  and  the  said  Nathaniel  Pitts,  for  himself, 
his  heirs,  executors,  and  administrators,  doth  hereby 
promise  and  agree  to  and  with  the  said  Barnaby  John 
Bartlett  and  Vincent  Stuckey,  and  the  survivor  of  them 
respectively,  and  with  their  respective  .executors  and 
administrators,  that  in  case  he,  the  said  Nathaniel  Pitts, 
or  his  heirs,  shall,  at  any  time  during  the  said  term, 
come,  into  possession  of  the  said  manors,  messuages, 
forms,  lands,  and  hereditaments,  under  or  by  virtue  of 
the  limitations  in  the  will  of  the  said  John  Stuckey  ex- 
pressed, or  shall  otherwise,  by  operation  of  law,  obtain, 
possession  of  the  hereditaments,  by  .the  will  of  the  said 
John  Stuckey  devised ;  then,  that  he,  the  naid  Nathaniel 
Pitts,  his  heirs,  executors,  or  administrators,  shall  and 
will  immediately  thereupon  well  and  truly  pay,  or  cause 
to  be  paid,  unto  the  executors  or  administrators  of  the 
said  Barnaby  John  Bartlett  and  Vincent  Stuckey,  or  the 
survivor  of  them  respectively,  in  the  proportions  afore- 
said, all  and  every  sum  and  sums  of  money  received  by 
him,  his  said  children,  or  wife,  for.  or  on  account  of  the 
same  annuity.  In  witness  whereof,  the  said  Barnaby 
John  Bartlett,  Vincent  Stuckey,  and  Nathaniel  Pitts,  have 
hereunto  set  their  hands  and  seals,  the  day  and  year 
first  above  written. 

Averments:  that  Nathaniel  Pitts  died  within  the  term, 
intestate  and  without  making  any  appointment;  that 
Martha  Elizabeth  Pitts,. his  only  child,  afterwards  died 
within  the  term,  intestate  .and  without  making  any  ap- 
pointment; that  the  wife  of  Nathaniel  Pitts  also  died 
within  the  term,  in  the  life-time  of  Nathaniel  Pitts ;  that 

the 
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182*.  the  Plaintiff  took  out  administration  of  the  effects  of 
Martha  Elizabeth  Pitts  bjx^  of  Nathanid  Pitts ;  and  that 
three  half-yearly  payments  of  the  annuity  were  in  ar- 
r ear.     General  demurrer  and  joinder. 

This  case  was  argued  twice.  By  Taddy  Serjt-  for  the 
Defendant,  and  Lens  Serjt.  for  the  Plaintiff,  in  Trinity 
term,  1 822 ;  and  by  Peake  Serjt.  for  the  Defendant,  and 
Bosanquet  Serjt.  for  die  Plaintiff,  in  this  term. 

Arguments  in  support  of  tile  demurrer.    Where  there 
is  any  doubt,  a  deed  must  be  construed  most  strongly 
against  the  grantor;  and  his  intention  must  be  collected, 
not  from  any  particular  expression,  but  from  the  whole 
of  the  deed  taken  together.     Boe  <L  Wilkinson  v.  Tra** 
fner  (a),  Payler  v.  Homersham  (6),  2find  v.  Marshall,  (c) 
But  taking  the  whole  of  this  instrument  together,  it  is  clear 
the  grantors  meant  to  confine  the  annuity  to  the  persona 
named  in  the  deed :  for  those  persons,  individually,  the 
grantors  were  anxious  to  make  a  provision,  because  they 
had  been  disappointed  of  property  which  came  to  the 
hands  of  the  grantors.  The  annuity,  therefore,  is  granted 
to  N.  Pitts,  with  power,  not  to  sell,  but  to  dispose  of  it 
among  his  children;  he  could  not  dispose  of  it  to  a 
stranger  after  his  life,  neither  will  the  law.    Though  the 
grantors  agree  wfth  N.  Pitts  and  his  executors,  in  order 
to  the  due  discharge  of  any  arrears  that  might  be  doe 
at  the  death  of  N.  Pitts,  the  agreement  is,  that  they 
will  pay,  not  N.  Pitts  and  his  executors,  but  N.  Pitts 
and  such  children,  if  any,  as  he  shall  appoint — such 
children — not  such  children  and  their  executors;  and 
in  default  of  children,  the  widow — not  the  widow 
and  her  executors,  but  the  widow  only — during  her 
widowhood.     If  a  child,  after  the  death  of  the  father, 
had  taken  an  absolute  interest  during  the  term,  and  had 

(a)  %  mit.  75.       (*)  4  M.  &  S.  4t6.       (0  i  J.  «*  B.  319. 
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died  before  the  mother,  the  annuity,  instead  of  going 
over  to  th*  mother,  might  hare  gone  to  the  extorter  of 
the  child.  It  is  clear,  therefore,  that  the  intention  of 
the  grantors  was,  not  to  pay  the  annuity  at  all  events 
daring  the  term,  but  only  in  ease  the  parties  for  whom? 
they  were  sohtitous,  should  so  long  live,  and  should  not 
become  possessed  of  the  estate  of  which  they  had  been 
disappointed*  The  clause  under  which. they  are  to  re- 
pay whet  they  have  received,  in  case  they  become  pos- 
sessed of  that  estate,  is  conclusive  in  favour  of  this 
construction. 


18*3. 


Arguments  for  the  Plaintiff.    The  covenant  is  with 
N.  Pitts  and  his  executors,  to  pay  him  an  annuity  during 
a  term  of  21  years;  and  if  he  dies,  to  pay  his  children 
or  bia  widow.    The  covenant  is  not,  to  pay  during  21 
years  if  the  parties  shall  so  long  live,  bat  to  pay  ab- 
solutely to  them,  in  a  certain  order  of  succession.    This* 
therefore,  is  an  absolute  interest  in  N.  Pitts  j  and  as  such* 
vests  in  his   executor  on  his  death,  (Gosley  v.  Gtf- 
ford(a)  and  the  authorities  therein  contained,)  unkas 
the  deed  contain  some  clause  of  cesser,  or  some  stipu- 
lation specifying  an  event  oo  which  the  grant  is  to 
cease.     Such  an  event,  indeed,  is  specified  in  the  deed, 
namely,  the  event  of  the  grantees9  coming  into  pos- 
session of  certain  property ;  but  that  event  has  never 
happened,  and  the  annuity  must  therefore  be  paid* 

Dallas  C  J.  It  is  admitted,  that  this  is  a  question 
of  intention  only,  to  be  collected  from  the  words  of  the 
deed  taken  all  together,  and  considered  with  reference 
to  the  object  of  the  deed ;  and  that  there  is  no  reported 
case  which  applies  particularly  to  the  present  Looking 
at  the  whole  deed,  I  think  the  grantors  intended  that 
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this  should  be  an  annuity  or  provision  for  the  family ' 
described  in  the  deed,  and  that,  therefore,  the  annuity 
has  now  ceased.  The  annuity  is  to  be  paid,  first,  to 
Nathaniel  Pitts ;  then,  in  case  of  his  death,  to  his  child 
or  children,  if  any,  in  such  proportions  as  N.  Pitts 
should  appoint ;  and  for  de&ult  of  appointment,  to  all  of 
them  equally ;  and  if  there  should  be  no  child,  to  the 
widow  during  her  widowhood.  By  the  death  of  N.  Pitts 
and  his  widow  without  surviving  issue,  all  the  events  to 
which  the  covenantors  looked  for  the  termination  of  the 
interest  of  the  grantees  have  happened ;  and  I  can  find 
no  express  words  from  which  it  can  be  taken  that 
the  annuity  was  to  continue  beyond  their  lives. 


Park  J.  From  the  circumstances  stated  in  the  deed, 
h  appears  that  the  deceased  having  been  disappointed 
of  property  which  he  had  reason  to  expect,  the  grantors 
generously  agreed  to  provide  for  him  by  settling  an 
annuity;  but  that  their  beneficence  was  particularly 
directed  towards  him  and  his  family,  if  he  should  have 
any,  is  ipanifest  from  the  circumstance,  that  the  wife 
was  not  to  enjoy  the  annuity  unless  she  outlived  the 
child  or  children.  But  this  limitation  of  the  grantors9 
intentions  is  put  out  of  doubt  by  the  clause  for  repay- 
ment of  the  sums  received,  in  case  the  grantees  should 
come  into  possession  of  the  property  of  which  they  had 
been  disappointed.  . 


Burrough  J.  I  doubted  at  first  whether  the  limit- 
ation of  the  annuity  to  N.  Pittf  child  or  children  did 
not  carry  the  interest  beyond  them :  I  am  now  satisfied 
I  was  wrong  in  that  respect.  It  is  usual  indeed,  in 
instruments  like  the  present,  to  introduce  clauses  of 
cesser:  but  they  were  not  necessary  here;  because,  look- 
ing at  the  provisions  of  the  deed,  it  is  clear  upon  what 
14  events 
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tventt  tiie  annuity  was  to  cease.  There  is  no  addition 
of  executor  or  administrator  after  the  words  «  child  or 
children,"  so  that  the  grant  to  them  is  clearly  personal, 
and  cannot  be  carried  further.  The  repayment  stipu- 
lated, is  also  wholly  personal,  being  only  of  such  monies 
as  N.  Pitts,  his  children,  er  wife  should  have  received. 
If  there  had  been  no  next  of  kin,  a  creditor  might  have 
taken  out  administration  to  any  one  of  these  parties,  but 
it  was  dearly  no  part  of  the  grantor's  intention  to 
benefit  creditors,  or  any  person  but  N.  Pitts  and  his 
femily.    There  must  be 

Judgment  for  the  Defendants. 
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Butler  v.  Bulkeley  and  Others. 


Maji. 


TN  this  case  the  posted  had  been  marked  for  judg-  Judgment  it 
ment  by  the  officer  of  the  court,  but  the  costs  had  ^f^l/i 
not  been  taxed,  when  Lens  Serjt.  obtained  a  rule  nisi  to  marking  the 
amend  the  declaration  issue  and  Nisi  Prius  record.  J?0"1'  b™  .on 

his  completing 
the  taxation 

Pell  Serjt  shewed  cause  against  the  rule.  It  being  of  costs. 
clear  that  an  amendment  cannot  be  made  after  final 
judgment  («),  the  only  question  is,  whether  judgment 
if  final  on  the  officer  of  the  court  marking  the  posted, 
or  on  his  taxing  costs.  The  mark  on  the  record  seems 
to  be  the  appropriate  and*  distinguishing  indication  of 
the  Jtat  of  the  court ;  but  in  Blackburn  v.  Kymer(b)  it 
appears  to  have  been  thought  that  judgment  is  not  final 
till  the  prothonotary's  allocatur  is  completed  by  the  in- 
sertion of  the  amount  of  the  costs. 


(a)  See  Wraj  v.  LisUrt  %  Str.  mo. 

Vol.  I.  R 


(A)  z  Marsh.  %i%. 

The 
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18*3.  The  Court  were  of  thkopMiiwi;  and,  on  payment  of 

*   ~*XI'     costs,  made  the  rule 

BOTlBft 

t».  Abeolute. 

BULKELEY. 


i%6.  Williamson  ».  Hehry  Michael  Goold. 

Where, upon  TENS  Serjt.  moved  for  a  rale  nut  to  set  aside  an 
an* amraL  the  anntrity  granted  by  the  Defendant,  and  a  judgment 
agent  of  the  and  all  other  securities  by  which  it  was  secured.  The 
8™?**' "*  motion  was  made  on  the  ground  of  an  alleged  defect  in 
f^f^Wattnti  th*  memorial,  (upon  which  the  Court  gave  no  opinion,) 
woney,  retain-  and  an  alleged  retainer  of  part  of  the  consideration 
t  Jrrtumd  money,  as  disclosed  in  nn  affidavit  of  the  Defendant, 
to  him,  a  con-  which  was  in  substance  as  follows : 
ndenble  mm  That,  in  September,  1813,  the  Defendant  being  pressed 
pente  of  deeds,  ^  ***•  payment  of  22901.  due  from  him  on  fanner  an- 
invettigating  unities,  which  had  been  negotiated  for  him  by  Edward 
^Y^T^:  Howard,  and  afao  being  indebted  to  Hmmd  MM.  on 
neues,  brought  his  private  account,  authorised  Howard**  procure  for 
^Abl^dL  him  Sl30im  more^  for  which  he  was  to  pay  during  his 
tance  for  the  own  life»  U\  per  cent*  per  annum,  and  to  allow  fifo*an/ 
purpose  of  at-  IQ  per  cent,  for  procuration:  that  <«it  of  this  awn 
n^i^deed,*11"  Howard  was  to  pay  299Gi.  to  certain  persona  to  whom 
having  first  annuity  arrears  were  dne,  and  to  retain  40Q&  andin- 
Cotrtbeide  te1^ towa*^  ^  d^*^1*6  of  Jusowndebt:  Arton 
this  an  illegal  the  2*&  E***tir  following,  Jame*  GMu  wboafont 
retainer,  for  that  time  entered  into  partnership. m<h  Howard,  came 
^tee^  to  the  Defeod^  »*  Stroud,,  in  Glduoegerthke,  with 
responsible,  securities  for  the  Defendant's  signature,  m.whithJthe 
and  on  that 

ground  set  aside  the  annuity  tea  yean  after  it  had  been  granted  and  acted  on, 
though  the  grantee  alleged  that  he  had  given  no  authority  for,  and  was  ignorant  of, 
such  retainer. 

consider- 
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money  for  the  annuity  wag  expressed  to  IMS. 
be  4130/.:  (bat  upon  the  Defendant's  .expressing  bit  ^JT^L 
surprise  at  the  siftfc  bong  4.130/.  instead  of  3130/.,  «wx^«8on 
G*Ms  accounted  for  the  difference  by  stating,  that  upon,  0**°*  ' 
taking  the  account  of  tta  sums  due  from  the  Defendant, 
they  were  found  to  amount  to  1000/.  more  than  had 
been  expected,  and  that  Howard  had,  therefore,  in-, 
creased  the  loan  to  41S0A  on  the  tame  terms:  that 
Gibbs  declared  himself  the  agent  of  fVUtiamson  the 
Plaintiff:  that  the  Defendant  being  threatened  by  Gibbs 
with  legal  .proceedings  for  debt*  due  from  him,  dig 
after  some  hesitation  execute  th*  securities:  that  Gibbs 
thereupon  produced  and  laid  out  Upon  the  table  413G& 
in  hank  of  Eai&md  notes,  and.  then  indorsed  the  nqiqtrcr* 
of  them  upon  one  of  the  deeds:  that  Gibbs,  then  as. 
agent  of  Wiltiatawm  die  Plaintiff  took  from  these  notes 
the  sum  of  f29QL  before  mentioned,  and  4001.  with  in-* 
terest  due  to  Howard,  together  with  another  sum  of 
450&,  413/.  whereof  GM$  declared  wa*  due  to  Howard 
for  procuration  or  commission  woney,  and  for  costs  in 
preparing  the  deed,  at  the  rate  of  lOper  cent*  on  413Q&* 
and  the  residue  of  the  450/.  was  .for  the  traveJUng  ex- 
penses and  trouble  of  Gibbs  and  two  other  persons  who 
accompanied  him  to  Stroud  to  witness  the  execution  of 
the  deeds:  that  6W6&  thereupon,  as  agent  of  William* 
son,  paid  over  to  die  Defendant  990/.  or  thereabouts, 
the  balance  remaining;  and  that  Howard  and  Gibbs 
were  never  agents  to  the  Defendant. 

In  answer  to  this,  there  wave  affidavits  from  the  Plain- 
tiff, from  his  attorney,  frcmGibim,  from  Whitehead  one 
of  Howard's  clerks,  and  from  Berry*  (one  of  th*  wftn#s*t« 
who  attended  at  the  execution  of  the  deed,)  which  con- 
tradicted the  preceding  affidavit  in  the  following  par- 
ticulars. That  the.  Defendant  did  authorise  H<mard  to 
raise  4130/. :  that  Howard  &d  not  stipulate  fa,  or  ban* 
10 per***,  or  any  o&er  sum  for  pswupitian  $  <#ra- 

R4  mission 
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18W.       mission  money:   that  the  numbers  of  the  notes  were 
Williamson   not  "horsed  on  ^e  deed  in  the  Defendant's  presence 
at  Stroud,  t>ut  in  London,  before  Gibbs  started :  that  only 
31 0&  was  deducted  for  the  expence  of  die  deed,  and  of 
"G/Wsjourney:  that  the  Defendant  never  objected  to  this 
charge:  that  no  threat  of  legal  proceedings  was  ever 
made:  that  Berry  and  Gibbs  saw  the  Defendant  (in  the 
presence  of  his  brother,  Sir  George  Goold  (put  the  whole 
of  the  consideration  into  bis  pocket,  and  then  Berry 
retired  with  the  other  witness :  that  the  Plaintiff,  who  had 
been  applied  to  by  Howard  to  purchase  a  portion  of  the 
annuity  to  be  granted  by  the  Defendant,  and  who  paid, 
or  caused  to  be  paid  to  Howard  8052.,  to  purchase  an 
annual  sum  of  1 1 5£,  parcel  of  that  annuity,  never  autho- 
rised the  retainer  of  any  part  of  the  consideration  money ; 
and  that  to  the  best  of  the  Plaintiff's  knowledge  and 
belief  none  of  the  consideration  money  was  retained 
by  Gibbs. 

It  further  appeared,  that  the  Defendant  had  twice 
taken  advantage  of  the  insolvent  debtor's  act,  and  had 
enumerated  this  annuity  as  a  valid  debt  in  his  schedules : 
and  that,  last  term,  the  Defendant's  surety  was  ordered 
to  be  discharged  on  paying  the  balance  that  was  due 
according  to  the  terms  of  the  deed.  It  was  sworn  by 
Gibbs  that  the  charge  of  850/.  was  reasonable,  but  the 
particulars  of  which  it  was  composed  were  not  shewn. 

Vaughan  and  Toddy  Serjts.  shewed  cause  against  the 
rule,  and  after  some  discussion  as  to  the  objection  to 
the  memorial,  and  the  credit  due  to  the  Defendant's 
affidavit,  argued  to  the  following  effect  against  setting 
aside  the  annuity  on  the  ground  of  an  undue  retainer. 

Nearly  ten  years  have  elapsed  since  this  annuity:  was 

granted;  but  the  Courts  have  often  expressed  .a  wish 

to  put  some  limit  on  the  tune  for  making  motions  such 

as  the  present,  analogous  to  the  limitations  imposed  on 

14  Plaintiffs 
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Plaintiffs  in  actions  at  law,  Ex  parte  Maxwell,  (a)    An        IttW. 
annuity  has  never  been  set  aside  after  such  a  length  of    *   ^^m 
time  as  this,  upon  objections  resting  merely  upon  the  *. 

relation  of  parties  or  witnesses,  and  not  appearing  oft      Goota* 
the  face  of  the  instrument     In  Drake  v.  Rogers  (b)9 
where  an  annuity  was  set  aside  after  a  period  longer 
than  ten  years,  the  defect  appeared  on  the  face  of  the 
memorial,  and  the  whole  transaction  was  tainted  with 
fraud.    The  Court,  therefore,  will  require  a  very  dear 
case  to  be  made  out,  and  exercise  great  caution  before 
they  decide.    Nor  Will  they  consider  the  length  of  time 
alone,  but  also,  what  has  been  done  under  the  instru* 
menu    The  grantor,  instead  of  complaining,  has  al- 
ways acted  on  it  as  a  valid  instrument:  he  has  twice 
taken  advantage  of  the  insolvent  debtor's  act,  and  has- 
enumerated  the  annuity  among  the  debts  in  his  schedule.. 
The  Defendant's  surety  obtained  an  order  to  be  dis- 
charged last  term,'  only  on  the  condition  of  his  paying 
the  balance  according  to  the  provisions  of  the  deed. 
[Per  Curiam :  he  asked  for  no  more.]    But  he  will  now 
be  entitled  to  say,  that  he  cannot  be  detained  for  that 
balance,  because  aU  the  deeds  are  to  be  set  aside.    There 
was  no  undue  retainer  here,  dven  by  Gibbs,  for  350/.  is 
sworn  to  be  the  fair  charge  for  preparing  the  deeds,  and 
for  journeys,  and  the  returning  money  to  pay  the  at- 
torney's bill,  is  the  fulfilment  of  a  previous  contract 
with  him,  which  has  been  expressly  holden  to  be  allow- 
able, Mouys  v.  Leake,  (c)    Even  admitting  that  there 
was  an  undue  retainer  by  Gibbs,  the  precise  words  of 
the  statute  53  G.  3.  c.  141.  s.  6*  are,  "  if  any  part  of  the 
consideration  shall  be  returned  to  the  person  advancing 
the  same,  or  retained,  the  Coiirt  may  order  the  deeds  to 
be  cancelled."    Now,  Williamson  the  Plaintiff,  was  that 
person ;  but  it  is  not  pretended  that  any  money  was  re- 

(m)  %Ba*t9%$.  (b)  i  $.&&*?<  (<•)  8  7Y.R.  411. 

R  3  turned. 
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1  8di.  turned  to,  or  retained  by  him.  In  order  to  make  ottt 
a  retainer  as  against  Williamson,  the  Defendant  must 
shew  that  Gibbs  was  Williamson's  agent  for  tbat  purpose; 

Owl*.  but  no  such  authority  is  shewn,  and  WVttamson  swears 
that  nothing  was  retained  to  bis  knowledge.  It  may  lie 
urged,  there  is  an  implied  authority  from  WBUamson: 
tot  if  there  be  an  implied  authority,  it  can  dnly  be  im- 
plied from  the  nature  of  a  transaction ;  and  in  the 
present  instance,  the  nature  of  the  transaction  implies 
the  very  contrary.  It  canndt  be  implied  that  Gibbs 
was  agent  to  do  that  which  would  set  aside  the  trans- 
action in  which  he  was  employed.  The  consequences 
of  such  a  doctrine  would  be  extensively  fiital  to  many  in- 
nocent persons. 

The  Court  desired  to  hear  Lens  in  support  of  his  rule, 
on  one  point  only,  namely,  whether  there  was  any  case 
in  which  the  courts  had  interfered  after  ten  years, 
where  the  objection  did  not  appear  on  the  late  of  die 
memorial. 

Cross  Serjt,  who  was  with  Lens,  mentioned  Goulandv. 
De  Faria(a\  where  there  had  been  a  lapse  of  25  years. 
•But  Tad&y  contended,  that  that  case  proceeded  on  the 
general  jurisdiction  of  equity,  and  could  not  afford  any 
guide  for  the  decision  of  a  court  of  law. 

Dallas  C.  J.  The  only  point  on  which  we  think 
it  necessary  to  come  to  a  decision,  is,  whether  or  no 
any  part  of  the  consideration  for  this  annuity  has  been 
unduly  retained :  if  it  has  been  retained  by  die  grantee, 
there  k  an  end  of  the  question ;  and  there  is  equally  an 
end  of  the  question  if  it  has  been  retained  by  an  agent 
of  the  grantee,  duly  authorised  for  the  payment  of  the 
consideration.    But  it  is  necessary  here  to  distinguish 

between 


in  the  Fourth  Ykar  of  GEO.  IV.  23f 

between  the  conduct  of  Gibbs  and  that  of  Williams**,       \gf^ 

for*  if  die  .question  depended  on  the  conduct  of  Gibbs    v  ■■»  ■  ' 

only,  there  could  be  no  doubt.    We  must  reduce  the  vraUAMKm 

v. 
matter  to  the  plain  test  and  standard  of  common  tense:      Goou>. 

when  a  man.  who  negotiates,  and  profits  by  negotiating 
an  annuity,  goes  to  a  distance  with  two  witnesses  pre- 
pared far  the  purpose,  who  just  see  the  signature  of  the 
grantor  and  immediately  retire,  and  then  a  large  sum 
oul  of  the  consideration  money  is  taken  back  for  the 
expense  of  deeds  and  journies,  is  this  such  a  payment 
as  the  statute  requires  ?  I  think  not ;  and  we  need  not 
wander  into  the  details  of  the  affidavits  for  other  cir- 
cumstances to  impeach  the  fairness  of  the  transaction. 
Taking  H  upon  GUM*  affidavit  only,  this  is  not  a  pay- 
ment of  the  consideration;  and,  therefore,  it  is  unneces- 
sary to  consider  the  inconsistencies  or  contradictions 
which  it  is  alleged,  are  to  be  found  in  the  affidavit  of 
GodUL  But  is  Williamson  responsible  for  the  conduct  of 
Gibbs  ?  No  doubt,  a  man  may  employ  an  agent  for  lawful 
purposes,  and  if  the  agent  exceeds  his  commission  and 
acts  unlawfully,  the  principal  will  not  be  responsible ; 
nor  is  there  any  difference  in  that  respect  between  this 
and  other  cases  of  agency;  but,  suppose  a  person  at 
Edinburgh  appoints  an  agent  here  to  pay  over  the  con- 
sideration for  an  annuity,  it  must  be  proved  to  have  been 
duly  paid  over  by  the  grantee  or  his  agent,  to  the 
grantor  or  his  agent :  and  here  I  found  my  opinion  on 
the  affidavit  of  Williamson ;  he  is  the  grantee  in  this 
que,  and  Gibbs  is  his  agent  for  the  purpose  of  making 
payment;  to  a  certain  extent  he  is  also  the  agent  of 
G06UL1  in  fact,  he  is  the  common  agent  of  both  parties, 
and  has  duties  to  perform  to  both :  now,  Williamson 
should  make  out  that  be  paid  to  Gibbs  in  money  or  notes 
the  amount  of  the  consideration  money,  with  instructions 
for  Gibbs  to  pay  it  to  the  grantor;  instead  of  this,  he 
merely  ipys,  be  paid  or  caused  to  be  paid,  without 

R  4  further 
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1.823.       farther  particulars.     The  words  of  the  act  are,   "  if 
*      w  '  '     any  part  of  the  consideration  shall  be  returned  or  re- 

W  fLLIAMSOH 

v.  taineil,  the  Court  may  order  the  deeds  to  be  cancelled :" 

Goold»  he  swears  that  no  money  was  retained  to  his  knowledge* 
but  not,  that  none  was  returned.  If,  as  appears  to  have 
been  the  case,  he  bad  general  dealings  with  Gibbs,  this 
was  no  more  a  payment  to  Goold,  than  the  mere  passing 
of  a  sum  in  account  with  an  agent  would  have  been  a 
payment.  The  case  in  Vesey  is  an  answer  to  the  ob- 
jection with  respect  to  the  time  that  has  elapsed  since 
the  annuity  was  first  acted  on ;  and  are  we  to  suffer  a 
grant  thus  fraudulently  obtained,  to  go  on,  when  proba- 
bly the  same  distress  which  led  to  the  original  borrowing ' 
has  occasioned  the  delay  in  this  application  ?  The  rule 
must  be  made  absolute*  on  the  terms  of  an  account  being 
taken  by  the  protbonotary  to  ascertain  what  is  due  for 
principal  and  interest,  and  the  grantor's  paying  the' 
balance  in  arrear. 

Park  J.  I  am  of  the  same  opinion,  and  had  no 
doubt  on  the  case  till  the  argument  was  urged  as  to  die 
lapse  of  time.  With  respect  to  that,  where  there  is 
no  particular  hardship  in  the  case,  and  the  grantee 
and  witnesses  are  dead,  the  courts  will  not  set  aside 
the  annuity  after  a  great  lapse  of  time.  In  Ex  parte 
Maxwell \  Lord  Kenyan  says,  "during  the  life  of  the 
grantee  no  objection  was  taken  to  the  annuity,  and  the 
interest  was  regularly  paid ;  and  this  has  continued  to 
be  done  for  near  seven  years  since  his  death."  But  in 
Drake  v.  Sogers,  eleven  or  twelve  years  bad  elapsed ;  and 
though  there  was  an  objection  on  the  face  of  the  memo- 
rial, the  Court  decided  chiefly  on  the  circumstances  of 
the  case,  and  set  aside  the  annuity  though  all  the  wit- 
nesses were  dead :  there  is,  therefore,  no  such  rule  as 
the  Plaintiff's  counsel  has  contended  for ;  but  each  case 
depends  on  its  own  peculiar  circumstances ;  and  there 

can 
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can  be  no  doubt  on  these  affidavits,  that  the  present  has  182S. 
been  a  case  of  fraudulent  dealing.  The  parties  in- 
terested swear  most  guardedly:  they  assert  that  no 
money  was  retained,  but  they  "cautiously  avoid  saying  Goou>« 
that  none  was  returned;  and  though  it  is  stated,  that 
the  grantor  put  the  money  in  his  pocket,  it  is  evident 
this  was  only  for  the  purpose  of  enabling  the  witness  to 
make  such  a  colorable  statement,  since  it  was  imme- 
diately taken  out  again ;  Gibbs  admits  that  he  received 
360&,  and  gives  no  account  whatever  of  the  particulars 
of  the  charge.  The  rule,  therefore,  must  be  made  ab- 
solute, on  an  account  being  taken  of  what  is  due  for 
principal  and  interest, 

Bubsough  J.  Parliament  has  imposed  upon  us  the 
duty  of  watching  these  proceedings  most  narrowly.  If 
the  principal  will  not  look  to  his  own  business  in  an 
affair  of  such  importance,  he  must  suffer  for  his  neglect ; 
the  agent  stands  in  his  place,  and  the  principal  must  be 
responsible  for  the  due  payment  of  the  consideration 
money.  The  act.  says,  the  money  must  be  bondjlde 
paid :  was  this  so  here  ?  The  witnesses  retire,  and  Gibbs 
and  Gocid  are  left  together ;  Goold  says,  that  450/.  was 
retained,  and  Gilbs  admits  350/.,  which,  he  says,  was 
for  the  expense  of  deeds  and  investigating  title;  but  no 
bill  of  costs  is  produced,  nor  any  thing  to  justify  the 
charge.  The  impression  on  my  mind  is,  that  this  money 
has  been  improperly  retained,  and  the  annuity  must 
therefore  be  set  aside. 

Rule  absolute  .to  set  aside  the  annuity,  on  an  ac- 
count being  taken,  and  on  the  Defendant's  paying 
what  may  be  found  due  for  principal  and  lawful 
interest 
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May  6.  SkEBN  V.  MKjREGOR. 

Affidavit  to      rJ^HE  affidavit  to  hold  to  bail  in  this  case  was,  «*that 

on  a  debt  on  rtfto  Lawrence  Skeen,  otLeitfr,  in  the  sum  of  49ML  10*., 
charter  party,  xxpcfn  and  by  virtue  of  a  certain  charter-party  of  a£ 
freightment,  bearing  date  \6th  January  last,  for  and  on 
account  of  the  hire  of  a  certain  ship  or  vessel  called  die 
Skcen,  let  to  hire  by  the  said  Lawrence  Skeen  lo  the  said' 
G.  M'G*,  and  by  him  taken  for  a  certain  voyage  from 
the  £ort  of  Leith  to  Poyais"  and  deponent  finther 
saith,  that  no  tender  or  offer  hath  been  made  by  or  on 
behalf  of  the  said  G.  M*G.  to  pay  the  said  sum,  &c 

Lams  Serjt.  moved  to  discharge  the  bail  on  the 
ground  that  this  affidavit  was  insufficient,  a*  stating  a 
debt  arising  on  a  charter-party,  but  not  alleging  that 
there  had  been  any  breach  of  the  stipulations  which  that 
charter-party  contained-:  he  referred  to  Hatfield  v.  Im- 
gard  (a),  Stintan  v.  Hughes  (ft),  and  M*Pher$m  v.  Lo- 
vie  (c),  where  the  cause  of  action  arising  on  the  breach 
*  of  a  contract,  k  was  holder*,  that  a  breach  ought  to  be 
shewn  in  the  affidavit  to  hold  to  bail. 

4 

But  the  Court  thought  the  allegation  that  the  De- 
fendant was  indebted  for  the  hire  of  a  ship  in  a  sum 
which  he  had  not  paid,  was  sufficiently  certain,  and 

Refused  the  rule. 
(a)  6  T.R.%11.         (J)  6  T.R.i3.         (c)  6B.&A.H*. 
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1829. 

Cankan  and  Others  t>»  Meaborn  and  Others.       J**j  i* 


QASE  against  the  Defendants,  as  carriers  by  sea,  for  Theau*ain 

breach  of  duty,  in  not  delivering  at  their  pkoe  of  wuckUp> 
destination  7*  chest*  of  indigo,  consigned  to  London,  about  to  sink 
The  declaration  also  contained  a  count  in  trorer,  far  f00*  **  **" 
the  nnlawfiil  conversion  of  the  indigo*    At  the  trial  weather,  put 
before  Dallas  C.  J.  and  a  fecial  jury,  London  sittings  into  a  port 
after  If icA^t^im^  term,  1822,  the  facte  were  as  folk w:      ££^ 
11k  Defendant*  cwawn  of  the  sn^  and  thinking 

by  their  captain,  engaged,  under  a  bill  of  lading,  to  ^*»  «- 
convey  the  PlainthW  indigo  from  Calcutta  to  Londm,  JST^JS" 


the  dangers  and  accidents  of  the  seas  and  of  navigation  tartrate  the 

of  what  kind  soever  (save  risk  of 'boats,  so  far  as  ships  *g£^ 

are  liable  thereto*  excepted.)    The  captain  sailed  from  sold  the  cargo 

Calcutta  in  December,  1820,   and   after  encountering  ™£*  *• 

much  bad  weather,  put  into  Trincomale:  it  was  there  vkeJfauYalty 

found  that  the  ship  had  sustained  considerable  damage;  Court,  though 

bet  10002.  having  been  laid  out  iff  repairs,  she  pro-  J^^^ 

eeeded  On  her  voyage,  when,  after  encountering  a  sue*  to  its  destin- 

cession  of  gales  of  wind,  she  arrived  in  a  sinking  stats  j**0  °7  *"" 

at  the  Mauritius,  on  the  25th  of  March,  1821.    There  „&  might  ' 

the  captain,  finding    (as  he  himself  stated  upon  the  have  repaired 

trial)  that  die  expense  of  repairing  the  ship  would  be  Siavltew' 

80,000  dollars*  an  expense  to  great  as  to  frustrate  the  ought  either 

whole  adventure,  and  being  at  a  loss  how  to  act,  aban*  *°j^*?  **" 

doned  the  ship,  and  placed  her  and  her  cargo  at  the  cargo  or  have 

disposal  of  the  Vice- Admiralty  Court,  by  order  of  which  repaired  hit 

court  they  were  afterwards  sold,  the  ship  on  the  18th  ^^^ 

" .  no  authority 

to  tall  the  cargo,  and  that  hb  owners  were  liabk  to  the  owners  of  the  cargo  for  the 
non-delivery  thereof,  though  the  bill  of  lading  stipulated  only  for  a  conveyance, 
"  the  dangers  and  accidents  of  the  seas  and  of  navigation  of  what  kind  soever 
excepted." 

and 
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1823.  and  ^e  greater  part  of  the  cargo  on  the  21st  of  May^ 
and  the  proceeds  lodged  in  the  registry  of  the  court, 
though  there  had  been  two  surreys  of  the  ship,  upon 
Mcabohn.  both  of  which  it  was  reported  she  might  be  repaired,  and 
though  the  Plaintiff's  indigo  was  undamaged,  except  as 
to  about  21  chests.  The  ship  was  afterwards  repaired 
by  the  purchaser,  and  proceeded  on  a  voyage  in  the 
August  ensuing.  The  Plaintiffs  calhdanother  captain  of 
great  experience,  who  said  that  the  expense  of  repairing 
would  not  have  exceeded  2000L  or  2500/. ;  that  he  had 
advised  the  Defendant's  captain  to  tranship  the  goods 
and  forward  them  to  England  by  another  vessel;  had 
offered  for  that  purpose  his  own  vessel,  then  about  to 
sail,  and  had  cautioned  the  Defendant's  captain  against 
having  any  thing  to  do  with  the  Vice  Admiralty  Court, 
because  it  would  only  occasion  him  unnecessary  and 
ruinous  delay  and  expense.  Dallas  C»  J.  directed  the 
jury  to  consider  whether  the  ship  could  have  been  re- 
paired, or  whether  the  goods  could  have  been  tranship-* 
ped  and  so  forwarded  to  their  destination,  adding,  that 
if  they  could  have  been  so  transhipped,  in  his  opinion 
the  captain  was  bound  to  tranship  them :  the  jury  found 
that  the  ship  might  have  been  repaired,  and  that  thet 
goods  might  have  been  transhipped,  and  gave  a  verdicW 
for  the  Plaintiff*. 

Vaughan  Serjt  having  obtained  a  rule  nisi  for  a  new. 
trial,  on  the  ground  that  the  Defendant  was  excused 
from  his  contract  by  the  perils  of  the  seas,  and  that  the 
jury  had  been  misdirected, 

Lens  and  Toddy  Serjts.  shewed  cause  against  the  rule* 
The  Defendant  would  only  have  been  excused  by  the 
perils  of  the  seas,  if  the  goods  had  been  actually  lost ; 
but  that  not  being  the  case,  he  was  as  much  bound  to 
tranship  and  forward  them  to  their  destination,  if  he 

could 
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could  not  conveniently  carry  them  himself,  as  a  carrier 
by  land  is  bound  to  forward  goods  where  his  waggon 
breaks  down.  The  captain  is  agent  for  the  owner,  who 
is,  therefore,  responsible  for  the  acts  of  the  captain: 
but  the  captain  had  no  authority  to  sell  the  cargo ;  the 
utmost  he  can  do  in  a  case  of  extreme  necessity,  is  to 
hypothecate.  Case  of  the  Gratitudine  (a),  Wilson  v.  Dick- 
tan*  (&)  In  the  case  of  the  Gratitudine  (c),  Lord  Standi 
says,  he  ought  to  look  out  for  the  means  of  accomplish- 
tug  his  contract  if  possible ;  that  is,  the  safe  conveyance 
of  the  property  entrusted  to  his  care  in  that  same  vehicle 
which  he  has  contracted  to  furnish.  If  the  captain  had 
no  power  to  sell,  the  order  of  the  Vice  Admiralty  Court 
makes  no  difference  in  the  case;  for  it  is  clear  that 
court  had  no  authority  to  issue  any  such  order.  Reid  v. 
Darby,  (d)  The  captain  does  not  become  agent  for  the 
owner  of  the  cargo,  except  in  cases  of  insurance  or  fiscal 
regulations,  (per  Sir  W.  Scott  in  the  case  of  the  Mer- 
curius)  (i),  unless  the  character  be  forced  upon  him  by 
«ome  unavoidable  necessity;  no  such  necessity  existed 
in  the  present  instance,  because  the  cargo  might  have 
been  transhipped  and  forwarded  at  once. 


182S. 


Vaughan  contrd.  The  captain  is  not  bound  to 
tranship  the  goods  and  forward  them;  he  is  only  at 
liberty  to  do  so  if  he  pleases ;  and  this  is  the  language 
used  by  Lord  St owell  in  the  case  of  the  Gratitudine,  p.  261. 
Neither  is  the  owner  bound  to  incur  the  expense  of  a 
reparation  which  might  frustrate  his  whole  adventure ; 
it  would  be  most  unreasonable  that  he  should  be  com- 
pelled to  spend  $  or  4000/.  in  repairs,  in  order  to  earn 
3  or  4001.  freight.     In  the  present  case  the  repairs 


Rat.  Mm.  Rep.  140. 
Stark.  1.   %B.&A,%. 
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[d)  ioBajt,X43* 
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could  not  have  been  done,  except  at  an  expense  dial 
would  hare  defeated  the  object  of  the  voyage ;  and  these 
ruinous  repairs  were  mietei  necessary  by  tempestuous 
weather;  at  far,  therefore,  at  die  ship  and  itB  owners 
are  concerned,  the  voyage  was  terminated  by  the  perils 
of  the  seas  upon  the  ship's  arriving  at  the  Mauritius, 
and  the  Defendants  are  therefore  discharged  by  the 
express  terms  of  their  contract;  k  is  by  these  terms,  by 
the  exception  of  the  perils  of  the  seas,  that  a  carrier  by 
sea  differs  from  a  land  carrier ;  the  land  carrier  is,  in 
effect,  an  insurer  also,  but  the  carrier  by  sea  excludes 
that  species  of  liability,  by  refusing  to  answer  for  the 
perils  of  the  seas.  Hie  voyage  being  terminated  by  the 
perils  of  the  seas,  the  captain  becomes,  by  unavoidable 
necessity,  the  agent  for  the  owner  of  the  cargo,  and  hi 
that  capacity  the  ship  owners  are  no  longer  answerable 
for  his  acts;  admitting,  however,  that  he  continues  the 
agent  of  the  ship  owners,  he  is. only  their  agent  for 
purposes  within  the  scope  of  his  authority;  his  autho- 
rity from  the  ship  owner  is  to  convey,  not  to  sell  the 
cargo  committed  to  his  charge ;  and  in  no  case  has  a 
principal  been  held  liable  for  the  tortious  acts  of  his 
agent  or  servant. 


Daixas  C.  J.  I  certainly  told  the  jury  it  was  the 
duty  of  the  captain,  under  the  circumstances  of  this 
case,  to  tranship  the  Plaintiff's  goods  if  he  had  the 
means  of  so  doing;  the  jury  found  that  he  had  the 
means,  and  U>  me  it  appears  an  extraordinary  doctrine, 
that  the  owners  may  stop  short  and  frustrate  the  in- 
tentions of  die  freighter;  I  cannot  distinguish  between 
die  act  of  the  owners  and  their  captain  in  such  a  case; 
I  therefore  told  the  jury,  that  the  owners  were  re- 
sponsible for  the  act  of  their  captain,  and  I  see  no 
reason  for  coming  to  an  opinion  different  from  that 
which  I  then  advanced. 

20  Park 
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Pa**  X    It  has  been  uigtd  thai  the  Defendant's       18*3. 
contract  k  limited  by  the  bill  of  lading;  this  is  time.;     lc^i 
tpit  ip  the  eye  of  the  lapr,  •  sh^  ojn>*r  is  a  ooownen         ^ 
carrier;  #11  the  d«n«Uary  book*  *ay,  that  matt*K»<tf    *■*»**. 
styp*  bargemen,  and  lightermen,  are  oumnen  parrieos, 
and  chargeable  on  the  custom  of  the, realm;  there ja 
90  diatinqtioft  bet  ween  them  and  other  carriers,  and  aji 
are  reppjuifiUe  for  the  acta  of  their  agent*    TheiDe- 
fi^aifc  therefore,  is  liable  on  hia  contract*  unlaw  he;  ia 
ewnpfed  by  sowe  exoeptioo  in  iL    What  ia  tbe.au- 
c^puqnhere?  The  dangers  and  accident  of  the  seas*  of 
what  Mind  soever;  the  Plaintiff's  goods  were  not  tart 
by  the  dangers  of  the  seas,  and  the  exception  cannot  be 
expended  by  Hnplioatiqn,    In  the  ancient  lasr  of  thai 
country,  the  greatest  jealousy  ia  expressed  on,  the  subject 
of  .any  supposed  difference  between  the  responsibility 
affecting, masters  of  ships,  and  carriers  by  lend;  and  in 
Tbmenhecr*  v.  Traiii*ti(a\  Lord  Hale  held,  that  the 
master  of  a  ship  could  not.  sell*  or  his  transfer  t  confer 
W  property,  in,  caaes  of  gnyfelding,  neoesaity.    TJiet 
principle  has  been  qualified  ip  nrakrn  .1J01&,  but  evaa 
now  the  master  cannot  sell  except  in  a  case  of  inevitable 
neoauity,  and  that  very  exception  confirms  the  general 
rule.  Soch  is  the  rule  with  regard  to  ships,  And  itappUes 
wore  Wrongly  in  the  case  of  goods.    The  qne8tien,vas 
fidly:  discussed  in  the  case  of  the  GretMudine*   At.  the 
time  when  that  case  was  decided,  except  Justin  v.  JBal- 
fam  (A),  no  authority  could  be  found  which  would  justify 
the  captain  even  in  hypothecating  the  cargo;  and  in 
Beid  v.  Darby,  Lord  EUenborough  expressly  decides,  that 
~   the  Admiralty  courts  can  give  no  authority  for  the  sale 
of  the  ship.     In  the  case  of  the  Fanny  and  Ehnira  (c), 
Lord  StoweU  says,  touching  such  a  sale,  "  In  the  first 
place  it  must  be  shewn  that  there  was  a  necessity;  and 

(a)  I  Sid.  AS**  (*)  *  Sali.  34-  (c)  Kdw.  1x7. 

then 
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then  it  remains  to  be  considered,  whether  it  was  such  as 
by  law  would  give  the  master  a  right  to  sell.  That  such 
a  case  may  arise*'  I  am  not  prepared  to  deny ;  suppose, 
for  instance,  a  ship,  in  a  foreign  country,  where  there  is 
no  correspondent  of  the  owners,  and  no  money  to  be 
had  on  hypothecation  to  put  her  into  repair :  in  a  case 
of  that  description,  stroftgly  put,  where  there  was  no 
ground  for  suspicion,  although  I  do  not  know  that  such 
.a  power  is  given  the  master  by  the  general  maritime 
law,  yet  feeling  its  expediency,  this  court  would  strain 
hard  to  support  the  title  of  the  purchaser.  But  theq 
there  must  be  the  clearest  proof  of  necessity;  it  must 
be  shewn,  not  only  that  the  vessel  was  in  want  of  repair, 
but  likewise  that  it  was  impossible  to  procure  the  money 
for  that  purpose,"  Nothing,  therefore,  but  extreme 
necessity  will  justify  the  master  in  disposing  of  the 
cargo.  There  is  no  colour  for  saying,  that  any  such 
necessity  existed  in  the  present  instance..  The  captain 
had  an  opportunity  of  forwarding  the  goods ;  he  was 
requested  to  do  so,  and  his  ship  was  afterwards  repaired, 
and  proceeded  on  her  voyage. 


I*.. 


Burrough  J.  The  Lord  Chief  Justice  laid  down 
the  law  correctly  at  the  trial,  and  the  jury  drew  the 
proper  conclusion  from  the  facts  before  them;  there  is 
no  reason,  therefore,  for  granting  a  new  trial,  and  the 
present  rule  must  be 

Discharged. 
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Jones  and  Another,  surviving  Executors  of        j^^ 
James  Jones,  deceased,  v.  Rachel  Jones. 

T^HE  Plaintiff*  declared,  on  a  promissory  note  (made  PUiodft  sued 

by  the  Defendant  and  another  person  in  favour  of  **  wwcuton» 
.  upon  i  count 

the  testator  in  1808,  and  payable  on  demand,)  and  also  wo^h  alleged 

for  money  lent,  interest,  money  had  and  received,  money  t°*t  the  Dt- 

paid,  and  on  an  account  stated.  2ne!2hef 

There  were  thirteen  counfs  on  promises  made  to  the  the  testator, 

testator  in  his  lifetime.    The  fourteenth  count  stated  f"*^*™* 

the  Hainan*, 
that  the  Defendant,  being,  in  the  lifetime  of  the  tea*  u  executant 

tator,  indebted  to  him  on  a  promissory  note,  and  for  concerning 
money  lent,  &c,  and  the  money  being  unpaid  at  the  duTfrom'u^ 
death  of  the  testator,  afterwards  promised  the  executors  Defendant  to 
So  pay  them.  the  PlaiutuTe, 

at  executors, 
The  fifteenth  count  alleged,  that  the  Defendant,  after  and  that  the 

the  death  of  the  testator,  accounted  with  the  Plaintiffs  Defendant, 

«•  i  i*  upon  that  ac* 

as  executors,  concerning  divers  other  sums  of  money  Coont,beiiir 

from  the  Defendant  to  the  Plaintiffs,  as  executors  as  found  Indented 

aforesaid,  before  that  time  due  and  then  unpaid  ;  that  totJl*n  M  •*• 

ecuton,  pra- 
ttle Defendant  was  found  in  arrear  upon  that  account,  mised  them,  at 

end  indebted  to  the  Plaintiffs  as  executors,  and  being  executors,  t» 

to  indebted,  promised  the  Plaintiff*,  as  executors,   to      Held,  that 

pay  them.  *  appealed  on 

The  Defendant  pleaded  that  the  cause  of  action  did  $£££^  ** 

not  accrue  within  six  years,  upon  which  allegation  issue  ought  have 

was  joined.  o^f^hJf 

The  Plaintiffs,  in  fact,  relied  on  a  revival  of  the  debt,  and  that,  ' 

by  a  promise  made  to  them  after  the  death  of  the  tes-  therefore, 

lator,  and  within  six  years;  but  they  were  nonsuited;  JJJ" 

and  upon  this  nonsuit,  the  prothonotary,  upon  taxation,  liable  to 
allowed  die  Defendant  her  costs ;  whereupon 

Vol- 1.  S  JRwfc 
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Peake  Serjt.  obtained  a  rule,  calling  upon  the  Defend- 
ant to  shew  cause  why  the  prothonotary  should  not  re- 
view his  taxation  of  costs. ' 

Latttes  Serjt  shewed  cause.     It  was  formerly  held, 
that  the  executor  when  nonsuited  would  be  exempt  from 
costs,  if  the  sum  which  he  proposed  to  recover  would 
be  assets  in  his  hands ;  that  rule,  however,  has  been 
abandoned,  and  it  is  now  clearly  established,  that  the 
exfecutor  is  only  exempt  where  he  necessarily  sues  a* 
Executor,  and  that  wherever  he  has  the  power  of  suing 
in  his  own  right,  without  teaming  himself  executor,  be 
shall  pay  costs  if  he  be  nonsuited,  though  he  sue  as 
m&entor,  and  the  sura  to  be  recovered  would  be  assets 
in'his'hand.     Thus,  in  an  action  on  bond,  the  executor 
who  falls  shall  not  be  liable  to*  costs,  though  the  breach 
'of  condition  assigned  be  a  breach  in  the  time  of  the  ex- 
ecutor, because  the  bond  is  the  foundation  of  the  action, 
and  the  Plaintiff  cannot  sue  on  that,  without  naming 
himself  executor.     Portman  v.  Cane,  (a)     But  where  the 
-nation  was  for  money  had  and  received  by  the  Defend- 
ant after  the  testator's  death,  to  the  use  of  the  Plaintiff's 
wife,  as  exeoutrix,  the  Plaintiff,  having  failed  in  the 
fldtion,  was  held  liable  to  costs.  Goldtfiwayte  v.  Petrie.  (A) 
So,  in  an  action  of  trover,  where  the  conversion  was  in 
the  time  of4  the  executor.     BWard  v.  Spencer  (*),  Hottis 
v.  Smith,  (d)    In  Cockerill  v.  Kyriasiou  (e)  the  conversion 
to  which  the  evidence  was  directed  was  in  the  testator's 
'  lime.     In  the  present  case,  for  the  matters  stated  in  the 
'  fifteenth  count,  tihe  Plaintiff*  wight  have  sued  in  their  own 
right ;  and  Jones  v.  fVUkon  {/)  is  the  same  case  as  the 
present    (Per  Cttriami.     11th   Modem  Reports  is  not 


(p)  %  Ld.  Rajm.  1413*  (<0  IO  Eas^  »93« 

(h)  5  T.tt.  %34.  (#)  4T.IL S77. 

(r)  7  T.  Jt.  358.  (/}  •  11  M*4.  aj*. 

esteemed 
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e$teetnejl  a  book  of  a^o^ty.)  Jhe  cape  of  Jfltiog  it- 
eming to  the  Pptojffl  ip  rijjj*  of^fjr  testator  ^^W^1 
by  tb$  ^tfite  pf  f|09}t^tioi^  and  $e  f^op  wa?  ^Jgjjt 
oq  the  subsequent  promise,  yhiqh  was  a  pew  fcaijse gf 
action,    Jn  &$ll  v.  ^jtywr  (a),   as  reported  jii  $r  f. 

to  a  debt  dqptp  the  feasor,  Wd  created  no  yew  cft^e 
of  actipo,  but  only  ascertained  the  0I5I  c^use,  yjiic^  st^l 
regained  tjhe  ^ebt  of  the  testptgr. 

P<Mtfe,  in  support  of  hie  rule.  The  account  l;ayii?£ 
been  entered  into  by  the  Defendant,  wfch  reference  to  a 
debt  originally  due  to  the  testator,  the  Plaintiff*  ivere 
obliged  tp  sue  as  executors,  and  copld  not  have  recqvpred 
bad  #*ey  sued  in  thejr  ojw  right  The  ?yb«e<juent 
gfomipe  $d  not  qr^ate  ^a  new  debt,  bqt  prijy  #>i;f|efl 
available  evidence  of  thp  old.  Evidence  of  tpx  ?f  oftu^t 
pi*de  pjp  respect  of  the  prppijssoiy  Rote  coyld  91^  hje 
qdmiss^le  under  an  al}e£atic.n  of  an  accost  witji  fho 
Plaiptiffs,  ase^ecufors:  thei]efore,  jjtjiou^h  tjlje  J^in- 
jtjfls  might,  under  tjbe  $tc$qth  copnt,  recover  on  an 
account  stated  ^ith  them  in  fhejjr  owp  i^g^t,  yet  ^wjre  js 
nQthing  on  the  face  of  the  wupc  jvhiph  jyppld  f^cfude  a 
recovery  in  t^e  rig^t  pf  the  testator;  |J}d,the  Plain^pi 
are  not  liable  to  costs,  uple*s  it  pgpeaj*f  upon  i|ie  face 
of  the  count,  that  they  might  have  sued  in  their  own 
,  right  In  the  cfses  relied  on  it  ba3  appeared  op  the 
face  yf  the  count,  that  the  Plaintiff's  piling  ^mself 
e*eqntor  fas  uijn^ess^fy ;  as  ip  p^di^x^f  y.fyrie, 
where  the  sujt  was  fqr  iqoney  had  and  jeceivecl  ?by  the 
Defendant  pfter  the  death  of  the  testafffr,  not  onlytjje 
promise  byt  the  capseqf  fiction  appeared,  on  tjie  fa^e  of 
the  proceedings?  tp  Ji^vp  peeked  tothe  execi^pr  inrhis 
own  right    So,  in  the  casep  ip  trover,  jjie  conversion, 

if)  a  Lev.  165.    %  Keb.  6a6.  643-     M*.  Zm*/,  47. 
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wlMft,  which  was  the  cause  of  action,  occurred  after  the  death 
of  the  testator ;  so  that  it  necessarily  appeared,  on  the 
•face  of  the  declaration,  that  the  Plaintiff  might  have 
Jomb.  gued  in  his  own  right ;  but  where  on  the  declaration  it 
has  appeared  he  must  sue  as  executor,  he  has  been  holden 
excused  from  costs,  though  the  immediate  cause  of 
action  arose  after  the  death  of  the  testator,  as  in  Port- 
pian  v.  Cane,  TattersaU  v.  Groote  (a),  Cooke  v.  Lucas.  (J) 
Bull  v.  Palmer  is  decisive  of  the  present  question.  There 
the  account  stated  by  the  Defendant,  with  the  Plaintiff, 
being  in  respect  of  a  debt  due  to  his  testator,  it  was 
holden  he  would  have  been  nonsuited,  if  he  had  declared 
in  his  own  right ;  and  nothing  appearing  upon  the  face 
of  the  decclaration  to  shew  that  the  accounting  was  not 
in  respect  of  a  debt  due  to  the  testator,  or  that  the 
Plaintiff  could  have  sued  in  his  own  right,  he  was 
holden  exempt  from  costs.  If  the  fifteenth  count  had 
been  demurred  to,  or  a  motion  were  to  be  made  in 
arrest  of  judgment,  on  the  ground  of  misjoinder,  the 
Court  would  say  it  must  be  presumed,  that  the  account 
stated  was  in  respect  of  a  debt  due  to  the  testator ;  so 
that  if,  on  this  occasion,  the  Court  should  hold,  that  it 
can  only  comprehend  an  account  stated  with  the  Plain- 
tiffs in  their  own  right,  the  count  must  be  read  in  dif- 
ferent ways  on  different  occasions. 

Park  J.  I  am  of  opinion,  that  the  taxation  by  the 
prothonotary  is  right.  The  argument  for  the  Defend- 
ant is  founded  on  the  case  of  Bull  v.  Palmer,  which 
was  decided  in  the  time  of  Charles  the  Second ;  though 
the  object  of  the  courts,  of  late,  has  been  to  restrain  the 
rule  which  has  existed  in  favour  of  executors.  Still, 
where  the  cause  of  action  and  the  promise  are  laid,  as 
accruing  in  the  time  of  the  testator,  executors  are  ex- 
fa)  %B.&P.%$$.  (t)  %£ajtf$95m 

empt 
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cmpt  from  costs.     But  it  was  laid  down,  in  Hollis  v#        18*3. 
Smithy  which  was    decided   in    1808,   and   by  Mans*     y  **?**/ 
Jbld  C.J.  in  1801*  (a),    "that  where  an  executor  may       fi.,  ^ 
declare  in  his  own  right,  he  shall  be  liable  for  costs." 
In  TattersaU  v.  Groote,   Lord  Efcfon,    in   effect,   sup- 
ports the  same  doctrine,   because  that  was  an  action 
of  covenant;    and   though   the   breach  was  after   the 
death  of  the  testator,  the  Plaintiff,  in  order  to  shew  a 
right  to  declare  on  the  deed,  was  obliged  to  sue  as 
executor.     The  only  question  here,  is,  whether,  upon 
the  face  of  the  declaration,  it  does  not  appear  the  Plain- 
tiffs might  have  sued  in  their  own  right.    They  say, 
"  that  after  the  death  of  the  testator,  the  Defendant  ac- 
counted with  them  as  executors,  concerning  sums  due 
from  the  Defendant  to  the  Plaintifls,  as  executors,  and 
upon  that  account,  being  found  indebted  to  the  Plain- 
tifls, as  executors,  promised  the  Plaintifls,  as  executors, 
to  pay  them."  If  they  meant  to  shew,  that  the  account- 
ing was  of  sums  due  in  the  time  of  the  testator,  they 
ought  to  have  said,  the  Defendant  accounted  with  them, 
as  executors,  concerning  sums  due  from  the  Defendant 
to  the  testator.     I  think  it  appears  on  this  count,  that 
the  Plaintiffs  might  have  sued  in  their  own  right,  and, 
therefore,  the  present  rule  must  be  discharged. 

Burrouoh  J.  By  reference  to  Sir  T.  Jones's  reports, 
it  appears,  that  the  case  of  Bull  v.  Palmer  is  no  autho- 
rity for  the  position  which  is  maintained  on  the  part  of 
the  Defendant,  because  the  account  stated  in  that  case 
appeared  to  be  concerning  a  debt  due  to  the  testator. 
We  have  been  pressed  with  the  argument  as  to  what  we 
should  hold,  if  the  fifteenth  count  were  demurred  to  on 
the  ground  of  misjoinder ;  it  will  be  sufficient  to  decide 
that  point  when  it  shall  arise;  but  if  it  were  necessary 

(a)  In  Grimstcad  v.  Shirley,  %  Taunt.  XI9. 
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Mtf*»  now>  I  should  say  that  there  is  no  misjoinder,  because 
whatever  is  recovered  under  the  count  will  be  assets. 
&ut  it  does  not  appear  on  the  face  of  the  count,  that  the 
Plaintiffs  were  bound  to  sue  as  executors,  which,  if  the 
cause  of  action  accrued  to  them  on  a  matter  arising  iii 
the  time  of  the  testator,  they  ought  to  have  shewn ;  the 
accounting  described  is  clearly  one  on  which  the  Plain- 
tiffs might  have  sued  in  their  own  right 

Rule  discharged,  (a) 
(«)  Dallas  C.J.  vat  abtcnt 
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In  the  Matter  of  William  Henry  Rochfoiuv      **»  io. 

pfflLLIAM  Henry  Rackfort,  a  prisoner  io  the  Mas*,  The  clerk  of 

having  obtained  discharges  in  twelve  actions  under  ^  j^!,^ 

which  he  had  been  detained,  in  custody,  the  warden,  of  mi  it  entitled 

the  2%et  demanded,  tcid  obtained  from  him*  previous  lo  *  *■*  °* 

%s»6d»  on 
io  his  enlargement,  amopg  other  fees,  which  wcee  undts-  tvtr^  9c^on 

puted,  U.  10s.  for  the  clerk  of  the  papers.  from  which  a 

The  warden  of  the  Fleet  having   been  called  on,  ££**' 

under  a  motion  made  by  PeU  SerjL,  "  to  shew  cause 

why  he  should  not  repay  to  the  said  W.  H.  Rochfort  the 

•am  of  VL  10&,  the  same  having  been  taken  by  the  said 

warden  for  foes  which  were  not  legally  due  to  him," 

Vemghan  Sorjt.,  for  the  warden,  stated,  that  by  fc  rule 
#r  order  of  this  court,  made  in  Easier  and  Trinity  terms, 
IS  GL  K,  1727,  it  was  ordered,  « that  on  a  prisoner's  die- 
charge,  there  is  due^  and  ought  to  be  paid  to  the  clerfc  of 
the  papers  fos  every  action  2*  6<A :"  that  this  appeared 
to  be  an  ancient  fee  at  that  time*  and  had  been  deuaoctai 
and  paid  ever  since,  though  it  did  not  appear  in  the  hat  of 
fees  on  the  table  hung  up  in  the  prison  under  the  acts 
of  fi  G.  2;  c.  -22.  and  %2  G*  2.   c.  2&,  that  table  and 
those  acts  applying  only  to  the  warden's  foes,-  which 
were  settled  by  another  rule  of  court  in  lf39b 

Pell  Serjt  contended  thatt  under  the  provisions  of 
those  acts,  no  fee  could  be  taken  for  the  discharge  of 
any  prisoner,  except  such  as  appeared  on  the  table  of 
fees  publicly  hung  up,  and  that,  therefore,  the  table  foamed 
under  the  authority  of  the  acts  must  be  deemed  to  have 
superseded  the  authority  of  the  ruin  of  court  in  1727, 

S  4  so 
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jk>  fat  as  that  rule  related  to  the  fees  of  the  officers  of 
the.  prison  on  the  discharge  of  prisoners. 

The  Court  said  that  this  was  a  question  of  nicety, 
arising  on  the  construction  of  the  orders  of  the  court 
and  the  acts  of  parliament  taken  together.  They, 
therefore,  commended  the  warden  for  requiring  the  fee, 
(which,  as  a  trustee  for  his  successors,  he  was  bound, 
after  a  usage  of  more  than  ninety-six  years,  not  to 
abandon  without  an  order  of  the  court,)  and  having 
stated  that  he  obtained  his  appointment  entirely  from 
his  known  character  for  probity  and  humanity,  tc*k 
time  to  consider.  .    . 

Their  ultimate  decision  was  now  delivered  fey  • 

P^rk  J.    The  Court  upon  consideration .  think  this 

rule  must  be  discharged :  when  the  case  is  looked  into* 

there  is  no  difficulty  in  it.    In  Easier  term  13  G.  I.,  1 727, 

Eyre  C.  J.  and  the  other  Judges  of  this  court,  made  a 

rule  of  court  regulating  the  fees  which  should  be  taken 

by  the  warden  of  the  Fleet,  and  ordering  also,  2s.6d.to 

be  paid  to  the  clerk  of  the  papers  upon  each  discharge. 

If  that  rule  continues  in  force,  there  is  no  colour  for  this 

application,  for  the  fee  in  question  is  not  taken  for  the 

warden  of  the  Fleet>  but  for  the  clerk  of  the  papers.    In 

1729,  an  act  was  passed,  (2  G.  2.  c.  22.)  which  was 

afterwards  incorporated  in  the  lords'  act;  it  w*s;thfcfe 

yu  >  enacted,  "  that  a  table  of  fees  should  be  settled  by  the 

'.  justices  and  hung  up  in  the  prison  ;  and  that  no  gapler, 

,,     -  ,■  -.   or  keeper  of  any  gaol  or  prison,  should  demand,  take  or 

(rf  \ "/'.. "T.'°l    receivc>  directly  or  indirectly,  of  any.  prisoner  or  pri- 

W\rt  »t  ■.'/-*   toners  for  debt,  any  other  or  greater  fee  or  fees  what- 

a  ':      <  «t    soever,, for  his,  her,  or  their  commitment,  chamber,  tent, 

release  or  discharge,  than  what  should  be  mentioaecUftd 

allowed  in  such  list  or  table  of  fees,  so  to  be  cwciltd, 

registered,  and  hung  op  as  aforesaid."    In  pm$9 ORMjrf 
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this  act,  the  Judges  of  this  court  settled  a  table  of  fees        1S2S. 
which  is  now  hung  up,  and  which  the  warden  has  re-  -vlfc'-wLJL 
ceived  ever  since.    But  that  statute  relates  only  to  the  of  Robnrasm 
fees  to  be  taken  by  the  warden ;  it  does  not  touch  those 
'which  are  claimed  by  the  clerk  of  the  papers,  while  the 
order  of  17*7  applies  particularly  to  the  demands  by  the 
eterk  of  the  papers.     Nor  is  this  to  be  considered  an  in- 
direct taking  by  the  warden ;  because  the  report  of  the 
*  commissioners  on  the  duties,  salaries,  and  emoluments 
'in  courts  of  justice,  expressly  recognises  this  fee,  and 
says,  that  the  clerk  of  the  papers  has  no  other  salary : 
the  commissioners  farther  state,  that  the  fee  was  settled 
by  a  rule  of  court  of  1727,  has  been  invariably  received 
since  that  time,  and  was  probably  an  ancient  fee  then. 

Under  these  circumstances  we  think  the  present  rule 
titnst  be  discharged,  though  without  costs,  as  it  was 
natural  the  application  should  be  made,  the  fee  not  ap- 
pearing on  the  public  table. 

Rule  discharged  accordingly. 


l  DODDINGTON   V.  HUD80N.  Mp  is. 

'fADDY  Serjt.  moved  in  this  case  for  a  new  trial,  Inaction 

which  was  opposed  by  Peake  Serjt.  T^nSSm9 

c  -  Their  arguments,  as  well  as  the  ground  of  the  motion,  for  an  injury 
sufficiently  appear  in   the  following  judgment  of  the  jj?**"/™* 
-©fruit,  which  was  delivered  by  a  stranger,  tat 

->■:-  tenant  *  pot* 

«"*    Park  J.    This  was  a  rule  to  shew  cause  why  there  iUtm^^tfw|fA 
Ubotrid  not  be  a  new  trial,  as  it  was  alleged  on  account  nen  to  prevt 
vbf  the  improper  reception  of  a  witness,  by  the  Lord  tfc*  "J^T* 
iChief  Baron. 
*;.v  A  re- 
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A  reversioner  had  brought  an  action  against  the  De- 
fendant for  an  injury  done  to  his  inheritance:  he  called 
his  tenant  to  prove  the  encroachment;  the  tenant  was 
Hudson,  objected  to  by  my  Brother  TacUfy,  as  an  interested 
witness*  But  the  Lord  Chief  Baron  allowed  him  to 
be  examined,  reserving  the  point.  The  question  is, 
whether  he  was  properly  received  ?  There  is  no  doubt 
that  the  ancient  rules  of  evidence  respecting  the  conn 
potency  of  witnesses  have  been  roach  narrowed ;  and 
the  courts  have  endeavoured  as  much  aa  possible'  to  let 
the  objection  go  to  the  credit,  rather  than  to  the  com* 
petency  of  the  witness :  this  waa  Lord  Man&iehEs 
course :  but  long  before  his  time,  when  Lord  Handwicke 
was  Chief  Justice  of  the  (Court ,  of  KiagV  Bmch  41 736*) 
he  said,  "  whenever  an,  objection  <rf  this  sort  wall  made 
at  Nisi  Prius  befope  him,  he  was  always  inclined  to 
restrain  it  to  the  credit  rather  than  to  the  competency 
of  the  witness/9  Rex  v.  Bray,  (a)  BM  the  r*le»  whjcfc 
governs  our  decision  in  this  case,  is  to  be  found  in  Bent 
v.  Baker,  (b)  Lord  Kenyan  says,  "  wherever  there  are 
no  positive  rules  of  law  against  it,  it  is  better  to  receive 
the  evidence  of  the  witness,  making,  nevertheless,  such 
observation  on  the  credit  of  the  party  as  his  situation 
requires."  The  general  question  on  the  voir  dire  amounts 
to  this,  whether  the  event  in  that  cause  will  affect  his 
interest.  "  I  must  acknowledge,"  says  his  Lordship, 
"  there  have  been  various  opinions  upon  this  subject, 
and  it  is  impossible  to  reconcile  all  the  cases.  I  think 
the  principle  to  be  extracted  from  theip  all  is  this*  if  the 
proceedings  in  the  cause  cannot  be  used  for  him,  he  is 
a  competent  witness,  although  he  may  entertain  wishes 
.  upon  the  subject,  for  that  only  goes  to  his  credit  and  not 
to  his  competency;  as  where  he  stands  in  the  same 
situation  with  the  party  for  whom  be  is  called  to  give 

{a)  Ca,  Temp.  Hardw.  360.  (b)  3  T.  R.  %j. 

evidence 
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fevktetlct — or  where  a  fcther  is  giving  evidence  for  his        1WS. 

son — but  this  does  not  render  him  incompetent;  and   jy^^i^^ 

-such  drciftftnstarites  Are  always  open  to  observation."  v. 

TM*  case  wa*  decided  after  great  consideration :  it  was      Hudsok. 

originally  in  this  court,  but  taken  upon  a  bHl  of  ex- 

teuton*  to  the  Cbttrt  of  King's  Bench,  where  the 

opmibfl  dt  Lord  LougiAartugh,  that  the  witness  was  not 

competent,  was  overruled,  and  no  writ  of  error,  though 

threatened,  wat  ever  brought  on  die  judgment  of  B.  M. 

Blit  that  base  his  been  frequently  since  referred  to  and 

tobfirmtid*  at  in  Jdrdaine  v.  L&skbrooke.  (a)    In  Smith 

v.  Pttiger  (6),  Lord  Ktnyon  says,  they  are  now  called 

tipoti  to  review  their  decision  in  Btnt  v.  Baker*  he  then 

adopts  and  dofctfirtns  the  rule  there  hud  down,  states  k 

more  fltUy  and  qaotes  all  his  authorities :  his  Lordship 

ttft^s,  w  the  case  of  Bent  v.  Baker  laid  down  a  dear  and 

certain  rate,  by  which  I  have  ever  since  endeavoured 

to  rtgnfete  my  opinion  in  causes  coming  before  me  at 

Ns*i  Prin^  though  probably  I  may  not  have  decided 

properly  in  every  instance,  when  called  upon  to  form  an 

opinion  on  the  sudden*     The  rule  there  laid  down,  was* 

that  no  objection  should  be  made  to  the  competency  of 

a  witness  upon  the  ground  of  interest,  unless  he  were 

dtaecdy  interested  in  the  event  of  the  stiit,  or  could  avail 

himself  of  the  verdict  in  the  causey  so  as  to  give  it  in 

evidence  on  any  future  occasion  in  support  of  his  own 

interest."     And,  subsequently,  in  Forrester  v.  Pigou  (a)» 

the  above  rale  was  not  impugned  by  the  Court  of  King's 

Bench,  after  Lord  EUenboroagk   had   long   presided 

there;  but  there  the  case  was  sent  back  to  ascertain  the 

fact,  whether  the  Defendant's  witness  who  had  paid  the 

loss,  had  not  entered  into  a  bargain,  that  if  the  Plaintiffs 

failed  in  the  action  against  the  then  Defendant  Pigouy 

he  was  to  receive  back  the  money  he  had  paid  ?     For, 

'       {a)  7  T.  R.  6oi.  (*)  Ibid.  6o.  (0  iM*&S.  9. 

if 
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•  IttB.      -if  *>#  be  was  directly  interested  in  procuring  *  verdict 

.l^Ty^T?.    *or  *•  Defend****- 

^  Thus  it  stands  upon  authority  as  to  the  general  point* 

Htftsa*.      Now  we  have  looked  with  great  anxiety  to  see  whether 
the  Defendant  could  gain  or  lose  by  the  event  of  this 
suit :  but  we  are  unable  to  discover  the  possibility  of 
that  fact.     Neither  can  this  verdict  be  given  in  evidence 
for  or  against  him,  in  any  action  for  or  against  him.    If 
the  Plaintiff  recover  a  verdict,  the  damages  are  entirely 
to  himself  for  the  injury  done  to  his  inheritance ;  he  is 
not  bound  to  lay  out  a  single  farthing,  during  the 
tenancy,  nor  if  the  witness  should  bring  an  action  for 
the  injury  done,  to  his  possession,  can  the  Plaintiff's 
verdict  in  any  way  directly  or  indirectly  be  used  for 
him.     It  is  true,  the  witness  may  have  his  wishes,  and 
his  situation  may  have  created  a  bias  on  his  mind :  but 
that  circumstance  existed  in  all  the  other  cases :  it  may 
subject  the  witness  to  observation,  it  may  affect  his 
credit  with  the  jury;  but  it  does  not,  in  our.  opinion, 
destroy  his  competency.     And  surely  a  person  in  the 
situation  of  this  witness  cannot  have  a  stronger  bias  on 
his  mind,  than,  where  two  actions  are  brought  for  the 
same  assault  against  two  persons,  the  Defendant  in  one 

,:J,{  .   ./.   cause,  who  may  be  a  witness  for  the  other  Defendant, 
must  have,  in  giving  his  testimony. 

This  point  must  often  have  arisen :  no  case  has  been 
cited,  where  a  witness  of  this  description  has  been,  re- 
jected :  for  neither  the  case  of  Doe  dem.  Faster  v.  JVUr 
Items  (a),  (that  a  tenant  in  an  ejectment  cannot  be  a 
witness  for  his  landlord  to  maintain  his  own  possession ;) 
nor  that  of  Pyke  v.  Crouch  (&),  (that  a  man  cannot  be 
a  witness  for  another  where  they  both  claim  under  the 
v  same  deed,)  have  any  bearing  on  the  point  under  dis- 
•  cussion.    We  have  reason  to  believe  such  witnesses 


*t  ttm  *.i*  ::.• 


{a)  Cowp.  6%x.  (h)  t  Ld.Rajm.720. 

have 
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turn  been  constantly  admitted,  and  we  have  been  in- 
formed, that  in  one  case  on  the  northern  circuit,  though 
ire  hare  not  obtained  the  name  of  the  case,  such  an 
'objection  was  lately  made,  overruled,  and  no  application 
toade  to  set  aside  that  decision. 

However,  in  the  absence  of  authority  on  the  par- 
ticular point,  admitting  it  to  be  a  novel  case,  we  violate 
no  rule  of  law;  we  oppose  no  authority ;  but  on  the 
contrary,  by  deciding  that  this  rule  ought  to  be  dis- 
charged, we  support  the  general  principle,  that  where 
the  verdict  cannot  be  given  in  evidence  for  or  against 
the  witness,  and  where  he  can  derive  no  benefit  from 
the  testimony  be  gives,  whatever  bis  wishes  may  be,  hk 
testimony  ought  not  to  be  excluded. 

Rule  discharged. 


Mavor,   Assignee  of  Pyne,  a  Bankrupt,  v.      M*jt%. 
Croome. 

JPYNE  was  lessee  to  the  Defendant,  of  a  house  in  A  bankrupt 

Mary4e-b<me,  and  at  Christmas,  1819,  owed  the  SJ^^,^ 

Defendant  87/.  10s.,   for   five  quarters'   rent.     In  No-  ruptcy,  to  dis- 

vember,  1819,  Pyne,  having  been  for  more  than  a  twelve-  P0*  °*  **» 
•  imp,  which 

month  before  that  time,   and   being  then  in   custody  wasabeaefi. 

within  the  ruies  of  the  Fleet,  proposed  to  sell  his  term  cul  lease*  the 

in  the  Defendant's  house,  for  I'M,  to  Mr.  Thompson.  E^J^ 

unless  five 
quarters'  rent  due  to  the  landlord  were  first  paid  ;  after  negotiation  between  the 
bankrupt  and  the  landlord,  who  knew  the  bankrupt's  situation,  the  rent  was  paid  out 
of  the  money  which  the  purchaser  had  agreed  to  give  for  the  lease,  there  being  at  the 
thne  of  the  transaction  no  distress  on  the  promises,  but  the  landlord  having  a  right 
of  re-entry: 

Held,  that  the  bankrupt's  assignee  could  not  recover  from  the  landlord  the  real  so 
paid  him. 

*  '  Thompson 
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Thompson  refused  to  purchase,  except  <m  ^  ^n^s  of 
the  87'*  I  to.,  which  would  be  due  for  reoj  at  Chriffaktf, 
M?g  previoqsly  discharged.  4  correspondence,  there- 
upon ensued  between  jfyii*  and  the  Defendant,  i&  wbjfcb 
it  was  agreed,  that  Thompson  should  p$y  ijbe  D$fcitff¥Nt 
the  87/.  1  Q&  rent  arrear,  opt  of  the  $2Ql  whjcji  He  was 
to  give  for  the  lease;  and  the  87/.  10*.  w^s,  accordingly, 
shortly  afterwards,  paid  by  Thompson  to  the  (tefgtffoti? 
who  all  along  knew  ofPyne's  insolvency  and  incarceration. 
The  assignment  to  Thompson  wt£  made  in  November, 
1819,  wljen  one  Henry  Morland  gave  up  the  indqntur<e 
of  lease  from  Defendant  to  Pyne,  being  first  paid  a  debt, 
for  which  he  held  the  lease  as  a  security.  M  the  tinie  of 
the  assignment  there  were  no  goods  in  Pyntfs  house, 
which  had  been  for  some  time  unoccupied.  But  the  De- 
fendant's lease  to  Pyne  contained  a  clause  of  re-entry,  if 
the  rent  should  be  unpaidbythe  space  of  Si  days,  next  after 
either  of  the  days  appointed  for  payment,  or  upon  breach 
of  any  of  the  covenants  contained  in  the  lease. 

On  the  31st  of  January,  1822,  a  commission  of  bank- 
rupt was  sued  out  against  Pyne,  bis  incarceration,  which 
had  commenced  in  September,  1818,  being  the  act  of 
bankruptcy. 

The  Plaintiffs,  as  assignees  of  Pyne,  then  sued  the 
Defendant,  for  the  87/.  1 05.,  paid  to  him  by  Thompson, 
as  money  had  and  received  to  the  Plaintiff's  us^,  the 
money  having  been  .paid  after  an  act  of  banjerup^cy,  of 
which  the  Defendant  was  cogni&apt,  and  tfie  Defendant, 
at  the  tirne  pf  the  receipt,  being  privy  to  the  insplvency 
of  the  l]an(ci;upt. 

At  the  trial  before  Dallas  C.  J.,  London  sittings  after 
tat  jMichaelmas  term,  the. foregoing  facts  were  made  out, 
when  the  jury,  un^er  the  direction  of  his  Lordship,  found 
a  verdict  for  U)e  Defendant,  leave  being  given  to  the 
Plaintiffs  to  move  to  set  aside  this  verdict,  and  enter  a 
verdict  for  the  Plaintiffs  for  87/.  10*. 

Toddy 
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Toddy  Serjt.  having  obtained  a  ride  to  that  effect, 

Lens  and  Lams  Serjts.  shewed  pause.  The  Defend- 
ant, on  condition  of  receiving  the  87/.  10s.,  waived  the 
right  he  had  to  distrain  for  it  on  %ny  goods  which  an 
assignee  might  place  on  the  premises ;  and  without  such 
a  waiver  no  purchaser  could  be  found.  He  also  waived 
the  right  of  re-entry  which  had  accrued  to  him  on  non- 
payment of  the  rent,  and  which  if  he  had  asserted, 
Morland's  debt  would  still  have  been  a  claim  on  the 
bankrupt's  estate.  The. estate,  therefore,  has  been  ma- 
nifestly benefited  by  the  transaction,  and  the  Defendant 
has  only  received  a  compensation  for  the  relinquishment 
of  a  right  which  he  might  have  exercised  to  the  preju- 
dice of  the  bankrupt  and  his  assignees ;  so  that  it  is  not 
necessary  to  contend*  nor  is  it  contended,  that  this  was  a 
payment  protected  by  the  provisions  of  19  G.  2. ;  but  it 
resembles  the  cases  where  a  creditor,  having  a  lien  on 
the  title  deeds  of  a  bankrupt,  refuses  to  deliver  them  up, 
except  on  payment  of  his  debt ;  a  payment  which  has 
always  been  esteemed  valid,  as  against  any  claim  on  the 
part  of  the  assignees;  Stevenson  v.  Wood  (a)  is  in  point  for 
the  Defendant ;  for  though  in  that  case  there  were  goods 
on  the  premises  which  the  Defendant  might  have  imme- 
diately distrained,  and  in  the  present  case  there  were 
none,  yet  the  Defendant's  right  to  distrain  was  the  same 
in  both ;  and  it  is  immaterial  whether  the  light  be  ex- 
ercised on  goods  actually  at'  hand  or  on  goods  which 
may  come  to  hand  at  any  subsequent  period. 

TaeUfy'SerjL.  There  being  no  goods  on  the  premises 
at  the  time  the  Defendant  received  the  money,  he  aban- 
doned nothing  from  which  he  could  have,  derived  any 
advantage ;  and  instead  of  distraining  on  goods  which 
might  be  subsequently  placed  on  the  premises,  he  ought 
to  have  proved  his  debt  under  the  commission ;  so  that 

(a)  5  £#.  JV.  P.  C.  aoo. 

the 
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J  823.       the  case  is  at  once  distinguishable  from  Stevenson  v.  Wood, 
and  differs  from  those  in  which  the  bankrupt  or  his 
assignees,  have  no  other  means  of  obtaining  property 
over  which  a  creditor  may  have  a  lien,  but  by  paying 
that  creditor's  debt.     There  being  no  clause  of  cesser 
in  the  Defendant's  lease,  he  could  not  re-enter  upon 
non-payment,  unless  he  had  made  a  demand  with  all 
the  requisite  technical  formalities  on  the  day  of  pay- 
ment ;  and  that  not  having  been  done,  he  had  in  fact 
no  right  of  re-entry  at  the  time  he  received  this  payment. 
[Park  J.  Doe  d.  Scholtfield  v.  Alexander  {a)  decides  the 
contrary.]    The  Defendant's  is  undoubtedly  a  case  of 
great  hardship,  but  in  that  respect  it  does  not  differ 
from  any  others,  in  which  parties  have  been  obliged  to 
refund  payments  made  after  an  act  of  bankruptcy ;  he 
must  prove  under  the  commission,  and  stand  in  the 
same  situation  as  the  other  creditors,  which  is  the  less 
unreasonable,  inasmuch  as  the  Defendant  knew  all  along 
the  situation  of  the  bankrupt. 

Cur.  ado,  vulL 

Park  J.  We  have  considered  this  case,  and  are 
of  opinion  the  rule  ought  to  be  discharged.  The  case 
is  peculiar  in  all  its  circumstances.  A  party  who  has  a 
beneficial  lease  in  a  house,  goes  to  prison  and  becomes 
a  bankrupt.  He  has  an  opportunity  of  disposing  of  this 
lease  beneficially,  but  five  quarters9  rent  being  in  arrear, 
the  purchaser  refuses  to  take  the  lease  unless  the  rent 
is  paid.  The  bankrupt  communicates  with  his  landlord, 
and  is  allowed  to  obtain  220/.  for  the  lease,  on  paying 
out  of  that  sum  the  rent  due,  and  money  which  had 
been  lent  by  a  mortgagee ;  this  takes  place  two  years 
before  the  assignees  commence  the  present  suit ;  but  it 
is  contended,  that  as  there  were  no  goods  which  the  De- 
fa)  %M.&S.S*5- 

fendant 
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fendant  could  distrain,  and  as  he  knew  the  situation  of 
the  bankrupt,  he  cannot  retain  the  rent  he  has  thus 
received.  We  do  not  say  this  is  a  payment  under 
19  G.  2. ;  it  does  not  come  under  the  provisions  of  that 
statute;  but  the  case  of  Stevenson  v.  Wood  was  relied 
on  for  the  Defendant,  aAd  on  that  case  we  proceed. 
That  was  an  action  for  rioney  had  and  received,  to  re- 
cover a  sum  which  had  been  paid  to  the  landlord  for  rent 
lifter  an  act  of  bankruptcy.  The  ground  of  law  taken 
for  the  Defendant  was,  that  the  landlord  had  a  right 
to  distrain  for  rent  arrear,  and  the  goods  of  the  bank- 
rupt were  subject  to  the  distress,  notwithstanding  the 
act  of  bankruptcy;  that  having  that  right  he  had  a 
pdwer  to  waive  it,  and  to  accept  the  rent  in  lieu  of  his 
right  to  distrain.  Lord  Ellenbofmigh,  assented  to  the 
law.  so  laid  down:  lie  said,  "  the  iandtotd  has  by  law  a 
right  of  distress;  if  he  thinks  fit  to  waive  that  right  and 
accept  of  the  rent,  he  should  not  be  placed  in  a  worse 
situation  than  if  he  had  made  an  actual  distress ;  it 
would  be  a  fraud  on  his  legal  rights  to  hold  otherwise." 
la  the  present  case,  although  there  were  no  goods  on  the 
praises,  the  landlord  had  a  right  to  distrain  on  atiy 
whjcji  might  be  subsequently  placed  there ;  he  had .  also 
a  tygjbt  of  entry,  and  might  bavfe  brought  an  ejettneftt ; 
thtf-pght  he  has  waived  by  the  receipt  of  the  rent,  and 
th^yyigptes.hftYQ  derived  a  benefit  from  the  tran*ac~ 
tioyt  .because  the  bankrupt's  estate  was  subject  to  the 
re]gt„c|ftd  the  motlgage, .  both  of  which  are  tfow  dis- 
chipgedf  but  j&u&  have  remained  as  proveable  debt*, 
unfertile  Defendant  had  been  induced  to  accede  to  the 
traptfer  of  the  lease.  Under  all  the  circumstances, 
thejocfcro,  the  rule  mutt  be 

-r'j   ....  >  Discharged, 


V0L.ll 
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1823. 

Maj  i».  Frost  v.  Bengough. 

In  an  action  on  rPHIS  was  an  action  on  a  promissory  note  for  30/., 
a  promissory  date<i  15th  0f  jf^  1815 .  tfce  Defendant  pleaded 

note*  tne  XJe- 

fendant  having  the  statute  of  limitations ;  and  the  Plaintiff,  at  the  trial 

pleaded  the  before  Dallas  C.  J.,  London  sittings  after  Michaelmas 
Stations,  the  term  ^a8^  8Kfe  *n  e^ence  the  following  letter  from  the 
Plaintiff  give     Defendant  to  the  Plaintiff,  as  proof  of  a  subsequent 

d^^m  *  ackuPwledgment  ; 

acknowledge  „  gj  _  Business  calls  me  on  the  sudden  to  Liverpool. 
ment  within  '  ,  *  .  .  ,  , 
six  yean,  the  Should  I  be  fortunate  m  my  adventures,  you  may  de- 
following  let-  pend  on  seeing  me  in  Bristol  in  less  than  three  weeks ; 
Defendant  to  otherwise,  I  must  arrange  matters  with  you  as  circum- 
the  Plaintiff:  stances  will  permit.  I  shall  leave  town  to-morrow 
"Business  •  fat 
.  calls  roe  to  ° 

Liverpool.  "  H.  Bengough. 

Should  I  be  "  London,  24th  September,  1817." 
fortunate  in 

myadventures,  Dallas  C.  J.  told  the  jury  he  was  not  aware  of  any 

you  may  de-     letter  so  general  as  the  one  in  question  having  been 

pend  on  seeing  • ,       i      «  .  ,  #., 

me  in  Bristol;  considered  sufficient  to  take  a  case  out  of  the  statute, 

otherwise,  I      but  that  no  evidence  had  been  offered  of  any  other 

must  arrange     j^jjjgg  between  the  parties ;  and  the  jury  were  to'  de- 

you  as  circum-  cide,  under  those  circumstances,  whether  the  letter  ap- 

stances  will       pjjgj  to  fa  transaction  in  dispute. 

Defendant  did       The  jury  found  a  verdict  for  the  Plaintiff;  and  upon 

not  shew  that    being  asked,  said,  they  considered  that  the  letter  given 

there  ware  any  .Q  evidence  referred  to  the  promissory  note. 

besides  the 

vromissory  Vaughan  Serjt.  moved  for  a  new  trial,  on  the  ground 

the  letter  could  l^at  **"»  ^etter  contained  no  acknowledgment  of  the 

refers 

Held,  that  it  was  properly  left  to  the  jury  to  decide  whether  this  letter  referred  to 
the  matter  of  the  promissory  note,  and  was  a  sufficient  acknowledgement  to  take  the 
case  out  of  the  statute, 

debt 
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debt,  and  that  it  ought  not  to  have  been  left  to  the       1823. 
jury  to  put  a  construction  on  it. 

Taddy  Serjt.  shewed  causa  The  letter  contained  a 
sufficient  acknowledgment,  if  there  were  no  other  deal- 
ings between  the  parties;  no  evidence  was.  offered  of 
any  such  dealings,  and  all  that  was  left  to  the  jury  was, 
-  not  to  put  a  construction  on  the  letter,  but  to  say 
whether  there  were  any  other  transactions  to  which  it 
could  apply.  In  Lloyd  v.  Mound  (a)9  it  was  holden  that 
a  letter,  the  terms  of  which  were  ambiguous,  ought  to 
be  left  to  the  jury. 

Vaughan.  In  Lloyd  v.  Mound  the  letter  contained 
much  more  than  in  the  present  case.  In  Beale  \. 
Nitid(b)9  Bayley  J.  says,  "  die  onus  of  taking  a  case 
out  of  the  statute  of  limitations  is  upon  the  Plaintiff;"  so 
that  he  ought  to  have  shewn  that  there  were  no  other 
dealings  to  which  the  letter  could  refer.  But  even  if 
there  were  none  such,  the  letter  is  insufficient  to  charge 
the  Defendant,  since  it  contains  no  acknowledgment 
whatever  of  any  debt,  and  according  to  Lord  Ellen- 
borough  a  distinct  acknowledgment  is  necessary.  Row- 
croft  v.  Lomas.  (c) 

Park  J.  I  think  there  ought  to  be  no  new  trial  in 
this  case.  Within  our  memory,  the  statute  of  limit- 
ations has  been  too  much  frittered  away ;  because,  even 
where  a  party  denied  that  he  owed  any  thing,  (Bryony* 
Horseman)  (d\  "it  being  more  than  six  years  since 
he  contracted,"  Lord  Ellenboraugh  held  him  liable,  and 
in  this  court  there  have  been  several  cases  in  which  the 
evidence  of  admission  has  been  but  slight :  but  in  this 
case,  a  paper  is  produced,  which,  though  ambiguous,  is 
sufficient  to  shift  on  the  Defendant  the  onus  which  was 


(a)  %  T.  R.  761.  (c)  4M.&S.  458. 

\b)  4B.bfA.s71.  (d)  4 E**h  599- 
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at  first  on  the  plaintiff,  &&<Tthe  Def&dant  infght  have 
shewn,  if  he  could,  that  ttrete  were  otHet  matters  to 
which  the  letter  applied.  In'  Beate  *.  Wind  it  was  left 
to  the  jury  to  consider,  whttftcr  there  was  only  one 
account  to  which  the  Defendant^  Supposed  admission 
could  refer.  Was  it  not  fit,  then,  that  this  letter  should 
go  to  the  jury?  Ltayi  v.  MaUntt  U  tin  important  case 
to  that  point  The  letter  containing  die  acknowledg- 
ment was  in  that  case,  as  in  the  present,  ambiguous ; 
but  Askwrtf  J.  says,  "though  this  letter  i&  written  in 
ambiguous  terms,  there  are  some  parts  of  it  frorfi  which 
the  jury  might  perhaps  have  inferred  ah  acknowledgment 
of  the  debt ;  and  I  think  the  jury  should  have  put  their 
Construction  upon  iL"  That  case,  therefore,  is  a  war- 
rant for  the  propriety  of  what  has  beeti  done  in  the 
preterit  Whethefr  or  no  the  jury  have  drawh  die  riglit 
conclusion,  it  is  not  necessary  for  us  to  decide ;  if  it 
were,  I  should  concur  in  that  conclusion. 

Burbough  ).    There  U  nothing  to  which  die  lettd? 
appgarfe  to  relate,  but  a  prior  demand    "  Should  I  be 
fertuaate  in  toiy  adventures*  you  may  depend  on  seeing  me 
in  Bristol s"  —  Why  ?  To  bring  down  what  his  forturie4 
produced.  —  "  Otherwise  I  must  arrange  matters  with 
you  as  circumstances  will  permit."    I  think  the  jury  did  , 
right  in  referring  this  to  an  existing  demand.    The 
Defendant  might,  perhaps,  have  shewn  that  there  were  r 
ether  demands  to  which  the  letter  applied,  but  he  omit- _ 
led  to  do  so ;  and  I  think  it  was  properly  left  to  the  jury  j 
to  decide  whether  it  applied  to  the  Plaintiff's  demand 
or  no.  .      » » 

ftule  discharged,  (a) 

(<?)  Dallas  C.  J.  was  abatat,  beiqg  unwell.  i'1' 
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Court  of  COMMON  PLEAS, 

OTHER  COURTS, 

IV 

Trinity  Term  (a), 

In  the  Fourth  Year  of  the  Reign  of  OsoaoE  IV. 


Mackintosh  v.  Blyth.  Jw*  + 

WHEN  this  cause  came  on  for  trial,  it  was  referred  An  arbitrator 
a^  wlmm  it 

to  a  barrister  to  ascertain  what  verdict  ought  to  ^^  rt^tn%^ 
be  given,  and  his  certificate  was  to  be  entered  up  as  the  to  certify 
verdict  of  .jury.  t£j£L 

The  arbitrator  certified  that  a  verdict  should  be  en-  tend  op,  cen- 
tered up  for  the  Plaintiff  for  62/.  14*. ;  and  orally  com-  dfied for  *• 
municated  to  the  parties,  that  each  should  pay  his  own  ^y.  JL^^ 
costs  of  the  reference,  which  was  acceded  to  by  .them.       nkated  to  the 

Upon  a  motion  to  set  aside  the  arbitrators  certificate,  ^^^j~ 

the  cause  was  referred  back  to  him,  when  he  a  second  pay  kb  own 

costs  of  the 
reference ;  which  wit  acceded  to  by  them. 
The  cute  having  been  referred  back  to  the  arbitrator,  he  certified  in  the  same 
way  a  second  .time,  but  omitted  to  give  any  direction  at  to  the  costs  of  the  second 
reference :  Held,  that  the  Plaintiff  was  entitled  to  those  costs. 

(a)  Richardson  J.  was  absent  during  this  term,  being  confined  to 
his  house  by  ill  health. 

Vol.  I.  U  time 
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1823*  time  certified  to  the  same  effect ;  but  at  the  time  of  cer- 
tifying made  no  communication  as  to. the  costs  of  the 
second  reference,  thinking  he  had  no  authority  for  that 
purpose.  These  costs  were  claimed  by  the  Plaintiff 
before  the  prothonotary ;  but  disallowed  by  him.  Upon 
which, 

Lens  Serjt.  obtained  a  rule  nisi  for  the  prothonotary 
to  review  his  taxation,  and  allow  these  costs. 

Toddy  Serjt  shewed  causey  contending  that  the  pro- 
thonotary ought  not  to  allow  the  cofets  of  the  second 
reference,  unless  authorized  by  the  arbitrator,  the  re- 
ference to  him  being  in  effect  a  reference  of  all  the 
matters  in  difference  in  the  cause ;  that  the  arbitrator 
having  given  no  directions,  it  must  be  inferred  the  costs 
of  the  second  reference  were  to  be  discharged  in  the 
same  way  as  the  costs  of  the  first 

Sed  per  Curiam.     The  inference  is  the  other  way;  in 
.  the  absence  of  any  specific  direction  the  costs  must  fol- 
low the  verdict 

Rule  absolute* 


Junt  4*  Lowe  v.  Lowe. 

la  trovtr»  the    T  T  PON  an  affidavit  of  the  Defendant,  that  the  demand 

CoartwQQld  jn  tn^  m^ion  did   not  amount  to  40$. ;  that  the 

not  ttay  pro- 

tan  Defendant  was  applied  to  by  Plaintiff's  attorney  to  de- 


^ItwJh^  Kver  two  *oads  of  Potatocs  claimed  by  Plaintiff;  that  the 

that  the  cause  Plaintiff  never  made  any  other  demand;  that  the  aver- 

of  action  did  age  price  of  potatoes  in  the  Defendant's  neighbourhood 

not  anoint*  a£  the  time  of  the  Plaintiff's  demand  and  of  the  De- 

40J. 

fendant's  making  the  affidavit  was  65.  a  load ;  that  the 
Plaintiff  had  filed  a  declaration  against  the  Defendant 

in 
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in  trover  for  potatoes,  and  never  had  any  other  claim        1823. 

against  the  Defendant,  'horn* '  \ 

Taddy  Serjt  obtained  a  rule  nisi  to  stay  the  pro-  Lowe. 
ceedings  in  this  cause,  the  Plaintiff's  cause  of  action 
not  amounting  to  40s.  He  cited  Kennard  v.  Jones  {a\ 
and  Wellington  v.  Arters  (4),  to  shew  that  the  applica- 
tion was  not  too  late,  and  that  it  was  not  necessary  to 
such  an  application  that  the  debt  should  appear  on 
record  to  be  under  AOs.  Upon  a  question  being  put  by 
the  Court,  whether  there  was  any  instance  of  the  county 
court  holding  plea  in  trover,  he  referred  to  2  Inst.  31 1., 
where  Lord  Coke  says,  that  county  courts  have  juris- 
diction in  all  torts  not  vi  et  armis ;  and  argued  that 
6Edw.  I.  c.  8.  seemed  directed  particularly  to  torts,  al- 
lowing sheriffs  to  hold  in  their  counties  pleas  of  trespass, 
which  originally  included  trespass  on  the  case. 

;  Onslow  Serjt,  who  shewed  cause,  contended  that  the 
county  courts  could  not  hold  pleas  in  trover,  the 
amount  of  the  damages  to  be  recovered  being  uncer- 
tain, and  the  action  being  frequently  resorted  to  for 
trying  questions  of  the  highest  pecuniary  amount  The 
passage  in  2  Inst,  seemed,  therefore,  to  have  originated 
in  mistake. 

Taddy  replied,  that  the  Defendant's  affidavit  not 
having  been  traversed,  it  must  be  taken  here,  as  it 
was  in  Kennard  v.  Jones,  that  the  Plaintiff's  demand 
did  not  amount  to  40i. 

Sedper  Curiam.  In  Kennard  v.  Jonesf  it  appeared  that 
the  cause  of  action  was  a  debt;  here,  what  the  amount 
may  be  is  altogether  matter  of  calculation.  The  rul^ 
therefore,  must  be 

Discharged. 

(«)  4T.lt  495-  (3)  5  T.  It  64. 

U  2 
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In  the  Matter  at  Ihaawn,  Cia***:,  mm!  }' 
/  Brookes,  J  *r 

TN  IHn^y^rtm  18*t,  Fanghm  Serjt,  hpavafld** 
trite  aiteging  wfcoooduot  in  th*  three  persons  ahpfe 
named*  bad  obtained  a  rale  calling  on  baadsvn  and 
Gtalr  to  the*  cause  why  they  should  not  be  struck  k>ff 
flrfc  roll  of  atfornies?  and  upon  Brocket  to  ihew  came 
why  he  should  not  be  committed  to  the  custody  of  the 
warden  of  the  Fleet,  for  that  he,  not  being  an  attorney^  % 
had  practised  as  such  in  the  names  of  Isaacson  and 
Clarke.  \     * 

Cause  was  shewn  against  the  rule  by  PM  Serjt*,  vpoa 
long  affidavits,  which  the  Court  deemed  unsattsbctorsy 
and  ordered  the  parties  to  be  attached,  and  ghr*ktfl  to 
answer  interrogatories  before  the  protbonotaryv  *  'ii 

lBJH&laty  tarm  last  the  protbonotary  reported  the 
parties  in  contempt,  the  intes rogatories  not  having  been 
sufficiently  answered, 

C!aiisiderat4edlsipiission  then  arose  as  to  the  course  to 
be  pursued ;  the  prosecutors  contending,  that  upon  the 
parties  being  reported  in  contempt,  his  rule  ought  at 
once  to  be  made  absolute.    ft*,  on  the  other  side, 

claiming  to  be  heard  again,  on  the  ground  that  the 

omitted  in  the   Court  could  not  give  judgment  or  apportion  punisb- 

firrt^^Ct    me*t  °*  the  report  rf  tbe  Protho,wtar3r  **  **•*  **»* 
^promator   ^  ^^  rfft—^  ^  ^  fc  ftppe|lred  jn  wbftt  wpeof 

loved  on  his    the  prothondtary  had  deemed  the  answers  unSatulmv 

tioo  to pmto  tol^;  **"*  if  tbe  pw>*onotar/s  rePOIt  ""g*11  *°  reviewed 
before  the  pro-  in  tnittef  of  edsttj  »it  -#a»  bot  reasonable  there  should 
.  thonotarythe 
dak  who  had  made  the  entries  in  the  hook. 

3.  The  court  will  not  receive  affidavits  that  a  party  is  too  poor  to  take  offer 
copies  of  interrogatories  filed  against  hmu 

be 


be  an  opportunity  of  renewing  it  in  a  case  like  the 
present* 

As  to  which,  the  Court  observed,  that  here  the  parties 
had  bew  already  ffcUy  heard  upon  their  affidavits,  which 
was  not  the  case  with  respect  to  costs.  The  Court, 
however,  said  they  would  inquire  what  the  practice  had 
bcetf*  bat  they  refused  to  receive  an  affidavit  from  twp 
of  the  parties,  that  they  were  too  poor  to  take  office 
topea  of  th^  interrogator iea. 

In  Eader  term  last,  after  allowing  Pdt>  as  matter  of  :  /        .Z 
indulgenoe,  to  inspect  the  prothonotary^  copy  of  the 
interrogatories,  (upon  which  it  appeared  by  the  pro- 
tbonotary's  marks  what  answers  he  deemed  Batisfcctory, 
andwAatnod,)  the  Const  said,  '  ~?* 

They  were  not  bound  to  consider  the  prothonotary'*     '  '£ 

repojrt  as  eoadustve;  but  would  hear  Pell*  if  he  pro- 
posed to  shew  that  answers  as  to  any  material  point 
wfctokltbe  prothonotary  had  deemed  unsatisfactory,  wetw 
in  substance sa  tiefcctory  answers.  *  ^4 

,  lft*7  was  accordingly  heard  at  considerable  length  in 
supftoit  of  several  such  answers,  v.- 

It  turned  out  ultimately,  that  by  some  accident,  an 
*soount-book  of  Brooked $^  iiateriel  in  support  of  scre- 
rjsi  of  his  answers,  had  never  been  seen  by  the  protho- 
flptjtfjy  though  it  had  been  deposited:  with  another. 
o£eerrf  the  court;  and,  in  order  to  the  inspection  of 
tfcfe  booh,  the  case  was  again  adjourned, 

\<<Vfmgho*%  to  the  part  of  the  prosecutors*  now  applied 
that  *  clerk,  by  whom  the  entries  had  been  made  in  this 
bock,  should  be  examined  ty  the  pjrothoijotary. 

s  Std  per  Curiam.  The  prothonotary  pot  having  de- 
clared himself  dissatisfied,  or  required  any  explanation 
of  items  in  the  book,  the  prosecutors  cannot  be  allowed 
to  introduce  oral  testimony  concerning  it*-        r  » 


v  .t 
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June  5.  Williamson  v*  Sir  George  Goold. 

Where  the       r  THE  Defendant  having  been  taken  in  execution  under 

rorety  under  ft  judgment    which   he  had  given   to    secure  the 

an  annuity  *     °  o 

deed  obtained   payment  of  an  annuity  grapted  by  his  brother,  Henry 

an  order  to  aet  Michael  Goold,  (in  respect  of  which  annuity  certain 
ration*under  8um8  ^ad  keen  rece*ved  by  the  Plaintiff,)  obtained  in 
which  he  wu  Hilary  term  last  an  order  for  setting  aside  this  execution, 
In  custody  for  Up0n  entering  into  an  account  and  paying  the  Plaintiff 
annuity,  upon  ^,e  balance  that  should  be  found  due '(a)  under  the  pro- 
entering  into     visions  of  the  annuity  deed. 

and*payke  *n  Easter  term  Henry  Michael   Goold,   upon  the 

the  balance  ground  of  a  retainer  of  part  of  the  consideration 
i^f*  ^h  d  money,  succeeded  in  setting  aside  the  deed  itself,  and  a 
under  the  pro-  judgment  which  he  had  likewise  given  to  secure  the 
visions  of  the  payment  of  the  annuity,  upon  paying  what  should  be 
Vrincipal  after-  ^oun^  due  f°r  principal  and  interest,  at  5  per  cent,  (b) 
wards  sue-        Under  these  circumstances, 

ceeded  in  set-        jjens  g^nt.,  on  a  former  day,  obtained  a  rule  nisi  for 

tug  aside  the  ■  *  ' 

deed  itself,  the  discharging  the  Defendant  out  of  execution,  although  he 

Court  refused    j^  not  accounted  or  paid  any  money  into  court  under 

iLlutty86      the  former  nile' 
until  he  had 

entered  into  Vaughan  Serjt.  was  to  have   shewn  cause;  but  the 

an  account,  or  ^  J 

paid  money      Court  called  upon  Lens,  with  whom  was  Cross  Serjt.,  to 

into  court  to     support  the  rule.     They  urged  that  the  first  rule  was 
night  ulti-       tasde  absolute,  on  the  presumption  that  the  annuity  deed 
mately  be         was  valid ;  but  the  Court  having  since  that  time  de- 
found  due.       cided  that  it  was  void,  there  was  nothing  to  support  the 
judgment  and  execution  under  which  the  Defendant 
was  in  custody;  and  that  where  a  deed  is  6et  asidp  as 
against  the  grantor,   the  grantee  cannot  recover  the 

(a)  Sea  Ante,  171.  (3)  See  Ante,  334. 

con- 
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consideration  money  from  the  surety.    Straton  v.  Ra$-       1823. 

"  *  Williamson 

But  the  former  rule  being  still  in  force,  no  motion  Goold. 
having  been  made  to  rescind  it,  and  the  Defendant 
having  neither  accounted,  nor  paid  money  into  court 
subject  to  an  account  to  be  taken  on  the  deed,  the 
Court  thought  they  could  not,  consistently  with  the  law 
or  justice  of  the  case,  accede  to  the  Defendant's  appli- 
cation ;  and  they,  therefore, 

Discharged  the  Rule, 

{a)  %  T.  R.  366. 


Othir  v.  Calvert.  Jum  j. 

'T'HIS  was  an  action  of  trespass  quare  clausum  Jregit.  Where  the 

The  declaration  consisted  of  two  counts,  to  which  *****  m  tnc, 

cause  arc  ad* 
the  general  issue  was  pleaded,  and  issue  joined  thereon,  judged  to  the 

and  ten  special  pleas    justifying  the  trespass  under   a  Defendant, 

right  of  way.     The  Plaintiff  traversed  the  right  of  way  j^n^ff,.^ 

as  set  forth  in  these  pleas  and  new-assigned :  the  De-  on  the  issues 

fendant  joined  issue  on  the  traverses,  and  pleaded  not  *?°nd  *°*  ^J™1* 

.  ....  the  costs  of 

guilty  to  the  new  assignment ;  on  which  issue  was  joined.  tj,e  iwue$,  ex* 

A  verdict  was  found    for   the  Plaintiff,  without  da- c*pt  >n  reple- 
mages,  on  the  general  issue ;    the  issues  on  the  two  first  ^jy^e  costs 
pleas  were  found  for  the  Defendant,  and  the  remaining  of  pleadings, 
issues,  except  two,  (as  to  which  the  jury  were  discharged,) 
were  found  for  the  Plaintiff. 

In  taxing  the  costs,  the  prothonot&ry  had  allowed  the 
Defendant  general  costs  in  the  cause ;  and  the  Plaintiff 
the  costs  of  the  pleadings  on  the  issues  found  for  him. 

Pell  Serjt.  in  the  last  term  obtained  a  rule  ?nsi  for  the 
prothonotary  to  review  his  taxation,  contending  that  the 

U  4  PlaJhtiff 


ito 


CASE6  19  TftlNiTy  TEMI 


1823. 


$aintiff  was  entitled  to  the  cost*  of  the  issues  found 
for  him;  and  that  the  costs  of  the  issues  included  the 
costs  of  trial  occasioned  by  those  issues,  *s  well  the  costs 
of  the  pleadings  on  them;  that  considerable  expense 
might  be  incurred  by  the  Plaintiff  in  preparing  to  dis- 
prove the  issues  found  for  him,  in  which  case  it  was 
but  reasonable  he  shooM '  be  indemnified  for  the 
charges  occasioned  by  the  Defendant's  false  pleading  (a), 
the  statute  of  4  Anne,  c.  16.  s.5.  giving  him  costs  at 
the  discretion  of  the  Court,  unless  where  in  replevin 
a  certificate  was  given  that  there  was  probable  cause  for 
such  pleading;  but  no  such  certificate  existed  in  ttyt 
case.  * 

Mr*  Prothonotary  Wellington  stated,  that  except  in 
replevin,  where  both  parties  were  actors,  the  costs  of 
the  issues  covered  only  the  pleadings  on  those  issues. 

Pell  said  he  had  cases  to  adduce,  but  upon  enquiry  it 
was  admitted  that  those  cases  were  all  in  replevin. 

Mr.  Prothonotary  Rdy  expressing  an  opinion  differ- 
ent from  that  of  Mr.  Prothonotary  Watlington^  the 
Court  took  time  to  enquire  into  the  practice,  stating 
that  they  should  have  had  no  doubt,  but  for  what  had 
fallen  from  Mr.  Prothonotary  Ray.    And  now, 

Park  J.  said  he  had  spoken  on  the  subject  to  several 
of  the  Judges,  who  were  all  most  clearly  of  opinion,  that 
in  this  case  the  costs  of  the  issues  included  only  the 
costs  of  the  pleadings  on  those  issues.  That  the  poityt 
had  been  fully  considered  in  Beneit  v.  Coster  (b),  w^ch 
was  decided  on  the  authority  of  Vivian  v.  Blake  (c),;  .and 
it  was  there  holden,  that  where  a  plea  which  goes  to  \be 
whole  of  the  cause  of  action  is  found  for  the  Defendant, 
the  costs  of  the  cause  go  to  the  Defendant,  and  jtye 


(a)  Per  Bailer  J.  in  Duberlej 
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of  the  issues  found  for  the  Plaintiff  go  to  the  P&in-  vJtSSL/ 
tiff;  bat  that  by  the  arts  of  the  issue*,  was  mearit  (he  "t^Y 
c»ti  of  pleadings  only.  *™ 

Rule  discharged.  #  £&*«*?• 


Blackbourn,  Demandant ;  Brown  and  Wife*      /«» ;. 
Deforciants. 

'T'HE  clerk  of  the  warrants,  enrolments,  and  estreats  Tbt  clerk  of 

of  this  court,  having  refused  to  file  the;  warrant  of  **  ^J*"11 

attorney  in  the'  above  fine,  or  to  pass  the  fine,  on  the  ^Jz  warrant 

ground  that  3/.  was  due  for  termage  fees  from  the  at-  or  pats  a  fine 

torney  concerned  for  the  parties,  ^_  ^fS^i 

»  *  nsy  cn^Nojca 

PeU  Serjt  obtained  a  rule  calling  on  him  to  shew  by  the  parties 
cause  why  he  should  not  file  the  warrant  of  attorney  in  hai  P1**  ** 

t  *  ^*  •  tCfUHJES  iSCS» 

tile  above  fine,  and  mark  the  writ  of  covenant  with  the 
>  usual  stamp  of  office;  and  why  he  should  not  pay  the 
costs  of  the  application. 

The  clerk  of  the  warrants,  &c,  by  Lens  Serjt,  who 
shewed  cause  for  him,  stated, 

That  the  attorney  concerned  in  levying  the  fine  was 
admitted  in  1796,  and  paid  his  termage  fees  till  17!>7t 
since  which  time  he  had  paid  none : 

That  it  was  a  frequent  practice  for  agents  to  introduce 
their  own  names  in  warrants,  with  a  view  to  conceal  the 
nataes  of  the  attorneys  immediately  concerned,  and  screen 
them  from  the  payment  of  their  arrears  of  termage;  and 
that  in  many  instances  the  clerk  of  the  warrants  had 
bfeen  unsuccessful  in  his  endeavours  to  ascertain  dip 
name  of  the  principal,  though  fa  the  present  case  it  had 
been  readily  admitted. 

He  then  stated,  that  it  had  been  the  ancient  andin-v 
variable  practice  of  the  office,  when  termage  fees  were 
in  arrear  from  any  attorney,  to  refuse  to  file  a  war- 
rant 


S78  CASES  in  TRINITY  TERM 

\&23.       rant  for  him  till  they  were  paid :  that  this  practice  was 

T-    $t     recognised  in  a  document  preserved  in  the  office,  and 
Rlackbouri? 
DtmuuUnt. '  purporting  to  have  been  the  answer  given  in  1733  by 

•Mr.  Eyre  to  certain  complaints  made  to  the  then  com- 
missioners appointed  to  enquire  into  the  fees  of  courts 
of  justice,  from  which  the  following  is  an  extract: 

"  Complaint.  This  office  insists  upon  ScL  every  term 
from  all  attornies,  or  else  their  clients'  business  is  stopped: 
till  about  twenty-five  years  ago,  it  was  but  4i 

"  Answer.  One  4<£  has  been  paid  by  the  attorneys  to 
the  clerk  for  many  years ;  and  it  is  reported,  in  the  15th 
King  Charles  the  First,  to  the  then  commissioners,  to  have 
been  paid  in  the  1 1  th  ofEliz. :  and  the  clerk  has  paid  an 
immemorial  composition  of  1 1/.  Is.  4d*  every  term,  to  the 
three  puisne  judges,  in  lieu  of  this  money  collected ;  the 
other  4d.  is  collected  by  the  order  of  court  in  Easter  tetm 
the  10th  of  King  William,  1693,  for  the  Use  of  the  four 
criers  of  the  court,  and,  is  paid  to  them  every  term. 
This  order  directs,  that  the  fee  of  4d.  shall  be  demanded 
from  the  attorneys  every  term,  at  the  time  of  filing  their 
warrants,  or  signing  their  attachment,  &c." 

He  also  referred  to  the  following  rule  of  court : 

"  Easter  term,  3 1st  year  of  King  George  the  Second* 
Whereas  by  the  antient  custom  and  several  rules  of  this 
court,  every  attorney  ought  to  pay  to  the  clerk  of  the 
warrants,  or  his  deputy,  his  termage  fees  (being  8<L  a 
term),  for  the  use  of  the  said  clerk  of  the  warrants  and 
the  criers  of  this  court,  at  the  end  of  Trinity  term,  or 
before  the  first  day  of  Michaelmas  term,  in  every  year? 
and  whereas  complaints  have  been  made  to  us,  by  the 
said  clerk  of  the  warrants  and  criers,  that  of  late  such 
payments  have  been  greatly  neglected ;  and  that  several 
attorneys  who  arc  in  arrear  for  their  termage,  in  order 
to  avoid  the  payment  thereof  have  practised  with  names 
of  other  attorneys  who  are  not  in  arrear,  but  have  duly 
paid  their  termage;  and  that  there  is  now  a  very  con- 
siderable 
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siderable  sum  of  money  due  from  the  attorneys  for  such        1 823. 
termage:  for  remedy  thereof,  and  that  the  said  clerk  of  ^/TZ^Z^ 
the  warrants  and  criers  may  not  be  deprived  of  their   DemaocUAt. 
just  and  legal  fees,  it  is  ordered,  that  every  attorney  of  this 
court  shall  pay  and  discharge  all  his  arrears  of  termage 
to  the  said  clerk  of  the  warrants,  or  his  deputy,  before 
the  first  day  of  Michaelmas  term  next ;  and  afterwards 
shall  pay  his  said  termage  to  the  said  clerk  of  the  war- 
rants, or  his  deputy,  before  the  first  day  of  Michaelmas 
term,  in  every  subsequent  year." 

Pell,  in  support  of  his  rule,  contended,  that  the  prac- 
tice of  the  court  could  not  justify  the  custom  complained 
of,  unless  supported  by  some  law  or  order  of  court ;  and 
that  the  order  referred  to  contained  no  authority  for  stop- 
ping the  clients'  business,  to  enforce  the  payment  of  the 
arrearages  of  these  fees.  He  expatiated  upon  the  hard- 
ship of  making  the  clients  thus  suffer,  and  of  suspending 
all  their  business  for  a  slight  omission  on  the  part  of  the 
attomey,  and  urged  that  there  was  the  less  reason  for 
this,  as  the  officer  had  other  remedies  to  enforce  the 
payment  of  the  fees. 

Dallas  C.  J.  The  fee  in  question,  is  a  legal  fee,  and 
at  some  time  or  other  the  officer  is  entitled  to  recover 
it.  The  question  now  is,  whether  he  is  entitled  to 
recover  the  arrearages  in  the  manner  pointed  out; 
and  it  appears  from  the  statement  made  by  the  clerk  of 
the  warrants,  that  the  practice  is  founded  on  law,  usage, 
and  the  orders  of  the  court.  Attornies,  it  seems,  had 
formerly  been  in  the  habit  of  practising  in  the  names  of 
others,  in  order  to  avoid  the  payment  of  these  arrears, 
and  the  Court  then  made  an  order,  that  th'e  arrears 
should  be  paid,  thereby  admitting  the  legality  of  the 
claim.  The  conduct  of  the  officer  has  been  conform- 
able to  the  general  usage ;  for  the  document  of  1733  re- 
fers 
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1823*       ton  to  it  as  existing  in  the  time  of  William  the  Third. 

N   "TV'.'f     ^  ^c  attoraey  w€rt  *°  reft|8e  to  pay  his  arrears,  pur- 

^^^,  soant  to  the  order  of  SI  G.  2.,  the  Court  would  not 

allow  him  to  practise ;  and  in  effect  the  means  resorted 

to  to  compel  payment  of  these  fees  operates  in  the  same 

manner,  and  is  justified  by  the  order  of  court.  ' '  « 

Park  J.  It  appears  that  these  fees  have  been  col* 
lected  from  the  time  of  Queen  Elizabeth  downwards ;  and 
from  the  recital  in  the  order  of  court  of  G.  2.,  it  looks 
as  if  the  mode  at  present  adopted  for  enforcing  the  pay* 
ment  of  arrears  had  been  all  that  time  in  practice;  a 
practice  for  which  the  difficulty  of  collecting  such  small 
sums  from  attornies,  at  a  distance,  seems  to  afford  *.* 
sufficient  reason.  Undoubtedly  some  inconvenience  nay 
be  occasioned  to  the  client  thereby;  but  if  he  is  likely  to 
be  injured,  he  may  dismiss  his  attorney.  A  practice  of 
the  same  kind  exists  in  Chancery,  where  a  solicitor  can- 
not file  a  bill  till  his  terminal  fees  have  been  paid. 

Burbouoh  J.  The  practice  arises  out  of  the  neces- 
sity of  the  thing ;  there  would  be  no  other  way  of  getting 
the  fees,  except  at  an  expense  which  would  exceed  the 
value  of  (hem.  It  must,  therefore,  be  understood  that 
the  attorneys  are  to  pay  these  fees  before  they  can  cany 
on  the  business  of  their  clients.  Till  the  passing  of  a 
late  act  of  parliament  criminals  became  liable  to  pay 
fees  on  their  acquittal,  and  were  always  detained  t|U 
they  discharged  them ;  so  that  there  is  nothing  extraor- 
dinary in  the  practice  now  complained  of.  That  prac- 
tice is  confirmed  by  ancient  usage  and  the  orders  of  the 
court,  and  therefore  the  rule  which  has  been  obtained 
must  be 

Discharged. 
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/  -  u 

Thomas  v.  Hanscombb.  J*»  9* 

TN  atactica  on  a  bill  of  exchange,  Faugkm  Serjt.  Iuadsdsr- 

moved  to  atrike  oat  as  unnecessary*  a  count  for  in-  0f9J^^gtt 

torest^  which  the  declaration  contain*^,  betides  counts  the  Court  rs- 

on  the  hill,  money  counts,  and  a  count  upon  an  account  *"**  ***• 

elated.  The  Plaintiff,  he  urged,  would  be  entitled  to  in-  etmrVT^ount 

terestenabiUof  exchange,  without  any  such  count  But  fer  latere*, 

uoogAfbenifes 
*  couattenthe 

iiBoRRoooH  J.  will,  Lord  Kenya*  bad  declared,  that  bin,  the  de- 

apfflications  of  this  kind  were  often  more  vexatious  than  ^^^ 

the  matter  complained  of;  and  die  Court  rati  money 

Refuted  the  role. 

i    ■ 


Beix  v.  Bra  ham.  Jawio. 

ytSSUMPSIT  for  goods  sold  and  delivered,  and  on  A  bankrupt 
two  bills  of  exchange,  amounting  to  54/.,  indorsed  |"^5°" 
by  the  Defendant  to  the  Plaintiff     The  Defendant  h*  bank- 
pleaded  in  bar  his  bankruptcy  and  certificate*  ruptcy,  *■* 

At  the  Middlesex  sittings  after.  Hilary  term  last,  it  SJ^jJ. 
appeared  that  the  goods,  to  the  amount  of  upwards  of  debt  due  be- 

8GL  were  sold  to  the  Defendant  in  1812 ;  that  in  18 15  a  ***  d»  biak. 

ruptcy,  ui- 
commifislon  of  bankrupt  was  sued  out  against  him,  under  ^^  to  the 

which  the  Plaintiff  did  not  prove  his  debt ;  but  that  the  Humiff  two 

Defendant  subsequently  promising  payment,  indorsed  to  {Jotw'ioMaat 

the  Plaintiff  the  bills  in  question,  which  became  due  in  purpotet  Held, 

March,  1819.    The  Defendant  obtained  bis  certificate  ^Jlkcert8" 

nests  was  oo 

in  Jidy9 1 820.  Upon  these  facts  a  nonsuit  was  directed,  bar  to  aa  sc- 
with  liberty  for  the  Plaintiff  to  move  to  set  it  aside,  ^oaott  theie 
and  enter  a  verdict  for  54/. 

Vaughan 
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182S.  Vaughan  Serjt.  having  obtained  a  rule  nisi  to  that 

effect, 

.  Cross  Serjt.  shewed  cause.  This  case  is  distinguish- 
able from  Trueman  v.  Fenion  (a),  and  from  Birch  v.  Shar- 
land{b\  because  in  each  of  those  cases  there  was  a  new7 
consideration  for  the  bankrupt's  promise;  here  there  was 
none  such.  In  Trueman  v.  Fenton,  where  the  bankrupt 
accepted  a  bill  of  exchange  for  a'  debt  due  before  his 
bankruptcy,  the  consideration  for  his  acceptance  was  the 
destruction  of  two  other  bills  due  before  the  bankruptcy; 
and  in  Birch  v.  Sharland,  where  the  bankrupt  was  in 
execution,  and  gave  a  bond  and  warrant  of  attorney  to 
obtain  his  liberty,  the  court  expressly  held,  that  this 
was  a  new  nebt  arising  upon  a  new  consideration,  and 
that  the  old  debt  was  thereby  extinguished.  In  the 
present  case,  there  was  no  new  debt  or  consideration; 
and  the  old  one  being  due  before  the  bankruptcy  was 
provable  under  the  commission,  and  extinguished  by 
the  certificate.  The  Defendant's  promise,  therefore,  was 
without  consideration,  and  the  action  upon  it  cannot  be 
sustained. 

• 

But  the  Court  were  clearly  of  opinion,  that  the  debt 
due  before  the  bankruptcy  was  a  good  consideration  for 
the  bankrupt's  promise ;  that  it  was  not  barred  by  the 
certificate;  and  would  have  been  available,  even  if  made 
after  the  certificate  had  been  obtained. 

Rule  absolute. 
(a)  C<wp.  544.  '    (*)  1  T.  «.  715. 
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Thompson  v.  Mashiter.  ****  **• 

IN  1817)  the  Plaintiff  consigned  eleven  tons  and  a  Goods  landed 

half  of  whalebone  to  Stephen  Cleasiy,  of  London,  ^dJoSed 

broker,  as  his  factor  or  agent,  for  sale.    This  whalebone  by  a  factor  to 

was  landed  at  Ramsatfa  wharf,  a  public  waterside  wharf,  whom  the7    , 

were  consijrneQ 
and  were  afterwards  placed  in  Ramsay's  warehouse  over  'm  &  ware. 

the  wharf,  for  safe  custody,  at  a  weekly  rent,  till  ah  op-  hoU8C  °p  the 

portunity  should  offer  for  selling  it.  In  1818  the  whale-  Z,portunity 

bone  was  taken  from  the  management  of  Cleasby9  and  for  talc  should 

placed  by  the  Plaintiff  under  the  management  of  Messrs.  Pretent  '*?&* 

Devereux  and  Lambert  for  sale,  as  the  brokers  and  fac-  trainable  for 

tors  of  ,the  Plaintiff;  and  the  whalebone  was  in  conse-  tent  due  in 

quence  transferred  from  the  name  of  Cleasby  to  the  name  ^J^  and 

of  Devereux  and  Lambert,  by  tl\e  wharfinger.  t    warehouse. 

In  1818  Ramsay  the  wharfinger  became  insolvent,  and 
waa  at  that  time  indebted  to  the  Defendants  in  the  sum 
of  2002.  for  rent  in  arrear,  in  respect  of  the  wharf  and 
warehouse.  The  Defendants  then  caused  a  distress  to 
be  made  on  Ramsay's  wharf  and  warehouse,  and  among 
other  goods  seized  the  Plaintiff's  whalebone. 

The  Plaintiff  sued  in  trover  for  the  value  of  the  whale- 
bone ;  and  at  the  trial  before  Park  J.,  -London  sittings 
after  Hilary  term  last,  obtained  a  verdict  for  the 
amount. 

Lames  Serjt.  took  a  rule  nisi  to  set  aside  this  verdict 
and  enter  a  nonsuit. 

Vaughan  and  Toddy  Serjts.  shewed  cause.     Whether 
the  Plaintiff's  goods  be  deemed  to  have  been  in  the  pos-  ' 
session  of  the  factor  or  of  the  wharfinger,   they  are 
equally  protected  from  distress ;   and  this  for  the  benefit 

.  of 


MASHITBR. 
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1825.       oftrade.    As  to  the  frctor,  the  point  has  been  determined 

Thompboh     by  the  case  °*  Gilman  v*  EiUm  (a)  *  and  *•  ca3C  rf  tbe 
wharfinger  is  expressly  mentioned  in  argument,  in  Fran~ 

cisv.  Wyatt{b),  and  not  denied  by  the  court.  Whether 
the  wharf  be  private  or  public  tbe  goods  are  equally  pro- 
tected; on  the  same  principle  as  wool  at  a  neighbour's 
beam  {Bede  v.  BurUy){c\  a  horse  in  a  hostry,  or  sacks  of 
corn  in  a  mill  or  market,  (d)  The  case  also  fells  within 
the  rule  laid  down  in  Gisbourn  v.  Hurst  (e),  that  goods 
are  exempted  which  are  delivered  to  a  man  to  be  ma- 
naged in  the  way  of  his  trade;  lor  the  factor  had  the 
management  of  these  goods  for  the  purpose  of  sale,  and 
the  wharfinger  or  warehouseman  to  keep  them  diy  and 
in  good  order. 

Lames,  in  support  of  his  rule.  The  case  of  Oilman  v. 
Elton  is  distinguishable  from  the  present,  in  the  material 
circumstance*  that  there  the  goods  were  on  the  premises 
of  the  factor  himself;  but  though  the  case  of  a  wharf- 
inger has  been  mentioned  in  argument,  there  is  no 
decision  in  which  it  has  been  held  that  goods  on  a 
wharf  or  warehouse  are  exempted  from  distress.  In  at 
most  all  the  exemptions  which  have  been  permitted  for 
the  benefit  oftrade*  the  goods  have  been  deposited  with 
the  bailee  to  be  managed  or  wrought  on ;  as  clothes  left 
with  a  tailor  to  be  made  up,  or  a  horse  placed  with  a 
blacksmith  for  the  purpose  of  being  shod :  or  the  place 
in  which  they  have  been  left  has  been  so  public,  that  the 
landlord  could  never  give  his  tenant  credit  on  the 
strength  of  any  property  he  might  see  on  the  premises ; 
as  in  the  case  of  goods  at  a  fair,  or  horses  at  an  inn. 
But  the  wharfinger  has  nothing  to  do  with  the  manage- 
ment of  the  goods,  and  his  warehouse  at  least  is  a  private 
edifice. 


(a)  sB.&B.  75.  (J)  Go.  Utt.  47.  a. 

(h)  3  Burr.  1503. 
(t)  Crp.  JUS*.  596. 


(h)  3  Burr..  1503.  («)  1  Salk.  150.. 

(<)a    - 


Dallas 
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Daafcas  CkJ.*  1  think,  ib«t  in  this  ease  AePletmiff^ 
goods -we  not  liable  to-  be  distrained :  it  has  not  been 
argue*,  that  they  wouid  have  been  liable  if  they  had 
been  sent  immediately  to  the  wharfinger  and  had  re- 
««ned  in  Us  hands?  we  may  therefore  aanime^  that  for 
pnlrilc  convenience  and  the  benefit  of  trade,  goods  90 
deposited  would  not  have  been  liable. 
-  If  it  were  necessary  we  might  consider  these  goods 
still  to  have  been  in  the  possession  of  the  factor  for  a 
temporary  purpose,  when  they  were  deposited  in  the 
warehouse,  and  that  it  makes  no  diflereaee  whether  the 
warehouse  be  in  the  factor's  occupation  or  hired  for  the 
purpose  of  the  deposit :  but  the  factor  is  agent  for  the 
owner  of  the  goods,  and  as  such,  deposits  them  in  Attn' 
saj/s  warehouse,  so  that  the  case  is  the  same  as  if  the . 
owner  had  sent  them  immediately  to  Ramsm/s,  where, 
«'  the  broad  principle  of  public  convenience,  I  think 
they  were  not  liable  to  distress. 


18tb. 


PaekJ.  The  cases  were  all  considered  in  Oilman  v. 
Elton ;  and  the  general  principle  laid  down  in  that  case 
is  applicable  to  the  present.  The  principle  there  laid 
down  was*  that  certain  exemptions  of  goods  from  distress 
were  permitted,  not  on  account  of  the  character  of  the 
individual  in  whose  hands  the  goods  were  deposited,  but 
for1  die  benefit  of  trade.  On  that  general  ground  we 
flow*  decide,  and  not  on  the  ground  that  Ramsay  was 
the  servant  or  stood  in  the  place  of  the  factor.  The 
instances  put  by  Lord  Coke  are  merely  illustrative,  but 
they  apply  in  principle,  though  none  of  them,  perhaps, 
in  terms. 

The  judgment  of  Lord  Holt,  and  the  facts  of  the  case 
in  Gisbourn  v.  Hirst,  apply  closely  to  the  present  He 
there  lays  it  down,  "  that  goods  delivered  to  any  person 
exercising  a  public  trade  or  employment,  to  be  carried, 
wrought,  or  managed,  in  the  way  of  bis  trade  or  employ, 

Vol.  I.  X  are 
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1823. 


Thompson 
Mashiter. 


are  for  that  time  under  a  legal  protection,  and  privileged 
from  distress  for  rent;"  and  even  with  respect  to  a 
private  undertaking,  "  that  any  man  undertaking  for 
hire  to  carry  the  goods  of  all  persons  indifferently,  is,  as 
to  this  privilege,  a  common  carrier,  for  the  law  has 
given  the  privilege  in  respect  of  the  trader,  and  not  in 
respect  of  the  carrier ;"  and  be  refers  to  Rede  v.  Rurlet^ 
where  wool  at  a  private  beam  was  held  to  be  not  liable 
to  distress.  Therefore,  keeping  to  the  broad  and  ge- 
neral principle  of  convenience  and  benefit  to  trade  and 
commerce,  I  think  these  goods  ought  not  to  have  been 
distrained. 


Burrough  J.  These  goods  were  brought  to  the 
wharf  in  the  course  of  trade,  and  ought  therefore  to  be 
protected. 

Rule  discharged. 


Dallas  C.  J.  added,  that  the  exemption  for  goods  on 
a  wharf,  though  only  asserted  in  argument  in  Francis  v- 
Wyatt,  was  not  dissented  from  by  the  Court  or  adverse 
counsel. 
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Gorton  v.  Champneys.  June  17. 

Coventry  v.  Champneys. 

TAWES  Serjt.  had  obtained  in  Easter  term,  1822,  a  A  person  em- 
rule  nisi  for  staying  proceedings  upon  judgments  ^ntoe  0f  an 
given  by  the  Defendant  to  the  Plaintiffs  as  securities  for  annuity  to 
the  payment  of  an  annuity  grauted  by  him,  and  for  de-  n>^^aaT^9 
Hvering  up  to  be  cancelled  the  deeds  securing  the  an-  grantee  to  pay 
nuity,  upon  the  ground  of  a  retainer  of  part  of  the  con-  the  consider- 
sideration-money,  and  of  a  defect  in  the  memorial  of  to  thc  J^^ 

the  annuity,  on  which  latter  objection  the  Court  gave  no  having  at  the 

*>«:«:^«  time  of  the 

opinion.  ^  r 

payment  of 

The  following  statement  was  made  in  the  various  am-  the  money  re- 
davits'  produced  on  the  occasion,  ceivcd  back 

The  Defendant  swore,  that  having  previously  employed  jt  for  ^  debt 
Messrs.  Howard  and  Gibbs  to  raise  money  for  him  by  alleged  to  be 
way  of  annuity,  he,  in  1818,  applied  to  them  for  more,    ue  rom  v? 
when  they  recommended  him  to  pay  off  his  former  an-  self,  the  Court, 
nuities  and  raise  sufficient  for  his  other  occasions ;  and  °™  m<rtK>n>  «t 
that  the  Star  Life  Assurance  Company,  of  which  they  nu'jty  0*^~ 
were  managers  and  directors,  would  advance  him  any  grantor's  pay- 
sum  by  way  of  annuity  at  12/.  per.  cent.,  provided  De-  mK  PnnaPa* 
fendant  would  pay  Messrs.  Howard  and  Gibbs  a  com-  5  per  cent., 
mission  of  9/.  per  cent,  for  theif  procuration  of  the  money  though  the 
and  the  expense  of  preparing  deeds.     That  the  Star  reived  any* 
Life  Assurance  Company  having  become  first  grantees  of  the  money 

of  an  annuity  from  the  Defendant  of  2400/.,  and  Ire-  *°"twme!i* 

J  '  and  was  igno- 

derick  St.  John,  second  grantee,  the  Plaintiffs  being  two  rant  of  that 
of  the  proprietors  of  the  Star  Life  Assurance  Company,  Partof  *ne 
and  intimately  connected  with  Howard  and  Gibbs,  who 
acted  as  their  agents,  became  third  and  fourth  grantees 
of  an  annuity  of  744/.;  but  the  consideration-money  was 

X  2  not 
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1823.       not  paid  to  the  Defendant,  but  was  received  by  Howard 

,^T"-~L       and  Gibbs,  who  deducted  and  retained  thereout  their 

Gorton 

v.  commission  at  the  rate  of  9/.  per  cent*  and  placed  the 

Chamfneys.  remainder  of  the  consideration-money  to  the  credit  of 
the  Defendant 

The  Plaintiff,  Cvocntry,  swore  that  haying  in  the  hands 
of  Howard  and  Gibbs  a  balance  of  1200/.,  he  was  ap- 
plied to  by  H.  and  G.  to  invest  it  in  purchasing  part  of 
an  annuity  of  744/.  to  be  granted  by  the  Defendant  for 
a  sum  of  6200/.,  and  that  he  authorised  them  so  to  dis- 
pose of  it ;  that  his  share  of  the  annuity  was  144&,  and 
that  he  actually  advanced  1200/.  part  of  the  consider- 
ation ;  that  he  lived  in  the  town  of  Bedford,  and  had 
never  been  connected  with  Howard  and  Gibbs  in  money 
matters,  except  as  before  mentioned,  and  matters  of  a 
like  nature ;  that  he  was  not  a  proprietor  of  the  Star 
Life  Assurance  Company,  otherwise  than  as  being  pos- 
sessed of  four  shares  of  50/.  each  out  of  2000  similar 
shares ;  that  he  never  directly  or  indirectly  inter- 
fered in  the  business  of  the  company ;  that  he  never 
knew  of  any  commission  of  9/.  per  cent*  or  any  other 
commission  being  deducted  or  retained  by  H.  and  G.,- 
and  that  if  such  was  the  case,  it  was  without  his  privity 
or  consent 

The  Plaintiff  Gorton,  being  dead,  his  nephew  and 
executor  swore,  that  be  never  knew,  nor  from  in- 
spection of  the  testator's  books  or  papers  could  he  dis- 
cover that  the  testator  was  by  any  means  whatever  party 
or  privy  to,  or  ever  in  any  way  directly  or  indirectly 
participated  in  charges  for  commission,  or  other  chaiges 
made  by  Howard  and  Gibbs  against  the  Defendant  on 
acoount  of  5000/.  the  consideration  for  testator's  share 
of  the  annuity  of  744/L,  or  that  he  was  ever  privy  to 
any  retainer,  deduction,  or  returning  of  any  of  the  con* 
sideration-money,  or  to  any  agreement  between  De» 
fendant  and  Gibbs  for  that  purpose,  or  that  he  ever 

knew 
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knew  of  or  was  privy  to  the  settlement  of  account  be-        1823. 

tween  Gft&sand  the  Defendant,  stated  in  Gibbs's  affidavit.     \Tt  -' 

Gorton 
He  added,  that  the  annuity  had  been  paid  from  June  Vm 

1818  to  December  1819,  and  he  produced  in  court  for  Champnets. 
the  inspection  of  the  Judges  an  account  book  of  the 
testator's,  particularly  referring  to  the  page  which  con- 
tained the  account  of  this  transaction  where  a  balance 
was  struck  by  Howard  and  Gibbs;  and  where,  on  the 
debtor-side,  among  other  items  concerning  annuity  pay- 
ments, H.  and  G.  debited  the  Plaintiff  with  his  full  share 
of  the  consideration-money  of  this  annuity. 

Gibbs  swore,  that  in  1818  the  Defendant,  by  Robert 
Burton  his  agent,  applied  to  Howard  and  Gibbs  to  raise 
money  for  him  by  way  of  annuity ;  and  that  the  Defend- 
ant signed  an  agreement  to  pay  an  annuity  of  39601.,  for 
an  advance  of  33,000/. 

That  the  Star  Life  Assurance  Company  advanced 
20,000/.  for  an  annuity  of  2400/.  That  14,000/.  more, 
which  was  actually  raised,  proving  insufficient  for  the 
Defendant's  wants,  6200/.  more  was  advanced  by  the 
Plaintiffs  and  others. 

That  this  6200/.  so  paid  and  advanced  by  them  to 
Defendant  by  the.  hands  of  Gibbs  for  the  purchase  of  the 
annuity  of  744/.,  was  really  and  bond  Jide  paid  by  Gibbsy 
into  the  proper  hands  of  the  Defendant  in  Bank  of 
England  notes,  of  the  numbers  and  dates  indorsed  on 
the  indenture  containing  the  grant  of  annuity. 

That  previously  to  this  payment  Howard  and  Gibbs^ 
as  the  agents  of  the  Defendant,  had  lent  him  considerable 
sums  of  money. 

That  after  the  payment,  a  statement  of  accounts  was 
made  by  the  Defendant  and  Gibbs,  and  upon  that  state* 
ment  Defendant  was  found  justly  indebted  to  Howard 
and  Gibbs  for  money  lent  to  and  paid  foif  the  Defendant 
by  them  as  his  agents,  in  the  sum  of  5427/.  Is.  4<£, 
which  sum  the  Defendant  thereupon  paid  to  Gibbs.    But 

X  3  that 
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1 823.       that  no  part  of  the  6200/.  was  deducted  or  retained  by 
either  Howard  or  Gibbs. 

Robert  Burton  swore  that  he  was  employed  as  the  De- 
Champneyst  fendanfs  agent,  and  he  and  James  Henry  Mann,  who 
were  both  present  at  the  execution  of  the  annuity  deeds, 
swore  that  the  6200/.  was  duly  paid  to  the  Pefendant, 
and  that  no  part  of  it  was  with  their  privity,  or  to  their 
knowledge,  returned  or  paid  by  the  Defendant  to  Gibbs 
at  the  time  of  the  execution  of  the  indenture,  after  which 
they  left  the  room. 

\  The  hearing  of  the  case  having  been  postponed  from 
time  to  time  on  various  accounts, 

Vaughan,  Pell,  and  Bosanquet,  Serjts.,  this  term  shew- 
ed cause  against  the  rule  at  great  length,  and  with 
considerable  earnestness.  The  arguments,  however, 
were  in  substance  the  same  as  those  urged  in  the  cases 
of  Williamson  v.  Goold,  (ante  234)  and  Carroll  v. 
Goold,  (ante  190)  and  after  the  observations  made 
upon  the  credit  due  to  the  various  affidavits,  amounted 
to  this : 

That  under  the  annuity  acts,  an  annuity  ought  not  to 
be  set  aside  on  the  ground  of  retainer  or  return  of  the 
consideration-money,  unless  that  retainer  or  return  was 
for  the  benefit  of  the  grantee  of  the  annuity.  That  there 
was  no  retainer  in  the  present  instance,  and  that  the 
return,  if  any,  was  not  to  the  grantees  of  the  annuity, 
but  to  Howard  and  Gibbs ;  but  the  rule  sought  to  set 
aside  the  annuity  on  the  ground  of  retainer  only,  and 
not  of  return. 

That  Howard  and  Gibbs  were  agents  for  the  Defend- 
ant in  these  transactions,  and  not  for  the  Plaintiffs ;  and 
that,  therefore,  they  ought  not  to  be  affected  by  the  acts 
of  Howard  and  Gibbs. 

But  that,  even  admitting  Howard  and  Gibbs  to  have 
been  the  agents  of  the  Plaintiffs  also,  they  were  only 
agents  under  a  limited  authority  and  for  a  particular 

purpose, 
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purpose,  and  that  the  principals  were  responsible  for  the        182S. 
acts  of  their  agents  oniy  while  they  acted  within  the     ^ ~  T '"- ' 
scope  of  their  authority   for  that  particular  purpose;  v# 

that  the  retainer  or  return,  if  any  took  place,  so  far  from  Chajootsys. 
being  within  the  scope  of  the  agent's  authority  in  this 
case,  was  altogether  inconsistent  with  its  very  nature; 
the  authority  being  to  transact  a  valid  annuity,  and  the 
retainer  or  return  having  the  effect  of  avoiding  the  very 
annuity  which  the  authority  was  given  to  effect. 

In  the  case  of  Mootham  v.  Ham  (a)9  it  was  holden 
that  the  retainer  by  the  agent  for  his  own  expences 
would  not  avoid  the  principal's  annuity,  and  in  principle 
that  case  was  the  same  as  the  present 

The  learned  Serjts.  urged  the  Court  at  all  events  to 
grant  an  issue  on  the  subject,  as  there  would  be  no 
appeal  from  their  summary  decision,  aud  as  the  conse- 
quences of  that  decision  would  be  fatal  to  many  indus- 
trious persons  who  had  embarked  their  property  in  the 
purchase  of  annuities. 

Lowes  and  Pealce  Serjts.  were  heard  in  support  of  the 
rule,  and  contended,  that  the  Plaintiffs  ought  themselves 
to  have  seen  that  the  money  was  duly  paid,  and  that 
not  having  done  so,  they  were  responsible  for  the  acta 
of  their  agents. 

The  judgment  of  the  Court  was  now  delivered  by 

Park  J.  These  two  cases  are  so  similar  in  circum- 
stances, and  the  questions  arising  out  of  the  facts  and 
circumstances  of  them  are  so  much  alike,  that  the  Court 
are  of  opinion  they  may  pronounce  only  one  judgment, 
applicable  tp  both,  marking,  however,  as  they  proceed, 
6uch  differences  as  exist  between  them. 

(a)  7  Taunt.  596. 

X  4  Both 
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1823.  Both  tjhe  rales  call  upon  the  Plaintiffs  in  each  to 

Gorton      ^ew  cause  ^y  ^e  annuities  granted  by  Sir  Thomas 
v.  Champneys  should  not  be  set  aside,  and  why  the  several 

Champneys.  deeds  by  which  these  annuities  are  secured  should  not  be 
delivered  up  to  be  cancelled,  upon  the  ground  that  a  part 
of  the  consideration-money  was  retained  g  this  ground  is 
applicableto  both :  but  in  the  case  of  Coventry  v.  Champneys 
there  is  another  ground  peculiar  to  itself  namely,  that  the 
memorial  was  defective!  in  not  stating  the  names  of  the 
persons  by  whom  that  annuity  was  to  be  beneficially  re- 
ceived, but  omitting  the  Plaintiff  Coventry*  name  as 
one  of  such  persons.  There  is  another  ground  stated 
in  both  the  rules,  namely,  for  not  stating  the  place  of 
abode  of  the  witnesses. 

This  latter  ground  has  been  properly  abandoned  by 
the  counsel  for  the  Defendant,  it  not  being  possible  to 
maintain  that  point  here,  after  the  decision  of  this  Court 
in  Michaelmas  term  last  in  the  case  of  St.  John  v. 
Champneys.  (a) 

Now  what  are  the  real  facts  applicable  to  both  these 
cases,  as  deduced  from  the  various  affidavits,  without 
going  through  all  the  minute  circumstances  of  each  ? 
An  enormous  sum  of  money  was  wanted  by  this  De- 
fendant, and  he,  by  his  own  agent,  Burton,  applied  to 
Howard  and  Gibbs  to  procure  these  various  sums,  and 
-  it  is  positively  sworn  and  not  denied,  that  besides  1 21. per. 
cent,  as  the  amount  of  the  annuity  interest,  the  Defend* 
ant  was  to  pay  the  disgraceful  commission  of  9/.  per  cent. 
to  these  men,  for  effectuating  this  loan.  And  it  is  also 
sworn,  that  this  sum  with  many  others  was  retained  at 
the  very  time  by  Howard  and  Gibbs,  so  that,  without 
speaking  of  larger  sums,  there  was  in  this  transaction 
only  about  8002.  out  of  6200/.  paid  to  the  credit  of 
Sir   Thomas  Champneys,  the  sum  of  5400/.   being  on 

(a)  Anunn* 

one 
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one  pretence  or  other  retained  and  kept  back.  All  this  is  1823. 
in  effect  admitted,  because  not  denied,  by  him  who 
alone  could  give  the  Court  a  fall  and  clear  explanation. 
No  account  is  rendered,  and  although  one  of  the  Cramwxib. 
learned  counsel  talked  of  an  account,  he  knew  perfectly 
well  the  Court  could  not,  consistently  with  their  duty, 
attend  to  such  a  statement,  and  his  client  knew  ftill 
well,  that  if  he  could  have  rendered  an  account  that 
would  have  borne  inspection  and  scrutiny,  he  ought 
to  have  exhibited  it  to  the  Judge  who  administered  the 
oath,  and  therefore  the  rule  of  law,  de  non  apparentibus, 
8tc.  most  strictly  and  imperiously  applies.  It  is  true,  in- 
deed, that  Gibbs  swears,  that  the  whole  of  the  consider- 
ation-money was  really  and  bondjlde  paid  into  the  pro- 
per hands  of  Sir  Thomas  Champneys,  and  the  witnesses  to 
the  deeds  swear  they  saw  the  money  paid,  and  none  was 
returned  in  their  presence.  But  can  the  Court  pos- 
sibly wink  so  hard  as  not  to  see,  that  all  this  is  the 
machinery  of  these  transactions?  Witnesses  to  the 
deed  are  necessary,  and  to  the  receipt  of  the  money : 
but  as  soon  as  they  see  the  money  laid  down,  and  the 
deeds  are  executed,  they  leave  the  room.  But  why  did 
tbey  not  stay?  Why  did  they  not  wait  and  see  Sir 
Thomas  Champneys  put  it  in  his  pocket  and  go  away 
with  it  ?  Because  there  was  a  great  after  reckoning  to 
take  place,  at  which  no  human  beings  but  Gibbs  and 
Sir  Thomas  Champneys  were  to  be  present ;  when  a  se- 
cret transaction  was  to  be  arranged,  which  would  not 
admit  of  any  witness  but  the  parties.  Is  it  pretended 
that  a  moment's  interval  elapsed  between  the  execution 
of  the  deeds  and  the  payment  or  return  of  the  money 
to  Gibbs  ?  The  affidavit  most  guardedly  swears,  that 
after  he  had  so  paid  the  money  (into  the  proper 
hands  of  Sir  Thomas  Champneys)  that  is,  immediately, 
the  account  t  was  settled ;  and  54272.  were  paid 
by   Sir    Thomas  Champneys   to  this  deponent.     This 

therefore, 
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therefore,  puts  an  end  to  all  those  supposed  cases  stated 
at  the  bar,  of  the  Defendant  having  gone  off  with  the 
money  and  settled  at  another  time ;  and  to  which  the 
general  answer  is,  the  Court  looks  to  the  circum- 
stances of  each  particular  case,  as  proved  before  them ; 
and  would  ill  discharge  their  duty,  if,  on  the  one  side 
or  the  other,  they  were  to  act  on  supposition  and  not 
on  proofs.  We  are  therefore  of  opinion,  that  these 
cases  are  made  up  of  pretences  and  practices,  which 
it  was  the  object  of  the  former  and  present  sta- 
tutes to  put  down,  for  now,  nearly  half  a  century,  and 
that  to  shut  their  eyes  against  such  practices  as  these, 
would  open  the  door  -to  the  grossest  frauds,  would  make 
every  ignorant,  young,  or  foolishly  improvident  person 
(in  which  Utter  description  we  class  the  Defendant)  a 
dupe  or  prey  to  the  most  nefarious  practices.  In  stating 
this  it  will  be  seen,  that  we  do  not  run  counter  to  the 
Court  of  icing's  Bench,  or  to  former  Judges  of  this 
Court,  when  they  held,  that  this  clause  of  the  statutes 
under  consideration  is  not  imperative  upon  the  Court  to 
set  aside  annuities ;  that  they  will  only  do  so  wherever 
there  is  any  thing  of  fraud,  pretence,  or  practice,  to  keep 
back  from  the  view  of  the  Court  the  real  truth  of  the 
transaction ;  but  will  not  interfere,  where  there  is 
nothing  but  mistake,  inadvertence,  or  where  the  case  is 
dearly  and  satisfactorily  explained,  as  it  was  in  Cook  v. 
Tower  (a)  in  this  Court,  and  in  the  King's  Bench  in 
Barber  v.  Gameson  (£),  and  in  Girdlestone  v.  Allan,  (c) 
Supposing,  therefore,  that  what  has  been  done  in  this 
case  had  been  done  by  the  Plaintiffs  themselves ;  even 
their  strenuous  advocates  have  hardly  ventured  to  deny, 
whatever  may  have  been  insinuated,  that  these  are  cases 
in  which  the  Court  ought  to  interfere :  but  it  is  said, 
the  Plaintiffs  are  perfectly  innocent,  they  have  denied 

(*)    Taunt.  372.       (b)  4B.&J.  %li.       (c)  j  B.  &f  Creu.  61. 
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all  privity  or  knowledge  of  any  retaining  or  keeping  1823. 
back,  and  that  if  it  was  done,  Howard  and.  Gibbs,  who  q*^ 
are  charged  with  having  done  so,  were  the  agents  of  «. 

Sir  Thomas  Champneys,  and,  therefore,  their  misdcmean-  Champhmb. 
oars  mast  fall  upon  his  head,  and  he  must  look  to 
them;  and  they  add,  that  these  applications  are  not 
brought  forward  till  Gorton  is  dead :  this  last  point  is  only 
noticed  by  the  way.  If  the  charge  had  been,  that  Gorton 
himself  had  negotiated  this  business,  — if  he  had  been 
present  when  the  money  was  paid,  and  could  have  given, 
if  alive,  any  account  of  the  transaction,  it  would  have 
been  for  the  Court  to  consider,  whether  they  would  have 
interfered,  after  the  only  witness,  who  could  have  explain- 
ed the  matter,  had  been  removed  by  death :  but  this  case, 
on  the  part  of  those  who  oppose  the  rule,  proceeds  entirely 
on  the' ground,  that  he  could  have  given  no  explanation ; 
and  the  length  of  time  which  has  elapsed  since  the  an- 
nuity was  granted  is  not  such  as  to  create  even  that 
constructive  limitation  which  the  courts  have  sometimes 
been  disposed  to  adopt. 

Before,  then,  we  come  to  the  law  of  the  case,  let  us 
.  first  see  what  is  the  fact  of  agency.  Were  Howard 
and  Gibbs  the  agents  of  Sir  Thomas  Champneys  or  of  the 
respective  grantees  of  these  annuities  ?  Upon  the  affi- 
davits the  Court  do  not,  and  are  confident  that  no  un- 
biassed person,  can  jentertain  a  doubt 

In  this  case  it  is  satisfactory  to  draw  the  conclusion 
that  such  is  the  fact,  from  the  affidavits  filed  on  the  part 
of  the  plaintiffs  themselves.  Burton,  the  former  but 
now  discarded  agent  of  Sir  Thomas  Champneys,  begins 
by  stating  that  he  was  such,  and  that,  as  such  agent, 
he  on  Sir  Thomas's  behalf  applied  to  Howard  and  Gibbs. 
Gibbs  swears  in  his  affidavit,  that  Sir  Thomas  Champneys 
by  or  through  Burton  his  agent  in  that  behalf  and  (for 
this    is    not   all)    a  person   acting  generally  in  the  - 

management  of  the  affairs  of  the  said    Sir    Thomas 

.  Champneys, 
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1823*       Champneys,  applied  to  this  deponent  and  hit  partner 
''***-*'     to  raise  him  a  considerable  sum,  8tc    Clearly,  then, 
^  Burton,  was  the  agent  of  the  defendant;  he  also  ne- 

CHAMPMSts.  gotiatcd  the  whole  business  for  him,  or  Gibbs  has  sworn 
ftdsety,  for  he  proceeds  to  swear,  that  after  some  nego- 
tiation between  him,  Gibbs,  and  Sir  Thomas  Champneys 
by  or  through  Burton  as  such  agent  for  the  defendant, 
the  agreement  marked  A  was  entered  into.  But  it  is 
said  Howard  and  Gibbs  were  also  his  (Sir  Thomas 
Champnej/%)  agents:  this  is  contradicted  by  all  the 
facts,  far  they  were  most  dearly  the  full  authorized 
agents  of  both  Coventry  and  Gorton,  to  transact  all 
matters  of  annuity  for  thenf,  not  only  in  this,  but 
in  other  business  of  the  same  nature.  The  Court  are 
here  assuming,  what  they  wish  to  believe,  that  Coventry  a 
affidavit  is  true,  and  that  if  Gorton  bad  been  alive  he 
would  have  sworn  the  same  thing.  What,  then,  on 
Coventry1 s  affidavit,  is  the  fact  ?  That  he  being  a  gentle- 
man residing  for  the  last  22  years  in  the  town  of  Bedford, 
holding  a  place  of  great  trust  and  confidence  under 
government,  having  long  known  and  been  acquainted 
with  Howard  and  Gibbs,  is  not  connected  with  them  in 
pecuniary  or  other  matters  of  business  except  as  herein- 
before is  mentioned,  and  matters  of  like  nature.  Now 
the  matter  before  mentioned,  being  with  respect  to  the 
purchase  of  an  annuity,  if  there  be  any  meaning  in  lan- 
guage, that  must  mean  they  had  before  been  employed 
in  negotiating  annuities  for  him,  nay,  in  the  first  part  of 
the  same  affidavit,  he  states  "  that  Howard  and  Gibbs 
were  at  that  time  possessed  of  a  sum  of  money,  which  this 
deponent  then,  and  for  some  time  previous,  had  placed 
in  their  hands,  which  he  (Coventry)  intended  to  lay  out 
by  way  of  annuity."  By  whose  agency  was  Coventry  to 
lay  out  this  money  ?  surely  by  that  of  Howard  and  Gibbs ; 
for  be  afterwards  states  that  1200 J.  was  about  the  balance 
of  monies  of  him,  Coventry,  remaining  m  the  hands  of 
Howard  amLGibbs,  so  that  there  was  a  running  account 
17  *        between 
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between  these  parties.  If  this  does  not  constitute  an 
agency  in  feet,  and  a  most  confidential  agency  too,  the 
Court  can  hardly  contemplate  what  state  of  facts  will 
constitute  such  a  relation. 

Bat  as  we  can  have  no  affidavit  from  Gorton,  how 
is  the  feet  as  to  him  upon  the  point  of  agency  ?  much 
stronger :  for  the  want  of  an  affidavit  is  well  supplied 
by  the  feet.  In  this  case  two  books,  which  have  never 
been  out  of  the  bands  of  one  of  the  Judges  of  the  Court, 
are  referred  to  by  the  affidavits,  and  which  were  marked 
by  the  initials  of  my  Lord  C.  J.,  as  exhibited  before 
him,  when  the  affidavits  were  sworn  before  his  Lordship, 
and  which  therefore  form  a  part  of  the  case*  Here 
then  is  a  regular  pass-book  like  a  banker's,  between 
Gorton  and  Howard  and  Gt&fc  for  three  or  four  years, 
respecting  the  purchase  of  annuities,  with  a  regular 
debtor  and  creditor  account ;  and  without  looking  far- 
ther than  the  page  in  question  and  its  correspondent 
credit-side,  which  the  Court  were  obliged  to  look  at, 
there  are  no  less  than  two  other  annuities  mentioned 
with  this  on  the  debit-side  of  the  account  and  six  other 
annuities  on  the  credit-side  all  negotiated  for  Gorton 
by  these  persons ;  and,  therefore,  notwithstanding  all  that 
has  been  said,  it  would  be  absurd  for  the  Court  to  shut 
their  eyes  against  a  body  of  evidence  of  the  most  strong 
and  powerful  nature.  Still  it  is  strenuously  contended 
that  if  these  men  were  the  Plaintiffs'  agents,  yet,  they, 
the  Plaintiffs,  having  no  benefit,  no  knowledge,  no 
privity,  cannot  be  answerable  for  this  misconduct  of  the 
agents;  and  we  are  plainly  told,  that  if  we  exercise 
power  in  this  case  we  shall  constitute  ourselves  a  tribu- 
nal with  greater  powers  than  it  ever  was  intended  by  law 
this  Court  should  have.  In  answer  to  the  last  part  of 
the  observation,  we  have  only  to  say,  the  legislature  has 
*  cast  this  power  upon  us,  it  is  not  of  our  own  seeking. 
We  cannot  refuse  to  exercise  it ;  and  it  has  been  most 
usefully  exercised  for  the  benefit  of  the  country  by  the 

courts 
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18M.       courts  of  law  ever  since  the  first  of  the  statutes  passed; 

*  "  -  M        viz.  ever  since  1777.    But  it  is  said,  the  act  never  meant 
Gorton 

9v  to  avoid  and  vacate  an  annuity  on  account  of  a  retainer 

CBAMnonn*   or  keeping  back  by  a  mere  stranger  to  the  grantee,  or  a 
mere  agent :  it  must  be  by  some  one  under  his  influence. 
How  does  that  observation  apply  to  the  present  case  ?' 
Howard  and  Gibbs  were  not  strangers  to  the  gran* 
tees:  they  were  their  avowed  and  confidential  agents. 
The  plaintiffs  are  living  at  a  distance;  they  leave  their 
monies  in  the  hands  of  these  men  to  manage  qnd  deal 
with  as  they  please,  but  all  in  the  purchase  of  an- 
nuities. They,  (Howard  and  Gibbs),  in  the  very  contract, 
are  the  only  open  and  ostensible  parties,  and  Sir  Thomas 
Champneys  contracts  with  them,  to  assure  annuities  to 
.  such  persons  as  shall  be  nominated  and  appointed  by 
Howard  and  Gibbs.    And  in  another  part  of  the  affidavit 
the  consideration  money  is  to  be  subject  to  such  deduc- 
tion as  therein  is  mentioned,  and  Sir  Thomas  Champ- 
neys is  to  grant  two,  three,  or  four  separate  annuities  at 
the  option  of  Howard  and  Gibbs.    Now  if  persons  will 
trust  themselves  and  their  concerns  in  the  hands  of  such 
men,  touching  a  particular  business,  where  is  the  hard- 
ship of  saying  that  they  must  be  civilly  responsible 
for  the  acts  of  such  agents,  in  the  course  of  that  em- 
ployment? But  we   have  been  pressed  to  grant  an 
issue  on  the  facts  of  the  case.    It  is  not  denied  that 
though  the  Court  have  the  power  of  summary  decision 
cast  upon  them,  if  upon  the  .affidavits  there  are  any 
involved  and  disputed  facts,  upon  which  the  conscience 
of  the  Court  cannot  arrive  at  a  satisfactory  conclusion, 
they  have  also  a  power  to  send  thecase  to  the  best  tribunal 
for  the  developement  of  contested  facts,  a  jury  of  the 
country,  for  the  satisfaction  of  their  own  minds.    But 
are  there  any  stich  difficulties  in  the  facts  here  ?   In  con* 
sidering  them,  the  Court  has  chiefly  looked  at  the  affi-  * 
davits  of  the  opponents  of  this  application;  and  if  the 
Court  felt  itself  incompetent  to  the  unravelling,  such  a 
14  case 
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j  as  this,  they  would  be  unfit  to  decide  upon  any  sum*       1823. 
mary  application  whatever.  Goaiiw 

Then  as  to  the  law,  where  is  the  novelty  of  what  is  v. 

asked  for?  Why  have  none  of  these  fearful  conse-  Chamfkki» 
quences  with  which  we  are  threatened  if  this  rule  be 
made  absolute  ever  been  apprehended,  during  the  last 
fifty  years,  during  all  which  time,  the  acts  of  the  agent 
where  they  amounted  to  frauds,  pretences,  or  practices,  t 
have  been  taken  for  granted  as  civilly  affecting  the  prin- 
cipal, though  the  contrary  has  never  been  so  sturdily 
contended  for  before  ?  It  is  true  the  word  agent  is  not 
to  be  found  in  either  of  the  acts  of  parliament,  and  yet 
Lord  Chancellor  Tkurlaw  first,  and  Lord  Loughborough 
next,  upon  an  appeal  from  Lord  Thurlow,  (and  be  it  re- 
membered Lord  Loughborough  was  the  author  of  the 
first  of  these  statutes,)  set  aside  an  annuity,  because  the 
memorial  did  not  set  forth  the  name  of  the  agent,  which 
the  act  does  not  mention,  as  well  as  the  names  of  the 
witnesses  which  it  does  require.  This  was  the  case  of 
The  Duke  of  Bolton  v.  Williams,  (a)  And  in  Dalmer  v. 
Barnard  (6),  Lord  Kenyan  adopts  and  approves  that 
decision,  and  observes,  that  the  parties  there  might  have 
carried  the  matter  to  the  House  of  Lords  if  the  decree  in 
Chancery  in  The  Duke  of  Bolton  v.  Williams  had  given 
dissatisfaction.  Why  are  these  cases  now  mentioned  ? 
Because  they. prove,  that  all  the  transaction  ought  to 
be  fully  stated,  and  that  the  acts  of  the  agent,  though 
the  word  agent  be  not  mentioned  in  the  statute,  ought 
to  be  before  the  court.  But  why  should  his  acts  be  be- 
fore the  court  if  they  could  not  influence  the  transac- 
tion? The  Judges  of  other  times  thought  it  material 
to  enquire  into  their  acts ;  for  the  Lord  Chancellor  said 
u  it  was  essential  to  the  ju&tice  of  the  case,  that  the 
name  of  the  agent  as  well  as  the  principal  should  be 
set  forth :  why  ?   that  the  whole  resgeske  might  appear 

(0)  %  Feu  jun.  xjS.  (£)  7  T.  R,  149. 

for 


3«>  CASES  in  TRINITY  TERM 

*8t&        for  the  Mike  of  a  direction  to  every  quarter  from  whence' 

jT^"^     information  may  be  collected  :M  and  in  the  next  sentence 

„.  one  may  imagine  that  the  present  case  was  almost  fore- 

CHAMWiteia,   seen  by  his  Lordship ;   w  The  legislature  foresaw  chat 

much  mischief  was  done  by  effecting  transactions  of  this 

kind  in  a  private  room,  where  the  money  was  paid  by 

an  agent  who  received  a  large  premium,  while  the  pep* 

son  actually  advancing  the  money  was  in  an  adjoining 

room ;  and  if  the  agent's  name  were  not  disclosed,  so 

that  recourse  might  be  had  to  him  to  know  what  rtelly 

passed,  the  truth  could  not  be  obtained,  since  in  sock 

case  the  principal  not  being  present  could  not  give  the 

information." 

The  case  ofMootham  v.  Htm  (a)  is  also  of  the  strong* 
est  possible  weight;  and  the  causes  we  decided  in  last 
Mickadmas  and  Hilary  terms,  of  Qroom  v.  Sir  Thome* 
Champneys  (J),  and  WUUamson  v.  Oocli  (c), :  are  ait  40 
the  same  effect ;  and  the  Court  think  that  if  we  did  not 
put  the  construction  we  now  do  upon  the  act  of  par* 
tiament,  parties  would  have  the  opportunity  of  doitig* 
the  very  thing  that  the  statute  meant  to*  prohibit :  and  Sfc 
would  virtually  operate  as  a  repeal  of  the  statute*  for 
the  parties  would  always  take  care  never  themselves  to 
mix  in  the  transaction ;  but  though  Hving  at  Bedford  or 
any  other  place,  by  having  such  men  to  traffic  wfeh  their 
money  put  it  completely  in  their  power  to  commit  4he 
most  nefarious  frauds  upon  those  improvident,  foolbk 
men,  round  whom,  and  to  protect  them  against  their 
own  imprudence,  nay,  to  save  them  from  tbemsefarcp 
this  act  was  thrown  as  a  strong  and  powerful  gated: 
and.  all  the  beneficial  and  salutary  objects  of  die  sti 
would  be  entirely  frustrated  by  the  narrow  con 
now  contended  for,  and  so  vehemently  and  streauonly 
pressed  upon  u*  Whether  this  be  a  remedial  oca 
penal  law,  the  Court  need  not  discuss :.  but  k  is  a  knr ' 

(a)  7  Taunt.  596.       (b)  See  St.  John  v.  Gbampncjs.  ante  77. 
(r)  Antex%u. 

to 
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to  prevent  and  suppress  frauds ;  and  it  is  a  clear  and        1823* 
fundamental  rule  in  construing  statutes  against  frauds,     v  •  * '  ■■  ' 
that  they  are  to  be  liberally  and  beneficially  expounded ;  9# 

and  in  our  best  text-book  this  position  is  to  be  found,  Champmeis, 
"  that  where  the  statute  acts  against  the  offender  and 
inflicts  a  penalty,  it  is  then  to  be  construed  strictly :  but 
where  it  acts  upon  the  offence,  by  setting  aside  the 
fraudulent  transaction,  here  it  is  to  be  construed  liber- 
ally." With  these  sentiments,  and  upon  these  prin- 
ciples, the  Court  are  of  opinion  these  annuites  cannot 
be  supported  :  and  notwithstanding  all  the  dreadful  con- 
sequences with  which  such  a  decision  is  prognosticated 
to  be  followed,  we  think,  on  the  other  hand  (and  we 
have  not  come  to  this  conclusion  without  much  deliber- 
ation), that  our  decision  upon  this  point  will  better  ac- 
cord with  the  object  of  the  legislature,  and  will  be  most 
subservient  to  the  best  interests  of  mankind. 

This  is  our  opinion  on  the  first  point,  as  applicable 
to  both  these  cases :  the  second  ground  is  applicable  to 
Coventry  a  annuity  only,  viz.  that  his  name  is  not  in- 
serted in  the  memorial  as  a  person  beneficially  inter- 
ested. Upon  this  part  of  the  case  there  is  a  good  deal 
of  nicety :  but  having  formed  the  opinion  just  delivered 
on  the  first  point,  we  think  it  unnecessary  to  come  to 
any  determination  upon  this. 

As  then  the  statute  has  given  us  a  discretion  either  to 
make  the  rule  absolute  generally,  or  absolute  upon 
condition,  or  wholly  to  discbarge  it,  according  to  the 
circumstances  of  each  particular  case,  we,  in  the  exercise 
of  that  discretion,  think  that  these  cases  fall  within  the 
second  class ;  and  that  these  rules  must  be  made  absolute, 
upon  condition  that  Sir  Thomas  Ckampneys  shall  pay 
such  sum  for  principal  and  interest  as  the  protbo- 
notary  shall  find  due,  upon  fairly  taking  the  account 
between  these  parties,  as  in  the  former  case  of  Groom 

Vol.  I.  Y  v.  Sir 
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1883*       v.  Sir  T.  Ckampneys,  which  we  finally  disposed  of  the 

Rules  absolute  accordingly. 


^  \  other  day. 


v. 
Ckamfkeys. 


June  10.  REILLY  V.  JoNES. 

The  Defend-      ASSUMPSIT  on  the  following  agreement 

tate'STal*0  This  agreemellt>  entered  into  this  second  day  of 

signmentof  August,  1822,  between  Michael  BeiVy,  of  Oxford-street^ 
Plaintiff's  victualler,  of  the  one  part ;  and  Edward  Jones,  of  TothiU- 
mises,  without  street,  of  the  other  part :  witnessed),  that  in  consider- 
reqniring  let-    ation  of  the  sum  of  2300/.,  the  said  Michael  BciHy  doth 

tharhe would  agree  to  ^  }XaXj0  t'ie  **"*  Edward  Jones,  the  lease  of 
pay  2300/;  the  house  and  premises  situate,  lying,  and  being  the 
for  it,  and  also  gjgn  Qf  t^e  j^fo,^,^  .4™!$,  Oxford-street,  aforesaid,  as 
goods,  fixture*,  be  holds  the  same,  at  the  nett  annual  rent  of  75t,  for 
and  effects,  the  term  of  fourteen  years  and  an  halt  from  Michaelmas 
session ofthe  ^ay  'Mt »  a'so  n*s  g00^8*  fixtures,  and  effects,  now  on 
house  on  or  the  said  premises,  and  which  he  has  a  right  to  sell,  at  a 
■*"**  Ser>m  fair  valuation  by  two  .appraisers  or  their  umpire;  and 
the  Plaintiff'  his  saleable  stock  in  trade.  -  Porter  not  exceeding  twelve 
agreed  to  give  butts;  ales  thirty  barrels;  wines,  foreign  and  British 
ofthTpre-  spirits,  and  compounds,  150/.:  to  be  valued  by  proper 
mises,  effects,  gaugers  or  their  umpire.  And  the  said  Edward  Jones 
that  da*  to  agree  to  take  an  assignment  of  the  said  lease  and 

assign  licences, 

to  repair  or  allow  for  all  damaged  outside  windows,  and  to  clear  rent,  taxes,  and 
outgoings  to  the  day  of  Quitting  possession.  Hie  expenses  of  the  agiyeanat  were 
to  be  paid  by  the  parties  in  equal  moieties  j  and  either  party  not  fulfilling  all  and 
every  part,  was  to  pay  to  the  other  50c/.,  thereby  settled  and  fixed  as  liquidated 
damages  : 

Held,  that  on  breach  of  the  agreement  by  omission  to  take  an  assignment,  the 
Defendant  was  liable  to  pay  the  whole  500/- ;  and  that  it  was  not  a  mere  penalty 
to  cover  such  damages  as  might  be  actually  incurred. 

premises 
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•premises   as  above   described,  without  requiring  the       1823. 
lessor's  title ;  and  that  he  will  pay  unto  the  said  Michael 
MeUly  the  sum  or  23002.  for  the  said  lease,  deducting 
the  deposit  of  502.  now  paid ;  also  the  amount  of  goods, 
fixtures,  effects,  and  stock,  as  aforesaid,  together  with 
the  amount  pf  the  unexpired  term  of  the  licences;  and 
take  possession  of  the  said  house  and  premises,  on  or  be- 
fore the  29th  day  of  September  next :  at  which  time,  and 
upon  payment  therefore,  be,  the  said  Michael  Reify, 
doth  agree  to  deliver  up  possession  of  all  the  said  pre- 
mises, and  also  the  effects  and  stpek ;  and  to  assign  over 
good  and  sufficient  licences ;  to  repair  or  allow  for  all 
damaged  outside  windows ;  and  to  clear  the  rent,  taxes, 
4tnd  outgoings,  to  the  day  of  quitting  possession.    ^xid9 
lastly,  it  is  hereby  agreed,  that  all  law  and  other  ex- 
,  pence*  of  carrying  this  agreement  into  effect,  shall  be 
paid  by  the  said  parties  in  equal  moieties ;  and  that 
either  of  them  not  fulfilling  all  and  every  part,  the  party 
not  fulfilling  shall  pay  unto  the  other  the  sum  of  500/. 
hereby  settled  anifxed  as  liquidated  damages;  the  deposit 
now  paid  to  be  considered  as  part  of  the  said  damages  in 
case  of  dffault  made  by  the  said  Edward  Jones,  or  re- 
turned  m  addition  to  the  said  damages  in  case  of  default 
beiifg  made  by  the  satfL  Michael  Reilly.     As  witness  our 
hands  the  day  and  year  first  above  written. 

Witness 
James  Sctitien,  M.  Eeilly. 

J&htt  L&ngd&n.  E»  Jones* 

Breach*  that  the  Defendant  did  not  accept  an  assign- 
ment of  the  said  lease,  or  take  possession  of  the  said 
house  and  premises,  goods,  fixtures,  and  effects,  and 
stock  in  trade,  on  or  before  the  29th  day  of  September 
next  after  the  making  of  the  agreement,  or  since. 

At  the  Middlesex  sittings  after  Michaelmas  term  last, 
a  verdict  was  found  for  the  Plaintiff  for  50/.,  with  liberty 

Y  2  for 
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1823.  for  him  to  move  to  increase  it  by  400&,  the  balance  of 

1      '    .J  the  liquidated  sum  for  which  the  action  was  brought* 

v.  Vaughan  SetjL  haying  accordingly  obtained  a  rule 

Joan.  m«  to  that  effect, 

Lens  and  Zrftne*  Seijts.  now  shewed  cause.  Though 
the  expression  liquidated  damages  is  employed  in  this 
agreement,  yet,  taking  the  whole  agreement  together, 
it'must  be  considered  that  the  500L  was  intended  not 
for  liquidated  damages,  but  as  a  penalty;  in  which  case 
the  Plaintiff  would  only  be  entitled  to  recover  for 
the  damage  he  actually  sustained.  This  sum  might 
have  been  considered  as  liquidated  damages  if  it  had 
been  stipulated  as  the  security  for  the  performance  of  a 
single  act,  Barton  v.  Glover  (a);  but  the  rule  is,  that 
where  a  deed  or  agreement  contains  provisions  for  the 
performance  of  several  things,  and  then  a  large  sum  is 
stated  at  the  end  to  be  paid  upon  the  breach  of  per- 
formance, that  must  be  considered  as  a  penalty  (b);  and 
its  being  called  liquidated  damages  will  not  aker  the  4 
If  the  rule  were  otherwise,  a  party  might,  in  such  a  < 
pay  the  whole  sum  for  breach  of  any  one  of  the  most 
unimportant  and  trivial  of  the  provisions  in  the  agree- 
ment. [Dallas  C.  J.  If  the  damage  occasioned  by 
breach  of  the  most  material  provision  amounted  to 
more  than  the  stipulated  sum,  could  not  the  party  re- 
fuse to  pay  more  ?]  Where  the  sum  is  considered  a 
penalty,  there  are  cases  in  which  he  may  pay  more.  In 
Low  v.  Peers(c)9  Rolfe  v.  Peterson  (d),  and  Fletcher  r. 
Dyche  (t),  the  stipulated  sum  was  to  secure  the  per- 
formance of  a  single  act,  and  therefore  those  cases  are 
distinguishable  from  the  present.    But  in  Astky  v.  Wd~ 

(a)  iH«//,4j.  -  (e)  4  Burr.  %%%}. 

{*)   Per  Heath  J.  in  AstUy         (d)  %Br.ParLQu.437. 
t.  *MA%  iB.&P.  353.  [e)  %T.R.  3a. 

dOfty 
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don  (a),  where  the  Defendant  agreed  to  pay  a  sum  if  he  v  18M.  j 
did  not  perform  at  the  Plaintiff's  theatre,  it  was  holdeii 
that  the  sum  agreed  cm  should  be  a  security  for  the 
damages  actually  incurred  by  breach  of  the  agreement; 
and  that  must  be  taken  to  have  been  what  the  parties 
meant  on  the  present  occasion*  Though  there  may  be 
no  case  where  the  expression  liquidated  damaged  has 
been*  held  to  operate  merely  as  affixing  a  penalty  for  the 
security  of  actual  damages;  yet  there  is,  on  the  other 
hand,  no  case  in  which  the  Court  have  considered  them- 
selves as  tied  down,  and,  by  the  employment  of  that  ex- 
pression, precluded  under  any  circumstances  front  con- 
sidering it  equivalent  only  to  the  term  penalty.  The 
statute  of  William,  which  enables  a  Plaintiff  to  assign 
several  breaches  in  an  action  on  a  bond  conditioned 
with  a  penalty  for  the  performance  of  several  things, 
affords  a  strong  reason  for  contending  that  the  Plaintiff 
ought,  under  an  agreement  for.  a  sum  stipulated  by  way 
of  security,  to  recover  only  such  damages  as  he  has 
actually  incurred ;  otherwise  the  statute  would  be  nuga- 
tory, and  the  same  sum  must  be  paid  for  the  breach  of 
conditions  of  very  different  degrees  of  importance,  which 
never  could  have  been  the  intention  of  the  parties. 

Dallas  C.  J.  In  this  case,  on  the  construction  of 
this  .agreement,  I  think  the  damages  stipulated  for  are 
to  be  considered  as  liquidated  damages,  whatever  may 
be  the  construction  of  other  cases :  but  I  avoid  ground- 
ing my  opinion  on  any  of  them,  having  a  clear  opinion 
upon  the  whole  of  this  agreement  taken  together. 

Park  J.  I  think  the  Plaintiff  is  entitled  to  recover 
the  BOOL  No  case  has  been  adduced,  in  which,  after 
the  parties  have  themselves  employed  the  expression 

(a)  »£.&/>.  346. 

Y  3  fijHf. 
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1823.  liquidated  damages,  the  court  has  holden  the  Plaintiff 
should  not  recover,  on  breach  of  the  agreement,  the  sum 
named  as  stipulated  damages.  I  will  not  say  there  is  no 
such  case ;  but  looking  at  the  agreement  itself  in  the 
present  instance,  I  found  my  opinion  on  what  appears 
to  be  the  clear  intention  of  the  parties.  As  to  the  par- 
ticular case  of  Astley  v.  Weldun,  I  concur  in  the  decision 
there  given ;  but  the  agreement  in  that  case  contained 
no  such  expression  as  liquidated  damages.  I  do  not 
admit  the  assumption,  that  the  present  is  an  agree* 
ment  for  the  performance  of  sever?!  things ;  in  substance 
it  is  for  the  performance  of  only  one:  the  vendor  was  to. 
leave,  and  the  vendee  was  to  take  possession.  The  lan- 
guage which  contains  the  stipulation  for  liquidated 
damages  is  exceedingly  dear  and  precise,  and  even  the 
5GJ.  paid  down  was  to  be  considered  as  part  The  de- 
cisions all  concur  in  laying  it  down,  that  the  intentions 
of  the  parties  ought  to  be  pursued ;  and  about  those  in- 
tentions there  can  be  no  doubt  in  the  present  instance. 

Burrough  J.  There  is  no  case  which  has  decided 
that  the  Defendant  shall  not  pay  the  whole  sum,  where 
the  expression  liquidated  damages  has  been  employed  to 
designate  the  nature  of  the  payment  In  all  the  cases 
the  question  has  been,  what  was  meant  by  the  parties; 
and  great  inconvenience  would  ensue  from  non-com- 
pliance with  their  intention  on  either  side.  The  statute 
of  William  operates  only  in  cases  of  penalty,  and  was 
passed  to  relieve  the  Plaintiff,  by  enabling  him  to  assign 
more  breaches  than  one,  which  he  could  not  do  at 
common  law ;  but  it  is  begging  the  question  to  say  that 
the  sum  mentioned  in  this  agreement  was  meant  as  a 
penalty,  and  not  as  liquidated  damages. 

Rule  absolute. 
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Longridge  and  Others  v.  Brewer.  June  \%. 

'VHE  Plaintiffs  having  recovered  Is.  damages  in  this  Practice. 

case,  notwithstanding  the  omission  of  the  surname  ^JJ"g  pr^"  • 
of  one  of  them  on  the  Nisi  Prius  record ;  and  the  Court, 
on  the  ground  of  that  omission,  having  refused  to  in* 
crease  the  damages  to  the  sum  the  Plaintiffs  sought  to 
recover,  (see  ante,  143.)  they  sued  out  execution  for 
costs  on  the  verdict  for  Is.,  and  brought  a  fresh  action 
for  the  sum  they  originally  sought  to  recover ;  although 
they  bad  refused,  on  the  motion  for  increasing  damages, 
an  offer  to  amend  on  payment  of  costs,  and  had  taken 
the  verdict  for  1&,  in  preference  to  being  nonsuited  at 
the  trial. 

But  the  Court,  on  motion  by  Pell  Serjt.  to  set  aside  '  < 

the  execution  or  stay  the  proceedings  in  the  second 
action,  after  hearing  Vaughan  Serjt.  against  the  rule, 
staid  the  proceedings  in  the  second  action,  the  Defendant 
not  having  pleaded.   . 


CbOOKE  V.  M'TaVISH.  Junei*. 

1 N  the  statute  28  G.  3.  c.  37.,  there  are,  among  others,  Under  the 

the  following  enactments :  **?:  *:  * 37' 

°  which  limits 

Sect.  23.  "  If  any  action  or  suit  shall  be  brought  the  commenc- 
ing of  actions 
against  officers  of  the  customs  to  three  months  after  the  matter  or  thing  done ;  but 
enacts  that  the  officer  shall  have  a  calendar  month's  notice  of  action,  and  a  calendar 
month  in  which  to  tender  amends :  Held,  that  actions  against  such  officers  must  be 
commenced  within  three  lunar  months  after  the  matter  or  thing  done. 

Y  4  or 
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IS23.  ^  or  commenced  against  any  parson  or  persons,  for  any 
thing  by  him  or  them  done  in  pursuance  of  this  or  any 
other  act  or  acts  of  parliament  now  in  force,  or  hereafter 
to  be  made  relating  to  his  majesty's  revenues  of  custom* 
and  excise,  or  either  of  them,  such  action  or  suit  shall 
be  commenced  within  three  months  next  after  the  matter 
or  thing  done."    . 

Sect.  25.  "  No  writ  or  process  shall  be  sued  oat 
against  any  officer  of  the  customs  or  excise,  or  against 
any  person  or  persons  acting  by  his  or  their  order  in 
his  or  their  aid,  for  any  thing  done  in  the  execution,  or 
by  reason  of  this  or  any  other  act  or  acts  of  parliament 
now  in  force,  or  hereafter  to  be  made,  relating  to  the  said 
revenues,  or  either  of  them,  until  one  calendar  month  next 
after  notice  in  writing  shall  have  been  delivered  to  him 
or  them,  or  left  at  the  usual  place  of  his  or  their  abode*" 

Sect.  26.  "  It  shall  and  may  be  lawful  to  and  for  any 
such  officer  or  officers,  or  other  person  or  persons 
acting  in  his  or  their  aid,  to  whom  such  notice  shall  he 
given  as  aforesaid,  at  any  time  within  one  calendar  month 
after  such  notice  shall  be  given,  to  tender  amends  to  die 
person  or  persons  complaining,  or  to  his  or  their  agent 
or  attorney." 

Within  three  calendar^  but  not  within  three  hmar 
months  after  the  matter  or  thing  done,  the  Plaintiff  had 
sued  the  Defendant,  an  officer  in  the  preventive  service, 
for  an  alleged  unjustifiable  seizure  and  detention  of  the 
Plaintiff's  ship,  (see  ante,  1670;  *°d  upon  a  special 
case,  the  question  for  the  opinion  of  the  Court  was, 
whether  under  the  foregoing  act  of  parliament  this 
action  was  commenced  in  time. 

Toddy  Serjt.  for  the  Plaintiff.  The  action  was  com- 
menced in  time.  In  all  the  cases  on  acts  of  parliament 
where  the  courts  have  holden,  that  the  word  month  is 
to  be  construed  lunar  months  the  word  month  has  been 

em- 
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employed  throogfa  the  act  uniformly  without  any  ad-       I82S. 

junct.     In  Zoom  v.  Hooper  (a\  Lord  Kenyan  -  says, 

"  In  all  acts  of  parliament,  where  months  are  spoken 

of;  without  the  word  calendar,  and  nothing  is  added    MTavbh, 

from  which  a  dear  inference  can  be  drawn,  that  the 

legislature  intended  calendar  months,  it  is  understood  to 

mean  lunar  months."    Now  here  there  is  something 

added  firom  whence  an  inference  may  be  drawn,  that  by 

the  word  months  in  the  23d  section,  the  legislature  meant 

calendar  months,  for  they  must  have  intended  to  place 

the  parties  upon  an  equal  footing;  and  if,  by  the  25th  , 

and  26th  sections,  the  Defendant  is  to  hare  a  calendar 

month's  notice  before  action,  and  a  calendar  month 

in  which  to  make  amends,  the  Plaintiff  ought  to  have 

calendar  months  in  which  to  sue*    No  case  has  yet  been 

decided  where  the  expressions  months  and  calendar  months 

have  both  occurred  in  the  same  act;  but  if  the  word 

month  (which,  in  the  23d  section  of  this  act,  appears  to 

hare  been  inadvertently  employed  instead  of  calendar 

months)  is  to  be  construed  as  lunar  months,  not  only 

will  the  Plaintiff  and  Defendant  be  placed  on  an  unequal 

footing,  but  the  Plaintiff  in  the  case  of  a  continuing 

trespass,  if  he  must  sue  within  three  lunar  months,  and 

must  give  a  calendar  month's  notice,  will  be  able  to 

recover  for  little  more  than  six  or  seven  weeks  in  his 

first  action,  although    the  trespass  may  have  lasted 

three  months.    Such  an  injustice  towards  the  Plaintiff 

could  never  have  been  the  intention  of  the  legislature; 

and  in  statutes  as  well  as  in  contracts,  the  intention 

ought  to  be  the  guide  to  construction.    This  is  quite 

clear  in  matters  of  contract.     In  Lang  v.  Gale  {a) 

Le  Blanc  J.  says,    "  In  matters  temporal  the  term 

month  is  understood  to  mean  lunar  month,  whilst  in 

matters  ecclesiastical  it  is  deemed  calendar ;  because  in 

(m)  6  T.lt  ss6.  {*)  i  M.&S.  itf. 

each 
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each  of  those  matter*  a  different  mode  of  computation 
respectively  prevails:  the  term,  therefore,  is  taken  in 
that  sense  which  is  conformable  to  the  subject-matter 
to  which  it  is  applied.  Still,  in  matters  of  contract  the 
question  will  ever  be,  what  was  the  intention  of  the  con- 
tracting parties  at  the  time  when  they  made  use  of  the 
word."  The  same  rule  was  observed  in  Cockdl  v. 
Gray,  (a)  In  Catesfys  case  (4),  tempta  eemestre  was 
holden  to  mean  calendar  months.  The  construction  of 
the  word,  therefore,  is  not  inflexible,  but  must  depend 
on  the  context ;  and  it  would  be  inconsistent  and  unjust 
to  employ  it  in  two  different  senses  in  the  same  act  of 
parliament 


Dallas  C.  X  The  legislature  must  be  taken  to 
know  the  distinction  between  lunar  and  calendar  months; 
.  and  when,  in  its  ordinary  acceptation,  the  word  month 
means  lunar  month,  and  the  adjunct  calendar  may  be 
used  for  the  purpose  of  making  a  distinction,  can  we 
construe  the  act  differently  from  the  plain  and  obvioua 
import  of  the  words  actually  employed?  I  entertain  no 
doubt  that  die  word  calendar  was  inserted  emphatically 
in  the  25th  and  26th  sections  of  the  act.  If  it  had  not 
been  used  at  all,  there  might  be  more  ground  for  the 
argument  with  which  we  have  been  pressed. 


Park  J.  One  of  the  earliest  things  we  learn  is,  that 
the  word  month,  ex  vi  termini,  means  a  lunar  month. 
In  mercantile  matters  there  may  be  usage  to  the  con- 
trary, but  in  general,  if  the  word  month  is  used,  lunar 
month  is  meant,,  and  therefore,  we  always  add  the  word 
calendar  when  it  is  desired  that  the  computation  should 
be  by  calendar  months.  Catestn/%  case  was  touching 
ecclesiastical  matters,  in  which  it  is  the  usage  to  eom- 


(*)  »£.&£.  is*. 


(*)  6£*.6s. 
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pute  by  calendar  months.  Bat  in  that  case  Lord  Coke 
says,  that  though  a  lease  for  a  twelvemonth  would 
give  an  interest  for  a  year,  a  lease  for  twelvemonths 
would  give  an  interest  for  no  more  than  forty-eight 
weeks.  In  the  present  case,  the  calendar  month  seems 
to  have  been  given  expressly  in  favour  of  the  officer,  to 
afford  him  ample  time  to  tender  amends. 


Sll 


IMS. 
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Burrouoh  J.  concurred. 

Judgment  for  the  Defendant. 


M  ayeu  and  Others,  Assignees  of'  Davison,  a       June  14. 
Bankrupt,  v.  Nias. 

ASSUMPSIT  for  the  value  of  goods  sold  to  the  The  Defcnd- 
Defendant  by  the  bankrupt  before  bis  bankruptcy,  *"£^J"i 
and  upon  an  account  stated  with  the  bankrupt  before  for  ready  mo- 
his  bankruptcy;  plea,  general  issue.     Upon  the  trial  ney,  paid  far 
of  the  cause  at  the  London  sittings  in  last  Easier  term,  tur^L7t^ie 
the  bankrupt's  brother  proved  that  the  goods  were  to  be  vendor's  agent 
paid  for  in  ready  money;  that  the  Defendant  having  ^l^^Erted 
sent  to  say  he  would  pay  the  amount  (139J.)  if  the  whichhadbeen 
bankrupt  would  send  a  receipt,  the  witness  waited  on  **  "d  *"- 

honored  before 

him  for  payment,  when  the  Defendant,  who  had  advanced  the  goodt  wew 
202.  on  giving  the  order  for  the  goods  in  May,  1S92,  ordered;  the 
instead  of  paying  112JL  down,  deducted  6/,  12*.  discount  JJJSad'toSsa 
for  ready  money,  gave  a  check  for  14/.  17'.,  and  a  dis-  the  bill,  but 
honoured  bill  for  902.  IU.,  drawn  by  Reed  and  Ch,  ao-  ultimately  car- 

»  n—1  it  limn* 

cepted  by  the  Defendant,  and  due  in  the  April  pre-  J^be  vendor 

who  kept  it. 
The  vendor  having  betome  bankrupt,  the  Court,  in  an  action  brought  by  hit 
assignees  to  recover  the  value  of  the  goods,  held  this  transaction  equivalent  to  pay- 
ment, no  fraud  having  been  established. 

ceding; 
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1608i  ceding.  The  witness  strongly  protested  against  thi» 
mode  of  payment,  and  at  first  rtfused  to  take  the  bill ; 
but  upon  its  being  thrown  down,  ultimately  took  it  up 
and  carried  it  to  his  brother,  who'  kept  it.      -  • 

There  were  also  circumstances  touching  the  manner 
and  time  in  which  the  Defendant  became  possessed  of 
the  bill,  his  supposed  knowledge  of  the  bankrupt's 
situation,  and  of  the  bankrupt's  having  deposited  goods 
with  the  drawers  of  the  bill  as  a  security  for  the  payment 
of  it ;  from  which  the  Plaintifis  proposed  to  shew  that 
the  wljole  transaction  was  bottomed  in  fraud :  but  some 
of  these  circumstances  being  disputed,  and  the  Court 
having  held,  that  no  fraud  appeared  on  the  Judge's  report 
of  the  trial,  it  becomes  unnecessary  to  detail  them. 

The  learned  Judge  who  presided  at  the  trial  having4 

intimated  that  the  facts  disclosed  by  the  bankrupt'* 

brother  amounted  to  a  payment  by  the  Defendant, 

'  a  nonsuit  was  entered,  with  liberty  for  the  Plaintift  to 

move  to  set  it  aside  and  enter  a  verdict  for  112JL 

Vaughan  Serjt.  having  obtained  a  rule  accordingly, 

PM  Serjt.  shewed  cause  against  it,  contending 
that  the  bankrupt's  toother  having  carried  away  the  biH, 
and  the  bankrupt  having  retained  it,  there  had  beeb  a 
complete  payment ;  and  that  the  retainer  of  the  bill  by 
the  bankrupt  distinguished  the  case  from  that  of  Fair  v. 
M'lver  (a),  where  the  Defendant,  still  holding  a  dis- 
honoured bill,  attempted  to  enforce  it  by  way  of  setoff, 
though  at  the  time  he  took  it  he  knew  the  etneumstanoes 
of  the  bankrupt. 

Vaughan^  in  support,  of  his  rule.  Payment  by  a  dis- 
honoured bill  was  no  performance  of  the '  Defendant's 
contract  to  pay  in  ready  money.    [Park  J.  Eland  v. 

(«)  t62fe//fi3p. 

Karr, 
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JE*rr,  decides  the  contrary,  (a)]  Then  from  the  dream*  V6n; 
stance  df  the  Defendant's  giving  the  order  for  >the  goods 
in  Magfr  tome  weeks  after  4he  bill  was  due,  joined  to  the 
mode  of  payment,  it  must  be  inferred,  that  the  goods 
were  ordered  with  the  express  view  of  getting  value  for 
the  bill ;  and  if  *o,  the  case  is  the  same  as  that  of  Fair  v. 
M'lver. 

Dallas  C.  J.  I  think  this  rule  ought  to  be  di»- 
charged :  no  fraud  has  been  actually  made  out ;  and 
if  so,  the  Defendant  most  be  considered  as  having  been 
lawfully  in  possession  of  the  bilL  Taking  this  to  be 
the  case,  was  it  accepted  in  payment  ?  It  was  thrown 
down,  and  perhaps  rejected  at  first ;  but  it  was  then 
taken  up,  carried  to  the  bankrupt,  and  retained  by  him. 
Assuming  that  the  Defendant  came  honestly  by  the  bill, 
it  was  a  fair  article  of  set  off;  and  the  return  of  it  must 
be  deemed  equivalent  to  payment. 

Pabs.  J.  This  was  a  bill  for  which  the. bankrupt 
was  always  liable.  His  brother,  indeed,  at  first  refused 
to  take  it,  but  by  carrying  it  away  confirmed  the  bank- 
rupt's liability ;  and  the  bill  was  never  sent  bade 

The  case  of  Fair  v.  WIvcr  proceeded  on  the  ground 
of  a  fraud  upon  the  other  creditors ;  but  Eland  \.  Karr 
comes  much  nearer  the  present  case,  if  (as  I  believe) 
there  was  no  fraud  in  the  transaction.  It  is  true,  that 
in  Ftfir  v.  M*Iver9  Lord  EUenborcugh  says  he  is  not 
convinced  by  the  decision  id  Eland  v.  Karr:  but  there  is 
no  case  in  which  the  authority  of  Lord  Kenyan  has  been 
overruled. 

Burrough  J.  concurred. 

Rule  discharged. 

(*)  x Am/,  375* 
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(IN  THE  EXCHEQUER  CHAMBER.) 

Jwui6.      May  and  Others,  Plaintiffs  in  Error,  v.  Pige, 

Defendant  in  Error. 


Bill  again*  rpHE  Defendant  in  error  had  recovered  damages  oa 
iTdd^%7/-  the  eighth  coum  of  b  declaration  again*  the  Plai^ 
liam  James  tifis  for  negligently  conducting  a  auk  in  which  they 
-  Norton,  and  j^  y)een  employed  as  attorneys ;  and  upon  error  from 
2Z£?cl  the  King's  Bench,  among  numerous  other  objection,  k 
xhtpojua  it  was  assigned  for  error  that  in  the  said  record  it  was 
that  "th^ury  8tatcd»  "  titnt  the  JU17  summoned  to  speak  the  truth  of 
•ay  that  James  the  matters  within  contained,' being  chosen,  tried,  and 
May  the  elder,  gworn  upon  their  oath,  say  as  to  the  promise  and  udder- 

Wilham  Nor-       _  .       /     .       .  r  .  ox        .  V.      •  .«  '  i 

ton,  and  James  taking  in  the  eighth  count  of  the  within  bill  mentioned, 

May  the  that  the  said  James  May  the  elder,  William  Norton,  and 

undertake,  ju    ^tmes  May  the  younger,  did  undertake  and  promise  in 

the  Plaintiff      manner  and  form  as  die  said  Stephen  Pige  hath  within 

^J^       in  that  count  complained  against  them ;  and  they  assess 

againrtthem."  die  damages  of  the  said  Stephen  Pigc  on  occasion  of  the 

Judgment,       not  performing  the  promise  and  undertaking  in  that 

Plaintiff  do       WBt  mentioned,  over  and  above  his  costs  and  charges 

recover  against  by  him  about  this  suit  in  that  behalf  expended,  to  two 

*°f^^     hundred  pounds,  and  for  those  costs  and  charges  to 

Held,  that     f<*ty  shillings ;  and  as  to  the  several  promises  and  un- 

theomiwon     dertakings  in  die  other  counts  of  the  within  bill  con- 

Jamestuca-     tainec'>  the  jurors  aforesaid,  upontheiroath  aforesaid,  say, 

tering  on  the     that  the  said  James  May  the  elder,  William  Norton,  and 

ferih  ^f  h*   J<*mes  May  the  younger,  did  not,  nor  did  either  of  them, 

jury,  wat  no     undertake  or  promise  in  manner  and  form  as  the  said 

ground  of        Stephen  Pigi  hath  within,  in  those  counts  .complained 

against  them  ;  therefore  it  is  considered  that  the  said 

17  Plaintiff 


in  m  Founttt  YtAtt  or  GEO.  IV.  si 5 

Plaintiff  do  recover  against  the  said  Defendants,  as  to    %  1823. 
the  promise  and  undertaking  in  the  eighth  count  of  the     %^  -  ' 
said  bill  mentioned,  his  damages,  costs,  and  charges  by  „. 

the  jurors  aforesaid  in  form  aforesaid  assessed :"  whereas  PlOB 
in  truth  and  in  (act  there  is  no  such  person  in  the  said 
bill,  or  in  the  said  eighth  count  of  the  said  bill  men- 
tioned, as  William  Norton ;  and  therefore  there  is  a 
manifest  discrepancy  and  variance  in  the  alleged  finding 
of  the  said  jury  and  the  judgment  of  the  court,  the 
finding  of  the  said  jury  being  that  James  May  the 
elder,  William  Norton,  and  James  May  .the  younger 
did  undertake  atod  promise  in  manner  and  form  as 
aforesaid,  and  the  judgment  of  the  court  being  gainst 
die  said  Defendants,  who  are  within  the  bill  named  and 
called  James  May  the  elder,  William  James  Norton,  and 
James  May  the  younger." 

Holt  for  the  Plaintiff  in  error.  A  court  of  error 
cannot  amend  this  defect  in  the  finding  of  the  jury. 
[Per  curiam.  It  is  not  proposed  to  fttifcke  any  amend- 
ment.] Then  the  defect  is  fetal  as  a  variance;  for 
the  Plaintiffs  in  error  are  entitled  to  a  perfect  re- 
cord. If  another  action  were  brought  against  them  for 
the  same  cause,  they  could  not  plead  this  record  as  a 
judgment  recovered,  nor  could  a  co-Defendant  recover 
contribution ;  for  he  would  be  nonsuited  if  he  produced 
this  record  in  proof  of  an  action  in  which  he  had  been 
adjudged  to  pay  damages  jointly  with  William  James 
Norton.    The  judgment  indeed    is    against  the   said  ^ 

Defendants,  but  judgment  can  only  be  warranted  by  the 
finding  of  the  jury.  "  Said9'  is  a  word  of  reference,  and 
there  is  no  William  Norton  in  the  bill  to  which  the  finding 
of  the  jury  can  refer.  After  the  finding  of  the  jury,  there 
beingno  day  in  court  on  which  thisdefect  could  be  pleaded 
in  abatement,  it  can  only  be  taken  advantage  of  on  error, 
and  there  must  be  a  venire  de  novo.    The,  defect  must 

be  / 
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JS23.  be  esteemed  material;  for  proceedings  have  been  set 
aside,  on  the  ground  that  a  Defendant  having  two 
Christian  names,  was  sued  by  only  one  of  them.  Arbown 
v.  Wilhughby.  {a)  A  sheriff's  officer  cannot  justify  an 
arrest  of  J.  G  &,  by  shewing  that  a  latitat  issued  against 
J.  &,  and  averring  that  it  issued  against  J.  C.  &  by.  the 
name  of  J.  &,  and  that  they  are  one  and  the  same 
person.  Shadgett  v.  Clipson  (i),  Cole  v.  Hindson  (c),  Bex 
v.  Sheriff1 of  Surry,  {d) 

Bat  the  Court,  without  hearing  the  counsel  for  the 
Defendant  in  error,  determined  that  the  Defendants 
having  been  properly  named  in  the  bill,  upon  which 
alone  the  finding  of  the  jury  could  be  warranted,  and 
the  judgment  being,  according  to  the  modern  course  of 
pleading,  against  the  said  Dtf&uUmts,  there,  was  no 
ambiguity,  or  ground  for  the  objection  taken ;  and  they 
Affirmed  the  judgment  of  the  ootirt  btfttt 

(a)  i  Marsh.  AH.  U)  lT.R.%iA. ..  \ 

\b)  SEajt,3%S.  \d)  i  Marsh,  is* 


■Hill 

>  ;i 


juts;.  Williamson  t?.  Goold.  . . 

Where  an  a*.  ^HE  prothonotary  having  been  directed  to  asceitaj© 

™<k n^nAe  what  wa*  dm  for  P*""***  and.interestat  frejiew 
granto?t  pty-  cenL,  in  the  matter  of  the  annuity  grants  by  tltaJfor 
jjgJJ**  fendant  to  the  Plaintiff;  and  set  aside  laqt  t£nn  ita 
fovnd  due  for  <*"***  171*)f  *h«  Court  held,  upon  exception  to  the  pro- 
principal  and  thouotaiy's  report,  thai  the  Plaintiff  was  ffttftkri  #>*}! 
lper  cent.,  the  ***r  disbursements  for  the  conveyances  by  wfaMt'tht 
Court  allowed  grant  of  annuity  was  effected  and,  secured.  ,  ' 

the  grantee  ( '  ,  _. 

his  fair  disbursements  for  the  conrerancts  by  which  the  grant  of  annuity  was'  MH 
and  secured. 
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Recovery.  Jumli* 

JOELL  SerjL  obtained  leave  to  amend  a  recovery,  by 
removing  the  words  "  an.  inbound  common99  from 
a  line  in  which  they  had  been  inadvertently  inserted, 
and  where  they  had  no  meaning,  to  the  line  in  which 
they  ought  to  have  stood. 


Lambert  v.  Hodgson  and  Prince.  jw  a. 

rj1RE8PA8flL     First  count  for  assaulting  the  Plaintiff,  Declaration  of 
seizing  him,  and  compelling  him  to  go  from  Bishop  ££JJ^  for 
Auckland  to  Stockton,  and  there  imprisoning  and  de-  imprisonment, 
taining  him  without  reasonable  or  probable  cause,  for  *****  that  De- 
divers,  to  wit,  three  days.     Second  count  for  assaulting,  ^  iw  p^*, 
and  compelling  him  to  go  with  Defendants  to  divers  tiff,  arretted 
places,  and  then  and  there  imprisoning  and  detaining  ^  .t0  ?der 
him  in  prison  without  reasonable  and  probable  cause,  charge,  and 
for  divers,  td  wit,  three  days.    Pleas  by  Hodgson,  first,  detained  hhn 
general  issue ;  second,  that  Hodgson  and  one  Wilkinson  „&&*&  the 
were  bail  for  Plaintiff  in  an  action  brought  against  demand  in  the 
Mm  by  Hannah  WethereU,  and  the  action  being  still  JJ^n>^" 
depending,  Hodgson  seized  the  Plaintiff,  to  render  him  injuria. 

td  the  custody  of  the  marshal  of  the  Marshelsea  in  dis-      lt  «PP««d 

that  Defend- 
ant, in  addi- 
tion to  detaining  Plaintiff  tnl  he  satisfied  the  demand  in  the  action,  detained  him  an 
hoar  longer,  till  he  paid  the  expenses  of  the  Defendant's  becoming  bail,  &c. : 

Held,  that  this  was  one  continuing  trespass,  and  that  therefore,  in  order  to  recover 
for  that  part  of  it  which  was  unjustifiable,  (namely,  the  additional  detention  for  the 
bail's  ezpcnccf,)  the  Plaintiff  ought  to  have  newly  assigned* 

Vol.  I.  Z  charge 
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1828.  charge  of  the  recognizance  entered  into  by  Hodgson  and 
Wilkinson,  took  him  to  Stockton  where  Hannah  Wetherell 
lta^,  because  he  was  desirous  of  settling  the  action  with 
her,  and  detained  him  there  till  he  made  satisfaction  as 
to  the  demand  for  which  the  action  was  commenced, 
and  was  discharged  from  the  suit. 

Replication.   De  injurid. 

Prince  suffered  judgment  by  deftult.  At  the  trial 
before  Bayley  J.  at  the  Durham  Spring  assizes,  it  ap- 
pealed that  the  Defendants,  in  addition  to  detaining  the 
Plaintiff  at  Stockton  till  he  had  made  satisfaction  fot  the 
money  sought  to  be  recovered  by  Hannah  Wetherdl,  de- 
tained him  there  an  hour  longer,  till  he  gave  them,  after 
resisting  the  demand,  a  promissory  note  for  the  amount 
of  the  expences  incurred  by  them,  in  putting  in  bail, 
and  in  arresting  him  for  the  purpose  of  the  tender  in 
discharge  of  his  bail. 

The  learned  Judge  seeming  to  be  of  opinion)  that  the 
pie*  did  not  cover  the  whole  of  the  declaration,  a  verdict 
was  found  for  the  Plaintiff,  for  39*.  damages. 

Lens  Seijt.  obtained  a  rule  nisi  to  set  aside  this  verdict, 
and  enter  a  verdict  for  the  Defendant,  Hodgson,  on  the 
ground  that  the  trespass  stated  ip  the  declaration,  as 
well  as  that  proved  at  the  trial,  was  one  continuing 
trespass,  and  therefore  covered  by  the  plea :  that  al- 
though, if  there  had  been  two  separate  and  distinct  de- 
tentions, the  Plaintiff  might,  notwithstanding  the  plea, 
have  proved  the  secpnd  detention  under  the  second 
count  of  the  declaration,  yet  the  whole  trespass,  as  it 
existed,  being  answered  on  the  face  of  the  plea,  that 
part  of  it  which  was  illegal,  (namely,  the  extension  or 
continuation  of  it  after  Hannah  Wetherell  had  been 
satisfied,)  could  only  be  proved  under  a  new  assignment, 
distinguishing  such  illegal  continuation  from  that  part  of 
thetrespaas  which  was  clearly  justifiable ;  and  that  in  the 

absence 
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absence  of  any  such  new  assignment,  the  Defendant's 
plea  entitled  him  to  a  verdict :  for  this,  were  cited  Pye- 
well  v.  Stowe  (a),  Momprivatt  v.  Sheriff  of  Middlesex,  (b) 

Peake  Seijt  now  shewed  canse  against  the  rule,  when 
the  Court  observing,  that  the  only  question  was,  whether 
what  had  passed  was  to  be  considered  oiie  continuing 
trespass  or  two  distinct  trespasses,  Peake  contended 
that  there  had  been  two  distinct  trespasses ;  that  the  first 
must  be  taken  to  have  ended  when  the  Plaintiff  had 
satisfied  Hannah  WeihereU  s  $nd  the  second  to  have 
commenced  when  the  Defendant  demanded  the  ei- 
pences  he  had  incurred  in  patting  in  bail,  and  detailed 
the  Plaintiff  anew  till  he  complied  with  that  demand. 
If  there  were  two  imprisonments,  there  was  no  necessity 
for  a  new  assignment,  as  the  declaration  contained  two 
counts.  BtdL  N.P.  17.    1  Witt  Sounder*  999.  note  6. 

But  the  Court  were  clearly  of  opinion,  that  the  tres- 
pass was  one  continuing  trespass;  and  that,  therefore, 
the  Plaintiff  ought  to  have  newly  assigned  in  order  to 
recover  for  that  part  of  the  trespass  which  was  un- 
justifiable. 

Rule  absolute. 

(*)  $  Taunt. 4%$.  (A)  %C*mpb.li$> 
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(IN  THE  EXCHEQUER  CHAMBER.) 
July  16.  Campbell  0.  Jameson  and  Another* 


Bankruptcy 
and  certificate 
are  no  dis- 
charge to  a 
bond  given 
under  4  G.  3. 
€.  33.  by  a 
trading  mem* 
ber  of  parli- 
ament, where 
the  judgment  . 
in  the  suit  in 
which  the 
bond  was 
given  is  ob- 
tained after  the 
bankruptcy* 
though  before 
certificate. 


T7RROR,  from  the  court  of  Kings  Bench,  in  an  action 
of  debt  on  bond.  The  Plaintiff,  in  error,  bad 
pleaded  his  bankruptcy,  and  a  certificate  under  it, 
which  bore  date  June  22.  1819.  By  the  replication  it 
appeared  that  the  bond  had  been  given  by  a  member  of 
parliament,  with  sureties,  under  4?  G.  5.  c.  S3.  5.1.,  and 
was  conditioned  for  the  payment  of  such  a  sum  as  should 
be  recovered  in  a  certain  action,  then  pending  in  the 
Court  of  Common  Pleas,  between  the  Defendants  in 
error,  and  Plaintiff  in  error,  together  with  such  costs  as 
should  be  given  in  the  same.  Averment,  that  after  the 
bankruptcy  judgment  was  given  in  the  action,  in  the 
Commou  Pleas,  against  the  Plaintiff  in  error,  for  the 
sum  of  289/L,  and  so  the  bond  was  forfeited  by  nonpay- 
ment of  that  sum.  Demurrer,  joinder,  and  judgment 
for  the  Defendants  in  error,  (a) 

This  case  was  argued  in  Michaelmas  term  last,  by 
Wilde,  for  the  Plaintiff  in  error,  and  Parke,  for  the  De- 
fendants in  error ;  and  again  in  this  term,  by  F.  Pollock, 
for  the  Plaintiff  in  error,  and  Campbell,  for  the  Defend- 
ants  in  error. 

For  the  Plaintiff  in  error  the  heads  of  argument  were 
as  follow : 

First,  the  bond  was  only  a  collateral  and  dependent 
security  for  a  pre-existing  debt,  which  debt  was  prove- 
able  under  the  commission  of  bankrupt,  and  released 
and  discharged  by  the  certificate.  Vansandau  v.  Con- 
ine, (b)    Scott  v.  Ambrose,  (c) 

*(«)  sB.^A.  »jo.     (b)  zB.&A.  13.     (c)  sM.&S. 316. 

Secondly, 
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Secondly!  the  original  debt  being  thus  released,  the 
accessorial  debt,  created  by  this  bond,  is  affected  by  the 
same  incidents  as  its  principal,  and  is  therefore  released 
also*  Except  the  case  of  a  bail-bond,  there  is  no  in* 
stance  in  which  a  discharge  of  the  original  debt  does, 
not  effect  a  discharge  of  the  security  also.  Bat  a  bail- 
bond  is  very  distinguishable  from  the  present,  which  is 
conditioned  for  the  payment  of  such  sum  as  shall  be 
recovered  in  the  action ;  whereas,  a  bail-bond  is  con- 
ditioned for  the  performance  of  a  collateral  act,  vis,  the 
appearance  of  the  Defendant.  It  is  true,  a  bankrupt, 
notwithstanding  a  certificate,  is  liable,  tfpon  his  cove- 
nant, to  pay  the  growing  arrears  of  an  annuity,  CoUerel 
ift  ffoolfe  (a),  Ex  parte  Granger  (b) ;  but  such  a  cove- 
jyutto  pay,  a  future  debt  is  very  different  from  a  security 
(lite  the  bond  in  the  present  case)  to  pay  a  pre-existing 
debt.  The  pre-existing  debt  being  discharged,  the  se- 
curity is  discharged  along  with  it ;  and,  in  the  case  of 
the  annuity,  though  the  covenant,  which  is  a  continuing 
security,  is  not  discharged  with  respect  to  arrears  coming 
due  after  the  bankruptcy,  yet  a  bond  to  secure  the  same 
annuity  is  discharged,  because  it  could  only  be  pnt  in 
suit  once,  and  therefore  applies  to  pre-existing  debt. 

Thirdly.  However,  the  security  itself  was  a  debt  prove- 
able  under  the  commission,  and  therefore  discharged  by 
the  certificate.  This  bond  was  not,  according  to  the 
language  of  7  G.  1.  c.  31.,  a  security  for  a  sum  "  not 
due  or  payable  before  the  time"  of  the  obligors  becom~ 
ing  bankrupt,  and  the  debt  for  which  it  was  given  did 
not  rest  on  any  contingency,  (in  which  case  the  bond 
would  not  have  been  proveable  even  under  the  statute, 
Tutty  v.  Sparkes  (c), }  but  was  a  debt  actually  due  and 
sued  for,  and  a  debt  which  might  have  been  proved 
under  the  commission.  The  bond,  therefore,  might  have* 
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been  proved  at  common  law;  of  which,  according  to 
Lord  'Kenyan  (a),  the  statute  is  only  declaratory.  Such 
a  bond,  indeed,  differs  in  no  respect  From  a  bond  con- 
ditioned to  submit  to  arbitration,  which  has  always  been 
holden  to  be  discharged  by  certificate. 

It  may  be  urged,  that  the  sureties  who  joined  with 
the  Plaintiff  In  error,  ih  this  bond,  might  be  sued  by 
the  obligee,  and  then,  in  another  action,  recover  from 
the  ftaintiff  in  error  whatever  they  might  hAv'e  been 
compelled  to  pay ;  but  by  the  49  G.  3,  c.  til.  the  sure- 
ties are  allowed  to  proVe,  under  the  commission,  what- 
ever debt  they  pay,  so  thdt  no  circuity  of  actioh  &  to  be 
apprehended  in  discharging  the  bankrupt  from  his 
bond-,  ahd  as  all  the  statutes  relating  to  bankruptcy  are 
ilk  pari  materia^  the  7  Gf. 1.  c.  31.,  and  4  G.  3.  c.  33. 
are  to  be  construed  with  reference  to  the  state  of  things 
existing  under  the  enactments  of  49  G.3.  c.  181. 

Fourthly,  the  rtiain  object  of  the  statutes  relating  to 
bankruptcy,  viz.  the  equal  distribution  of  the  bankrupt's 
eBfects  Among  nil  his  creditors,  will  be  defeated;  if  it  be 
hblden  that  such  a  bond  as  this  is  not  discharged  by 
certificate,  for  any  creditor  whd  shall  exact  from  hit 
debtor  a  warrant  of  attorney,  tb  enter  up  judgment  for 
the  debt  due,  and  a  bohd  conditioned  for  the  payment 
df  the  silm  to  be  recovered  by  the  judgment,  and  who 
shall  be  cautious  not  to  enter  up  judgment  till  after  a 
commission  of  bankrupt  has  issued  against  the  debtor, 
may  afterwards,  notwithstanding  a  certificate,  sue  the 
bankrupt  on  his  bond,  and  so  obtain  the  whole  of  his 
Aebt.  By  such  *  derision  will  also  be  defeated  another 
main  object  of  those  statutes,  Viz.  the  securing  n  dis- 
charge to  the  honest  debtor.  No  good  reason  can  be 
assigned  why  a  bankrupt  member  of  parliament  should 
be  deprived  of  that  advantage  which  the  statues  afford 


(a)  In  Uitersom  v.  Arm*  $  ft  A.54& 
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to  every  other  bankrupt  who  conducts  himself  with 
integrity. 

Arguments  for  the  Defendants  in  error. 

The  bond  was  -not  proveable  under  the  commission, 
and  therefore  is  not  discharged  by  the  certificate.  Till 
the  judgment  was  recovered  in  the  action  in  the  Com- 
mon Pleas  it  could  not  be  ascertained  whether  or  nd 
there  was  *uy  debt  due,  or  payable,  from*  the  bankrupt 
to  the  Plaintiff  in  that  action.  The  bond,  therefore^ 
being  conditioned  for  a  sun*  which  could  not  be  affirmed 
to  be  due  and  payable  at  the  time  the  obligor  became 
bankrupt,  was  a  bond  which  could  only  be  proved  under 
the  commission,  if  at  all,  by  virtue  of  7  G.  1  c.  31.,  and 
not  at  common  law.  CaUomell  v.  Clvtterbuck.  (a)  But 
as  it  was  uncertain,  when  the  bond  was  given,  in  whose 
favour  the  cpurt  of  Common  Pleas  might  decide,  the 
debt  arising  on  the  bond  was  clearly  contingent,  and  the 
bond  consequently  not  proveable  under  the  statute; 
the  statute  requiring  a  rebate  of  interest  on  the  proof 
of  debts  payable  in  futuro,  which  rebate  cannot  be  cal- 
culated where  the  debt  itself  is  contingent  The  present 
case  is  not  distinguishable  from  that  of  a  bail-bond,  from 
which  the  bankrupt  is  pot  discharged  by  his  certificate, 
where  the  bail-bond  has  not  been  forfeited  at  the  time  of 
bankruptcy,  (£)  The  cases  of  Bouteflour  v.  Coates  (c) 
and  Dinsdalc  v.  Eames  (d)9  shew  that  the  obligor,  in  th$ 
bail-bond,  is  only  discharged  where  the  bond  has  been 
forfeited  before  the  bankruptcy.  Neither  is  this  any 
hardship  on  the  Defendant,  because  his  sureties  are 
clearly  liable,  and  if  they  pay  the  debt  they  would  after- 
wards have  a  claim  against  him. 

The  judgment  of  the  court  below  was  affirnaed. 


183& 


(a)  Cited  in  Tullj  r.  Spmrhes, 
%  Str.  867. 
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Gregory  v.  Hcrriix* 

In  Jwu,  i8i»,  HHHE  Lord  Chancellor  tent  the  following  owe  for  4he 

ifti         opinion  of  this  Court. 

King's  Bench,      In  the  year  1811  one  Expert  Leigh  HqMu  (since 

for  a  debt  of    deceased)  and  Georg*  Barnard  Gregory  having  entered 

xooo/^andG.    .  -  i  ■    .  ,  . 

being  abroad,    into  *  commercial  speculation,  or  adventure  in  a  cargo1 

writs  of  aUat    of  goods,  a  partnership  agreement  was  drawn  op  and 

returnable  in  On  the  occasion  of  entering  into  the  agreement  M.  L> 
Ir^igT'  HiPkin*  and  his  ***  transferred  80001  bank  annuities, 
and  Acta?  *nto  the  name  of  Benjamin  Walsh,  the  broker,  to  answer 
term,  18x3,  the  purposes  of  the  speculation,  who  thereupon  agreed  to* 
mrintt  him  become  the  agent  of  the  concern,  upon  the  usual  terttos 
with  a  view  to  of  interest,  and  a  commission  of  2}  per  cent*  bang 

outlawry,  but    niiowed  uri<m  the  amount  of  all  advances  and  payments 

a  commission  ¥ 

of  bankrupt      made  by  him  in  the  course  of  such  agency.  The  proceeds 

having  been  0f  fa  cargo  were  to  be  remitted  to  Walsh  for  the  pay- 
taken  out  t*       1       •■ 

against  H.,  the  ment  of  8Uch  advances, 
proceeding  in      Various   goods  were  purchased,    and  the  different 

wil?**y  merchants  and  tradesmen  were  referred  to  Walsh,  who 
against  C/» 

wets  suspend-  either  paid  in  cash  or  accepted  bills  of  exchange  for  the 

ed.    Except  amount*  ' 

JDM/?^riA  Thc  800<lg  wcre  ^VP^  on  b°awl  the  ship  IMne} 
1814,  on  his  bound  to  Algiers,  and  G.  B.  Gregory  soon  afterwards 
STuS*/  to"1    ^ed  w^  ^  caigo  for  Algiers  in  the2fcwir. 

D*rt9G.  never 

returned  to  Gmtf  Britain  till  Jw/f,  1819.  In  February,  x8ar,  ^4.  commenced  4 
new  action  in  K.  B.  against  G.  for  the  same  debt  as  was  the  subject  of  the  former 
action,  but  having  tailed  in  his  attempts  to  arrest  <?.,  issued,  upon  this  debt,  a  commis- 
sion of  bankrupt  against  him  in  March,  s8sx,  and  in  Jufy,  i8ax,  after  G.  had  com-  ' 
menced  an  action  to  try  the  validity  of  the  commission,  but  before  trial,  entered  up 
continuances  in  the  action  commenced  June,  181  % :  Held,  that  at  the  time  of  issuing 
the  commission  of  bankrupt,  the  debt  in  question  was  a  good  petitioning  creditor's 
d*t«  .  i,,  i. 
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Walsh  continued  to  pay  the  bills  so  accepted  by  him, 
on  account  of  the  goods  shipped  on  board  the  Irvine, 
down  to  the  month  of  December,  181 1,  when  he  became 
bankrupt,  at  which  time  there  wad  a  balance  exceeding 
10002.  due  from  Gregory  and  Hipkins  to  Walsh,  which 
balanofe  has  not  since  been  reduced : 

On  the  24th  June,  1812,  while  Gregory  was  abroad, 
John  Thomas  Taylor  and  John  Parker,  as  assignees  of 
Walsh,  commenced  an  action  by  special  original,  in  the 
Court  of  King's  Bend),  against  Hipkins  and  Gregory, 
for  the  recovery  of  a  debt  then  claimed  to  be  due  and 
owing  from  Hipkins  and  Gregory  to  the  estate  of  Walsh, 
and  ftir  that  purpose  sued  out  a  writ  of  special  capias, 
directed  to  the  sheriffs  of  London,  returnable  on  the 
morrow  of  AH  Souls  in  Michaelmas  term,  1812,  and  in- 
dorsed for  bail  for  the  sum  of  1  OOOt  and  upwards. 

Hipkins  being,  at  die  time  of  suing  out  the  said  writ, 
afnrisoner  in  the  King's  Bench  prison,  was  detained  in 
custody  at  the  suit  of  the  assignees  of  Walsh  for  the 
debt  of  10002.;  and  a  commission  of  bankrupt  was,  on 
or  about  the  18th  August,  1812,  upon  the  petition  of  the 
said  c£  T.  Taylor,  and  his  then  copartner,  John  Taylor, 
awarded  and  issued  against  Hipkins,  ns  the  copartner 
in  trade  of  Gregory,  upon  which  commission  he  was 
duly  adjudged  a  bankrupt* 

At  a  meeting  under  the  commission,  held  at  Guild 
Hall,  London,  on  the  Sth  September,  1812,  J.  T.  Taylor 
was  duly  chosen  sole  assignee  of  the  estate  and  effects 
of  Hipkins,  and  an  assignment  of  such  estate  and  effects 
was  executed  to  J.  T.  Taylor,  by  the  major  part  of  the 
commissioners  named  in  the  commission. 

Hiipins  died  in  September,  1813;  in  November,  1812, 
Gregory  being  then  abroad,  an  alias  writ  of  special 
capias  was  sued  out  against  Hipkins  and ,  Gregory  at 
the  suit  of  the  assignees  of  Walsh,  directed  to  the 
sheriffs  of  London,  returnable  in  fifteen  days  of  St.  Iter- 
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tin,  in  Michaelmas  term,  1812 ;  and  on  the  11th  of  the 
following  December,  a  pluries  writ  of  special  capias  was* 
sued  out  by  the  assignees  of  Wakh,  against  Hipkins  and 
Gregory,  also  directed  to  the  sheriffs  of  London,  and 
returnable  in  eight  days  of  St.  Hilary,  in  Hilary  term, 
1813,  and  both  the  last  mentioned  writs  were  also  in- 
dorsed for  bail  for  1000JL  All  die  said  writs  of  capias 
atias  and  pluries  were  Mdged  at  the  secondaries  or 
sheriffs'  office  for  London,  between  the  beginning  of 
Michaelmas  term,  1812,  and  the  end  of  Hilary  term, 
1813,  and  were  severally  duly  returned  nan  imperii  by 
the  then  sheriffs  before  the  end  of  Hilary  term;  1813. 

The  action  was  so  commenced  by  special  original  in 
the  Court  of  King's  Bench,  and  such  several  writs  of 
capias  atias  and  pluries  were  sued  out  tlureon,  with  a 
view  to  outlaw  Gregory:  but  no  Outlawry  ever  took 
place,  the  completion  of  such  intended  outlawry  being 
subsequently  suspended  by  reason  of  the  commission 
having  been  awarded  and  issued  against  Hipkins,  as 
before  mentioned. 

At  the  trial  of  the  action  hereafter  mentioned  in 
Trinity  term,  1821,  such  evidence  of  the  return  of 
Gregory  to  England,  in  April  1814,  was  given  as  is  here- 
inafter mentioned,  and  Gregory  afterwards  returned  to 
England  in  July  1819. 

The  assignees  of  Wakh,  on  the  15th  February,  182J, 
commenced  a  new  action  in  the  Court  of  King's  Bench 
against  Gregory,  as  die  surviving  partner  of  Hipkins, 
and  sued  out  a  bill  of  Middlesex  against  him*  return- 
able on  Wednesday  next  after  fifteen  days  of  Easter,  in 
Paster  term,  1821;  which  bill  of  Middlesex  was  in- 
dorsed for  bail  for  1336/.  6s.  10(L,  being  the  same 
identical  debt,  with  an  accumulation  of  interest  thereon, 
as  that  for  which  the  former  action  was  brought  against 
Hipkins  and  Gregory  jointly. 

A  w*r- 
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A  warrant  on  the  said  bill  of  Middlesex  was  made  out 
and  delivered  to  an  officer  of  the  sheriff  of  Middlesex,  for 
the  purpose  of  executing  the  same,  and  such  officer  went 
with  it  to  the  house  or  residence  of  Gregory  in  order  to 
arrest  hiiri,  and  made  several  attempts  to  effect  it,  which 
haying  failed,  the  assignees  of  Walsh,  (the  plaintiffs  in 
that  action,)  on  the  17th  March,  1821,  proceeded  to 
strike  a  docket,  and  on  the  23d  of  the  said  month  issued 
a  commission  of  bankrupt  against  Gregory,  and  he  was 
thereupon  adjudged  and  declared  a  bankrupt.  Aaron ' 
HurrHl'wa*  duly  chosen  sole  assignee  of  the  estate  and 
effects  of  Gregory  at  the  second  meeting  of  the  com- 
missioners held  at  Guildhall  on  the  21st  of  April,  1821. 
Gregory  having  opposed  the  commission,  did,  on  the 
12th  otf  April,  1821,  prefer  his  petition  to  the  Lord' 
Chancellor,,  thereby  praying  that  the  same  iriight  be 
superseded ;  and  by  an  order  of  his  honour  the  Vice* 
chancellor,  made  on  hearing  the  petition,  on  the  dth  of 
May,  1821,  it  was  ordered  that  Gregory  should  beat 
liberty  to  bring  and  prosecute  an  action  of  trover  against 
the  assignee  of  his  estate  and  effects,  who,  on  the  trial, 
was  to  admit  ftossession  of  goods  of  the  value  of  5/.  in 
order  to  sustain  the  action,  and  the  petitioning  creditors 
under  the  commission  were  to  defend  the  action  in  the' 
name  of  the  assignee,  upon  their  indemnifying  the  as- 
signee ;  and  the  same  was  to  be  tried  in  the  Court  of 
Cdmmon  Pleas  in  Londtin;  and  it  was  ordered,  that  all 
proceedings  under  the  commission  should  be  stayed 
until  further  order.  Gregory,  in  pursuance  of,  and  in 
obedience  to  the  order,  did,  on  the  17th  of  May,  1821, 
commence  an  action  of  trover  against  Hiarill,  his  as- 
signee, in  the  Court  of  Common  Fleas. 

On  the  19th  of  May,  1821,  two  days  after  the  com- 
mencement of  the  action  of  trover  to  try  the  validity  bf 
the  commission,  the  attorneys  for  the  petitioning  credi- 
tors under  the  commission  issued  against  Gregory,  fetched 
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away  from  the  secondaries  or  sheriffs9  office  for  London, 
the  three  several  writs  of  alias  capias  and  phtries  sued 
out  against  Hiplcins  and  Gregory  in  1812,  with  the  re- 
turns indorsed  on  the  said  three  writs,  and  gave  the 
following  receipt :  "  Taylor  and  Another  v.  Hipkins  re- 
ceived the  capias  alias  and  pluries  writs  in  this  cause, 
]  9th  May,  1821.  Thomas  Binns  for  Stevenson  and  Bick* 
nelly  Lincoln's  Inn." 

The  three  writs  were  all  filed  together  in  the  record 
office  of  the  Court  of  King's  Bench,  on  the  11th  of  My, 
1821,  being  the  last  day  of  Trinity  term  in  that  year, 
and  a  roll  of  the  proceedings,  with  continuances  on  the 
writ  of  pluries  brought  down  to  the  term  next  preceding 
the*  date  of  the  commission  issued  against  Gregory,  was 
docketed  and  carried  in  on  the  same  day  the  three  writs 
were  filed  of  record,  which,  in  point  of  fact,  was  the  d^y 
next  before  the  day  appointed  for  the  trial  of  the  actiofl 
of  trover,  and  only  two  days  before  such  trial  actually 
took  place. 

The  action  of  trover  came  on  for  trial  before  the 
Lord  Chief  Justice  of  the  Common  Pleas  and  a  special 
jury  at  Guildhall,  on  the  13th  of  July,  1821,  whep 
Jl  7!  Taylor  and  Parker,  as  petitioning  creditorsryrove4 
the  trading  and  act  of  bankruptcy  of  Gregory^  and  wheQ 
they  also  established,  by  the  production  of  certajp 
documents  and  the  testimony  of  Walsh*  a  detjt  ,Qf 
1477/.  1  Is.  6d.  due  to  them  as  assignees,  for  and  on  ap* 
copnt  of  the  several  advances  made  by  Walsh;  jf here- 
upon Gregory  adduced  as  evidence  Samuel  Hatch*  the 
clerk  of  Mr.  Iggiihlen  the  vice-consul  of  Sweden^  resi- 
dent at  Deal,  who  identified  Gregory  as  being  a  petsqp 
who,  in  April,  1814,  had  called  at  the  office  of  the  vjc?- 
consul  at  Deal  several  times  whilst  waiting  for  a  passage 
in  the  ship  Hazard,  (which  came  into  the  Dams  frpro 
St.  Ubes,  bound  to  Dort)(a);  that  he  left  a.  letter  w^b 


(«?)  Ascertained  on  enquiry  by  die  Court. 
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the  witness  to  be  delivered  to  the  captain  of  a  ship  \^f 

called  the  Aurora,  and  that  Gregory  waited  there  several  gaxoonY 

days.    Hie  letter  was  given  in  evidence  at  the  trial,  «. 

aod  was  as  follows.  Hvawu. 

"  Downs,  2lst  April,  1814* 
"  Capt.  M.  F  BoU, 

"  You  will  proceed  from  hence  with  all  dispatch, 
for  the  port  of  Amsterdam,  with  your  cargo,  waiting  my 
further  orders  in  regard  of  the  same. 

"  Your  obedient  servant, 

«  6.  B.  Gregory:9 

"  P.  S.    As  all  privateers  are  called  in  there  is  no       v 
occasion  for  convoy," 

Addressed,  "  Capt.  M.  F.  Bohl,  Swedish  schooner, 
Aurora,  care  of  22.  Jggidden,  Esq.,  Deal;  expected  in 
the  Downs  hourly  from  Portsmouth:9 

The  testimony  of  Hatch  was  the  only  evidence 
offered  by  the  bankrupt  of  his  having  been  in  England 
from  the  year  1811  till  the  year  1819,  whereupon  J.  T. 
Taylor  and  Parker,  the  assignees  of  Walsh,  produced 
one  Martha  Salter  as  a  witness,  who  stated,  that  she 
knew  Gregory  in  Sweden,  in  1815,  and  that  she  had  seen 
him  in  England,  at  the  house  of  Mr.  Patrick,  in  1819, 
when  he  said  that  he  had  sailed  from  England  in  1811, 
atad  returned  in  1819,  and  that  she  had  also  heard  him 
say,  in  the  presence  of  his  sisters,  that  he  had  never 
been  in  England  during  the  whole  seven  years,  and  that 
she  thought  she  had  heard  him  say  so  more  than  once ; 
and  the  assignees  of  Walsh  also  put  in  evidence  at  the 
trial,  examined  office  copies  of  the  aforesaid  writs  of 
capias  alias  and  pturies,  and  returns  indorsed  thereon, 
and  also  an  examined  office  copy  of  the  roll  of  the  pro- 
ceedings, with  the  continuances  entered  thereon  as 
aforesaid. 

The 
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Hie  Lord  Chief  Justice,  thereupon  directed  the  jury 
to  find  a  verdict  for  the  plaintiff  Gregory,  reserving  the 
point  for  the  consideration  of  the  Court  as  to  the  effect 
of  the  continuances  so  as  aforesaid  entered  on  the  roll, 
and  whether  the  same  were  sufficient  to  take  the  case 
out  of  the  statute  of  limitations. 

Within  the  four  first  days  of  the  ensuing  Michaelmas 
term,  1821,  a  rule  nisi  was  obtained  in  the  Court  of 
Common  Pleas,  on  behalf  of  the  assignees  of  Walsh,  that 
a  nonsuit  might  be  entered,  or  a  verdict  for  the  Defend- 
ant, upon  the  following  grQUfyds,  viz.  that  the  account 
between  Walsh  and  Hipkins  and  Gregory  came  within 
the  exception  contained  in  the  third  section  of  the 
21  Jac.  1.  c.  16.:  that  the  return  of  Gregory  to  this 
country  in  1814,  for  the  period  and  under  the  circum- 
stances before  stated,  was  not  suc^  a  return  to  England, 
within  the  meaning  of  the  statute  of  limitations,  as  that 
the  six  years  thereupon  begap  to  rqn  against  the  said 
debt ;  and  that  the  suing  out  the  aforesaid  writs  of  capias 
alias  and  plvries*  with  the  Returns  thereon,  and  the  sub- 
sequent continuances,  took  the  debt  out  of  the  statute* 

After  the  granting  of  such  rule,  Gregory,  in  the  same 
term,  obtained  a  rule  nisi  from  the  Coutt  of  King's  Bench, 
to  set  aside  the  return  to  the  writ  of  special  capias*  and 
the  subsequent  proceeding*  thereon,  for  irregularity,  with 
costs;  and  when  the  same  came  on  for  argument,  the 
Court  referred  it  to  the  Master  to  determine  whether 
such  proceedings  had  been  regular,  according  to  the 
practice  of  that  court;  and  the  Master  afterwards  re- 
ported, that,  according  to  the  practice  of  the  Court  of 
King's  Bench,  established  for  many  years,  the  proceed- 
ings had  been  regular,  and  were  sufficient  to  save  the 
statute  of  limitations,  whereupon  the  rule  nisi  obtained 
by  Gregory  was  discharged  with  Costs. 

In  Hilary  term*  1822,  the  ride  nisi  obtained  hy  J.  T. 
Taj/tor  and  Parker,  t]*e  mign&s  of  Wakk,  for  setting 
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*side  thp  verdict  found  for  Gregory*  caip?  on  to  be  ar- 
gued, when  the  same  was  made  absolute,  and  a  verdict 
ordered  to  be  entered  for  the  Defendant 

On  the  19th  of  February,  1822,  Gregory  preferred 
another  petition  to  the  Lord  Chancellor,  thereby  praying 
that  the  commission  of  bankrupt  so  issued  against 
him  might  be  superseded,  on  the  ground  that  the  pe- 
titioning creditors  had  not,  at  the  time  of  issuing  the 
$aid  commission,  a  good  legal  debt  to  support  the 
said  commission ;  but  that  the  debt  (if  any)  had  been 
barred  by  the  statute  of  limitations. 

The  petition  came  on  to  be  heard  before  his  Lordship 
op  the  17th  of  August,  1822,  when  his  Lordship  was 
pleased  to  order  that  this  case  should  be  stated  for  the 
opinion  of  the  Court  of  Common  Pleas,  in  which  the 
question  should  be,  "  Whether,  under  the  circumstances 
stated,  «J.  71  Taylor  and  Parker,  as  assignees  of  the 
estate  and  effects  of  Walsh,  had,  at  the  time  of  suing  out 
the  commission  of  bankruptcy  against  Gregory,  viz.  on 
the  2fld  of  March,  1891,  a  valid  debt  as  petitioning  cre- 
ditors to  support  the  commission  ?"  And  jt  was  ordered, 
that  the  Lord  Chief  Justice  of  the  aaid  court  should  be 
at  liberty,  if  he  should  think  proper  so  to  do,  upon  the 
-  argument  of  the  said  case,  to  use  his  notes  of  farmer 
proceedings  had  before  him  in  this  matter,  (a) 

The  cqse  came  on  to  be  argued  in  Easier  term  last. 

Daddy  Serjt.  for  the  Plaintiff*  At  the  time  of  suing 
out  this  commission  there  was  no  petitioning  (creditor's 
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HURKILL. 


(a)  The  parties  and  facts  in 
this  cause  are  the  same  as  those 
with  respect  to  which  a  decision 
was  pronounced  by  this  court  in 
Hilary  term,  182a.  But  the 
Lord  Chancellor  thought  the 
matters  of  sufficient  importance 
to  undergo  a  second  consider- 
ation,  and  accordingly  directed 
them  to  be  stated  as  in  this  case. 


The  following  correction  ought 
to  be  made  in  the  argument  of 
the  Former  report,  3  B  &  B. 
2t$.  Line  4.  from  the  top,  for 
another,  read  an.  Line  5.  erase 
and  in  another  court.  Line  6. 
for  an  action  in  thu  court,  read 
a  commission  of  bankrupt* 


debt. 
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debt  A  debt  barred  by  the  statute  of  limitations  is  not 
a  debt  on  which  a  commission  of  bankrupt  can  be  sup- 
ported ;  ex  parte  Dewdney  (a) ;  and  this  debt  was  barred 
by  the  statute.  It  was  barred  by  the  express  words  of 
the  statute  (fl),  unless  affected  by  the  exceptions  respect- 
ing merchants'  accounts,  and  parties  beyond  the  seas,  or 
by  the  circumstance  of  continuances  having,  after  the 
commission  was  sued  out,  been  entered  up  in  the  action 
brought  in  the  King's  Bench  for  the  recovery  of  this 
debt  By  none  of  these  matters  was  the  debt  affected : 
not  by  the  exception  in  favour  of  merchants'  accounts, 
because  it  has  been  holden  that  exception  does  not  ap- 
ply, in  cases  where  six  years  have  elapsed  without  any 
new  item  being  added  to  the  account.  Foster  v.  Hodg- 
son (a),  Barber  v.  Barber.  (6)  Not  by  the  exception  re- 
specting parties  beyond  seas,  because  Gregory  was  at 
Deal  in  1814,  more  than  six  years  before  the  commis- 


(«)  i$ris.ju*.Ai$. 

(b)  %i  Jac.  i.  c.  z8«  s.  3. 
«  All  actions  of  trespass  quart 
clausumfregit*  etc*  detinue*  tro- 
ver* and  replevin*  for  taking 
away  goods  or  cattle ;  all  action* 
of  account,  and  upon  the  cote* 
other  than  such  accounts  at  con* 
cern  the  trade  of  merchandise  be- 
tween merchant  and  merchant, 
their  factors  or  servants ;  all  ac- 
tions of  debt*  grounded  upon  any 
lending,  or  contract  without  spe- 
cialty, or  for  arrearages  of  rent  j 
and  all  actions  of  assault*  me* 
nace*  battery*  wounding*  and  i m- 
prisonment*  shall  be  commenced 
and  sued  within  the  times  here- 
after expressed,  and  not  afters 
that  is  to  say,  the  said  actions 
upon  the  case  (other  than  for 
slander)*  account*  trespass  quart 
tlamum  /regit*  etc.*  debt*  deti- 
nue* and  replevin*  within   six 


years  next  after  the  canst  of  such 
actions  or  suit,  and  not  after; 
actions  of  assault*battety pound- 
ing* or  imprisonment*  withm^*r 
years ;  and  actions  upon  the  case 
for  words*  within  two  years  next 
after  the  words  spoken,  and  not 
after.9'  "  And  if  any  person  or 
persons  entitled  to  any  of  the 
said  actions,  shall  be,  at  the  time 
of  any  such  cause  of  action  ac- 
crued, within  the  age  of  twenty- 
one  years,  feme  covert,  non  com* 
pos  mentis*  imprisoned  or  beyond 
the  seas,  then  such  person  or  per- 
sons shall  be  at  liberty  to  bring 
the  same  actions,  within  such 
times  before  limited,  after  their 
coming  to  or  being  of  fuH  age, 
discovert,  of  sane  memory,  at 
large,  and  returned  from  beyond 
the  seas." 

19  Fes.jun.  185. 

18  Fcs.jun*  a8©\ 


firtn 
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mission  was  sued  out ;  and  it  has  been  expressly  holden,  1823. 
that  when  the  time  prescribed  by  the  statute  once  begins 
to  run,  nothing  arrests  its  course.  Smith  v.  HilL  (a) 
It  may,  indeed,  be  urged,  that  the  mere  landing  at  Deal 
was  not  such  a  return  as  is  contemplated  by  the  statute; 
but  the  words  of  the  statute  are  general*  and  it  would 
be  difficult,  if  not  impossible,  to  draw  a  line  between  such 
acts  as  might  or  might  not  be  deemed  a  return.  [Dal- 
las C  J.  Suppose  a  party  were  driven  into  port  by  stress 
of  weather ;  could  that  be  deemed  a  return  ?]  The  pre- 
sent case  does  not  go  so  far  as  that,  for  Gregory  waited 
several  days  for  a  passage.  However,  the  question 
ought  always  to  be,  whether  or  no  the  party  was 
actually  in  England;  becbuse,  if  be  landed  but  for  a 
moment,  he  would  be  liable  to  be  served  with  process. 
[Dallas  C.  J.  According  to  my  note  of  what  passed  at 
the  trial,  he  came  on' shore  while  the  ship  was  lying  off 
Deal,  to  put  a  letter  in  the  post ;  c$n  this  be  a  re- 
turning within  the  statute  ?]  The  principal  point  in 
dispute  is  the  effect  of  entering  the  continuances  in  the 
action  in  the  Court  of  King's  Bencfi.  Now,  in  order 
to  support  a  commission  of  bankrupt,  the  debt  on  which 
the  commission  is  sued  out,  ought  to  be  one  which  the 
party  suing  out  the  commission  could  avail  himself  of 
at  the  very  time  of  suing  out  the  commission,  and  this 
the  Defendant  might  have  been  in  a  condition  to  do,  if 
he  had  entered  up  these  continuances  before  he  sued  out 
the  commission;  but  be  never  entered  them  up  till 
afterwards.  So  that  at  the  precise  time  when  the  com- 
mission was  sued  out,  the  continuances  not  having  been 
entered  up,  he  had  no  means  of  compelling  the  pay- 
ment of  this  debt.  Then,  in  every  replication  to  a  plea 
of  the  statute  of  limitations,  it  is  usual  to  allege  that  a 
writ  was  sued  out  with  intent  the  intent  to  prosecyte  an 

(a)  i  fMs.134. 
"Vol.  I.  A  a  action . 


S34 


CASES  i»  TRWLEY  TEIW 


HUHRILL. 


action  for  the  debt;  but tbe4ntea*,of  s^ing  out  tbacsmfv 
in  tbc  present  instance  was  merely  .to  >outiaw  Qreg$ry*\ 
and  again,  in  order  to  avoid  the  operation  of  the  statute 
of  limitations}  the  proceedings  relied  op,  as  basing  that,, 
effect,  must  be  such  as  may.  be  connected  with  the-pfftv., 
ceedings.  in  which  the  validity  of  the  debt  is  disputed.:^ 
those  proceedings  must  in  effect  be  a  continuance  of  tha- 
same  course  to  substantiate  the*same demand ;  but  pr$?fc 
ceedings  differing  in  their  nature  .cannot  lie  so  ccorc* 
nected;  tin  attachment  of  privilege  has  been  holdennot? 
to  be  a  continuance  of  a  bill  of  Middlesex*  so  as  to  avoid- 
the  operation  of  the  statute  *-  Smith  v.  Bower  (a)  i  So  i%r. 
Brawny.  Babington  (b\  an  action  of  assumpsit  was  hokfe&s 
to  be  no  continuance  of  a  trespass  qu.  cl.  JFm  and- it?  < 
is  impossible  that. a  commission  of  bankrupt  can  be  ccQtq 
nected  with  or  deemed  a  continuance  of  an  action  at  lav>c 
But  supposing  even  that  it  could  be  so  connected,  f?cb;: 
a  commission  is  in  the  nature  both  of  a  judgment  an&. 
execution,  and  if  so,  the  continuances,  in  the  present^ 
instance,  were  entered  too  late ;  for  though  contiau-  v 
ances  may  in  some  cases  be  entered  after  verdict,  there  is  * 
no  instance  of  their  having  been  entered  after  judgment. 


Bosanquet  Serjt.,  contra.  From  all  the  circumstances  > 
attending  the  transaction,  it  is  clear  that  the/debt  oft**, 
which  this  commission  is  grounded,  was  an  item  of  merr  , 
chants'  accounts ;  and  though  a  court  of  equity  may- 
refuse  to  grant  relief  where  no  accounts  have  passed-  b*r rf 
tween  the  parties  within  the  space  of  she  years,  yefc^ 
with  a  view  to  claims  in  a  court  of  law,  the  statute  efc 
limitations  can  in  no  way  affect  an  item  of  mirchantfL 
accounts,  (c)      The  Plaintiff,    too,  never  returned -*rs 


«}  3  T.  R.  66a- 

b)  %Ld,  Rajm.  880. 

t)  Per  Lor  J  Kettjon  in  Cat- 


ting v.  Shutting,  6  T»  R.  1^9. 
See  also  Serjt.  frUliams'j/fotetp^ 
Webber  v.  Tsvilt,  %SatmJs  iqj. 
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Sngtandi  within  toe  meaning  of  ther  statute,  till  the  year 
IM9,i  'In  order  to  entitle  a  debtor  to  the. protection  of 
the  statute  from  the  date  of  his  return,- that  return  ought 
to  be  such*  as  wctrldput  it  in  the  power  of  a  creditor  to 
enforce  s  claim  against  him.     With  a  view  to  -such.' 
a;ptrrposethe  Plaintiff's  return  in  1914  amounted  to  no 
znoretban  if  bis  stop-had  rim  aground  and  flouted  away 
at' the  next  tide.     Au  appeal  to  the  next  sessions,. has 
been  helden  to  mean  an  appeal  to  the  next'  sessions  tit 
which  the  appellant  could  possibly  state  his  case; /and  a 
return  to  bar  a  creditor  must  be  such  as  that  creditor 
might  have  taken  advantage  o£    But  at  all  Events  the 
e*tttrnttab*c&  entered  in  the  action  in  the  Court  of Iting's 
Ueoeh  are'  sufficient  to  render  the  debt  due  from  the* 
Plaintiff  a  good  petitioning  creditor's  debt.'  At  the  time 
of  suing  out  the  commission  that  debt  was  one  of  which 
the  Defendant  could  instantly  have  availed   himself  at 
law.-  It  istrue,  he  had  not.  at  that  time  actually  entered 
tin  jcoutinumrjces,  but  he  had  a  right  to  do  so,  and  the 
entering  them  up  was  a  mere  matter  of -form  which' 
might  be  done  at  any  time,     (Bates  v.  Jenkinsori  (a) : 
even  after  error,  (Sir  W.  Wyrin  v.  Middleton  (b):    Irre- 
gularity in  the  process  will  not  prevent  its  effect  of  ex- 
cluding the  operation  of  the  statute;   and  an  informal* 
atfiacuinentof  privilege  has  been  holden  a  sufficient  com- 
mfenotmentof  a  suit  for  this  purpose.  But  the  regularity 
of  the  continuances  in  the  present  case  has.  beeiv  esta- 
blished, by  the  decisions  in  Beardmore  v.  Rattenbtny  (c) 
and  Taylor  v.  Hipkins.  (d)     It  was  sufficient,   then,  if 
the  party  had  the'  means  of  enforcing  payment  of  the  . 
debt ;    it  was   not  necessary  he  should  actually  have 
employed  those  means  at  the  time  of  suing  out  the 


r»  6  T.  R.  *i8, 
Mtmsfield. 

(i)  s  5>r.'is*7. " 


per  Lord 


(0  5B.E*  vf.4$*. 
(4Id.4lf. 
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1823.  commission.  When  ft  record  is  pleaded,  or  an  action 
brought  on  a  judgment,  there  is  frequently  no  record 
existing  at  the  time :  it  re  sufficient  if  the  record  is  pro- 
duced at  the  trial.  As  to  the  circumstance  of  the  writ 
having  been  sued  out  for  the  purpose  of  outlawry,  it  was 
not  on  that  account  the  leas  a  writ  for  the  recovery  of 
the  debt,  and  Oregon?  might  have  been  declared  against, 
if  he  bad  come  in  and  appeared;  the  foundation  of  the 
action  was  laid,  and  there  was  in  truth  no  other  mode  of 
proceeding* 

Tadihff  in  reply,  observed,  that  the  language  used  by 
Lord  Kenyan  in  Coiling  v.  Skout&ing,  touching  mer- 
chants9 accounts,  was  extrajudicial,  and  not  necessary 
to  the  decision  of  that  case.  He  then  cited  Rexw.  Jus- 
tices of  StqfjbftUhue  (a) ;  and  from  the  principle  of  that 
decision  argued,  that,  in  order  to  the  operation  of  the 
statute  of  limitations,  it  was  not  necessary  the  return  of 
a  debtor  from  beyond  seas  should  be.  such  a  return  as 
would  insure  the  creditor  notice  thereof. 

In  die  vacation  after  Trinity  term,  die  Court  cer- 
tified that  the  petitioning  creditor's  debt  was,  at  the 
time  of  the  issuing  the  commission  of  bankrupt  against 
Gregorys  a  valid  legal  debt,  sufficient  to  support  the 
commission,  and  was  not  barred  by  the  statute  of  limit- 
ations. 

(a)  3B<ut9ist. 
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Michaelmas  Term  (a), 

In  the  Fourth  Year  of  the  Reign  of  George  IV. 


MEMORANDUM. 

Chief  Baron  Richards  died  on  the  1  lth  of  November 
in  this  term. 


(a)  RMardton  J.  was  pre-  whole  of  this,  term ;  and  Dalto 
vented,  by  illness,  from  taking  C.J.  after  the  13th  of  November. 
his    seat    in  court  during  the 
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Berry  v.  Fernandes. 


In  C.  B.  an 
affidavit  of 
debt  for  mo- 
ney paid  for  a 
Defendant, 
and  advanced 
^to  him,  need 
not  state  that 
the  payment 
and  advance 
were  at  De- 
fendant's re« 
quest. 


HTHE  Defendant  had  been  bblden  to  bail  on  an  affida- 
vit, that  he  was  indebted  to  the  Plaintiff  in  &, 
for  money  paid  by  the  Plaintiff  for  the  Defendant,  aitd 
money  advanced  to  him ;  but  there  was  no  allegation 
that  this  was  at  the  request  of  the  Defendant.  On  the 
'  ground  that  the  affidavit  was  insufficient  by  reason  of 
this  omission,     * 

Pell  Serjt.  moved  for  a  rule  nisi  to  discharge  the 
Defendant  on  common  bail.  He  admitted  that  in  Bliss 
v.  Atkins\a)  and  Eyre  v.  Hulton  (J)  such  an  affidavit 
had  been  deemed  sufficient  in  this  court;  but  in  support 
of  his  application  he  relied  on  Durnford  v.  Messiter  (c)p 
a  late  decision  in  the  Court  of  King's  Bench,  in  which 
it  was  holden  that  the  allegation  of  a  request  was  essen- 
tial in  such  an  affidavit;  and  he  argued  the  convenience 
of  assimilating  the  practice  of  the  two  .courts. 


Park  J.  (d>  I  am  of  opinion  the  affidavit  is  sufficient 
It  is  true  the  latest  decision  on  the  subject  is  in  opposi- 
tion to  Eyre  v.  Hulton  ;  but  the  matter  was  gravely 
considered  in  that  case,  and  a  request  with  respect  to 
money  paid  on  behalf  of  a  defendant,  is  m  general  an 
inference  of  law,  which  ah  uninstructed  person  Cfuuiot 
be  expected  to  swear  to. 


BurroughJ.     This  is  a  mercantile  transaction,  in 
which  it  is  impossible  to  expect  the  strictest  degree  of 
i  precision. 

Rule  refused. 


\a)  5  Taunt.  756. 
(4)  5  Taunt,  704- 


(0  sM.&S.  446. 

(<0  Dallas  C.  J.  wai  absent. 
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Thomas  Thurtell  v.  Beaumont.  m*>*  io. 

'^ASSUMPSIT  against  the  managing  director  of  an  i.  Inan*ao 

insurance  company  to  recover  the  value  of  goods  tion.  aSamst 

^  °  an  insurance 

realleged  to  have  been  destroyed  by  fire  in  the  Plaintiff's  company  to 

•  warehouse*  recover  a  loss 

At  the  trial  before  Park  J.  at  the  London  sittings  after  ^fcnc^  j^- 

s  last  .term,  the  defence  set  up  was,  that  the  Plaintiff  had  that  the  Plain- 
wilfully  set  fire  to  the  premises,  or  had  caused  them  to  *      "^.j 
be  set  fire  to.     Positive  testimony  was  adduced,  and  in-  get  fire  to  the 
Consistencies  were  pointed  out  in  the  Plaintiff's  evidence  p«nrises»  d» 
tending  to  substantiate  this  charge.     The  learned  Judge  tJ^  ?_  that 

;  directed  the  jury,  that  before  they  gave  a  verdict  against  in  order  to  their 

;  the  Plaintiff,  it  was  their  duty  to  be  satisfied  that  the  *?? ng  .*  ™£ 
.  ,  J  diet  against  the 

/crime  of  wilfully  setting  fire  to  the  premises  was  as  Plaintiff,  they 
<  clearly  brought  home,  to  him  in  this  action  as  would  ^^Jf  !* 
.  warrant  their  finding  him  guilty  of  the  capital  offence,  tne  crjme 

if  he  had  been  tried  before  them  on  a  criminal  charge,      imputed  to 
The  jury  found  a  verdict  for  the  Plaintiff  in  the  sum  fum  wa*v^ 

of  1913/.,  the  value  of  the  goods  which  John  ThurteUy  as  would  jus- 

a  brother  of  the  Plaintiff,  swore  were  on  the  premises  ^r,thB?,"1 
_  finding  him 

at  the  time  of  the  fire.  ^ty  on  a 

criminal 
■'     Taddy  Serjt  now   moved  for  a  new  trial,  on   the  ^n^ftence? 
;  ground,  first,  that  the  jury  had  been  misdirected,     lie  Held,  that  this 
,  urged,  that  in  order  to  discharge  the  Defendant  from  Oration  was 

a.  In  the 
?ame  cause  the  Court  refused  to  grant  a  rule  nisi  for  a  new  trial  on  the  ground  that 
subsequently  to  a  verdict  for  the  Plaintiff,  the  grand  jury  had  found  a  bill  against  him 
and  others  for  a  conspiracy  to  defraud  the  insurance  company  in  this  very  matter. 

j.  But  on  affidavits  disclosing  the  conspiracy  itself,  and  shewing  that  the  Defendant 
did  not  attain  a  knowledge  of  it  till  after  the  trial,  so  that  the  Plaintiff's  case  was  in 
effect  a  surprise  on  him,  the  Court  granted  a  rule  nisi  for  a  new  trial,  on  payment 
as*  costs.    ' 

•  ,  A  a  4  liability, 
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ThURTEU, 

Bkauwont. 


liability,  it  was  not  necessary  the  jury  should  entertain 
the  same  certainty  with  respect  tyt  the.  Plain  tiff's  guilt  as 
would  justify  them  in  convicting  him  on  a  criminal 
charge.  In  this  case,  as  in  any  other,  they  would, 
without  reference  to  the  defence  set  up,  be  warranted 
in  finding  against  the  Plaintiff  if  he  failed  to  make  out 
his  case  to  their  entire  satisfaction;  and  that  might 
happen  in  various  ways,  even  though  arson  were  never 
proved  against  him.  For  instance,  if  the  loss  had  beep 
occasioned  by  negligence  only,  unaccompanied  with 
guilt,  the  Defendant  would  have  been  entitled  to  a 
verdict. 

But  the  Court  were  clearly  of  opinion  that  the  direc- 
tion was  proper,  and  refused  to  grant  a  rule  on  this 
ground. 

Another  ground  taken  in  support  of  the  motion  wa% 
an  affidavit  from  the  Defendant,  that  the  grand  jury  of. 
Middlesex  had  found  true  bills  against  John  and  Thorna? 
Thurtell  and  others^  for  a  conspiracy  to  defraud  the- 
fire  office  in  this  very  matter. 


Park  J.  On  this  point  1  have  looked  into  the 
books.;  I  find  many  applications  for  new  trials,  on  the 
ground  of  bills  found  by  the  grand  jury,  but  none  in 
which  the  application  has  succeeded.  In  one  case, 
where  the  ground  of  the  motion  was,  that  a  bill  for 
perjury  had  been  found  against  the  principal  witnesses, 
Lord  Mansfield  said,  that  the  granting  the  rule  for  such 
a  reason  would  have  a  ratst  dangerous  tendency,  as  it 
would  open  a  door  for  constant  scenes  of  perjury,  and 
tempt  a  party  to  delay  execution  by  indicting  bis  ad- 
versary's witnesses.  In  Warwick  v.  Bruce  («),  Lord 
Elleriborough  discharged,  with  costs,  a  rule  to  stay  exe- 
cution till  after  the  trial  of  an  indictment  against  the 


{a)  4  M.&S.  no. 


Plaintiff's 
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Plaintiff 's  witnesses  for  perjury:  and  in  Bartlett  v.  1823. 
Pickengill  (a)9  in  Lord  Henlqf*  time,  a  plaintiff  having 
petitioned  for  leave  to  file  a  supplemental  bill,  because 
the  Defendant  had,  on  the  evidence  of  the  Plaintiff;  Beaumont. 
been  indicted  and  convicted  for  perjury  on  his  answer 
to  the  original  bill,  Lord  Henley  dismissed  the  pe- 
tition. 


Dallas  C.  J.  referred  to  Attorney-General  v.  Wood* 
head(b)%  and 

The  rule  prayed  by  Toddy  was  refused  on  this  ground 
also. 

Taddy>  however,  having  produced  affidavits  from  a 
respectable  warehouse-man,  and  from  Joseph  Hunt,  (who, 
together  with  John  Tkurtelk  was  a  prisoner  in  Hertford 
gaol,  on  a  charge  of  murder,)  shewing  that  the  Plaintiff's 
demand  bad  been  supported  by  a  tissue  of  unparalleled 
and  audacious  fraud,  the  circumstances  attending  which, 
although  he  vehemently  suspected  them,  the  Defendant 
bad  no  means  of  unravelling  till  after  the  trial,  so  that 
with  regard  to  the  Plaintiff's  case,  he  was  in  effect 
taken  by  surprise, 

The  court,  on  this  ground,  granted  a  rule  nisi  for  a 
new  trial,  upon  payment  of  costs.     ' 

Rule  nisi  accordingly. 


(a)  4  East*  577* «. 


(b)  %  Prices. 


Sheriff  v.  James. 


'J'HIS 


Nov.  it. 


was  an  action  on  Uie  case  for  detaining  the  An  action  on 

Plaintiff's  cattle  in  pound  after  tender  of  sufficient  Ae  ?■?  **?• 
*  not  lie  tor  de- 

araends.  The  declaration,  which  contained  many  counts,  taining  cattle 

distrained 
damage  feasant  wjiexe  tender  of  sufficient  amends  was  made  after  the  cattle  had 

1 impounded. 

stated 
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stated  in  substance,  tbat  *he  Dtikridmtbhnd  -dfetramed 
Btid impounded  the  plain  tiff  Vcattlev  (jthyrHigefe*&knt?\h 
*  dose  of  the  Defendant,  and  rtien  we*nc  on  to  avelyjhfet 
the  Plaintiff,  after  the  i  impounding  and  as  soon  Wke 
had  notice1  of  it*  tendered  and  offered  td  the  BefcndWtf, 
in*  satisfaction  of  the  trespasses/  41  certain<86ra  rfintotfejr, 
to  wit,  the  torn  of  £$»  the  same  being  then  and  thetfeltot 
ficient  amends  for  the  tresspasses,  and  for  all  matters  for 
xrhtehi  the  Defendant  had  a  right  to  detain  the  ctifile ; 
and  then  and  there  requested  the  Defendant  todeUvetuhte 
said  cattle  to  the  Plaintiff;  and  that  it  was  then  and  there 
the  duty  of  the  said  Defendant  to  have  accepted  «uch 
amends  as  aforesaid,  and  to  have  delivered  the  said 
cattle  to  the  Plaintiff;  yet  the  defendant,  not  regarding 
his  duty,  but  contriving  to  aggrieve  the  Plaintiff,  re* 
fused  to  deliver  the  «hfr  t*rtrtr  to  the  Plaintiff,  and 
wrongfully  and  maliciously  demanded  an  excessive  sum, 
by  way  of  amends  for  the  trespasses,  to  wit,  the  sum  of 
10s.  6rf.,  and  extortionately  detained  the  cattle  for  the 
said  trespasses,  &c.  At'  the  trial  before  Hullock  B.,  at 
last  Monmouth  assizes,  the  Plaintiff  was  nonsuited,  t|ie 
learned  Baron  being  of  opinion  that  this  action  did 
not  lie. 

Pedlce  Serjt.  now'  moved  for  a  rule  nisi  to  set  aside 
this  nonsuit  and  enter  a  verdict  for  the  Plaintiff,  on  the 
ground,  that  if  this  action  did  not  lie,  the  Plaintiff 
would  be  without  a  remedy,  as  be  could  not  succeed 
in  replevin  where  the  tender  was  made  after  the  cattle 
had  been  impounded.  The  same  point  was  raised  in 
Anscomb  v.  Shore  (a) ;  but  that  case  was  ultimately  de- 
cided on  another  ground. 


(a)  x  Campb.  285.,  where  it     the  course  which  a  complainant 
was  holden  such  an  action  would     may  pursue, 
not  lie,  and  where  is  indicated, 
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Pamc  J.  Where  the  alleged  grievance  is  one  Jrttdi,  1898. 
like  the  present,  must  hare  occurred  frequently,  the 
circumstance,  that  an  action  is  of  the  first  impression, 
affords  a  strong  presumption  against  it.  The  Court  are  of 
opinion  that  the  rule  prayed  for  ought  not  to  be  granted. 
Such  an  action  has  never  been  permitted  to  succeed; 
and  the  dicta  in  the  books  are  all  against  it. 

BurrouohJ.    This  k  probably  the  invention. of 
some  young  pleader,  and  never  was  thought;  of  before, 

:    Dallas  C,  J.,  concurring,  the 

.  Rule  was  neftised. 


Palmer,  Demandant ;  Meredith,  Tenant ;        Nov.  u. 
Eddingtons,  Vouchees. 

IN  the  warrant  of  attorney  in  this  recovery,  instead  Recovery. 
•       of  the  usual  words  "  to  gain  or  lose  in  a  plea  of  ******** 

Of  WUTADt  OK 

land,"  there  had  been  used  by  mistake  the  words  "  in  attorney, 
a  plea  of  trespass."    Heywood  Serjt.  this  day  obtained 
leave  to  amend  the  warrant  of  attorney,  by  inserting 
land  instead  of  trespass. 


a  a  4 
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Nov.  n.  Richardson  v.  Brown. 

Warranty.       'T'HE  Plaintiff  sued  to  recover  the  price  of  a  horse, 
black   eld-*  80^  un^er  ^c  following  warranty    u  To  be  sold, 

ing,  five  years  a  black  gelding,  five  years  old;    has  been  constantly 
old ;  hat  been  driven  in  fa  plough.— Warranted." 
constantly 
driven  in  the         At   the  trial  before  Park  J.,  at  Guildhall,  at  the 

plough. —        sitting  after  Trinity  term,  1823,  the  Plaintiff  having 
H  lAtfat the  Prove^  ^at  *e  horse  was  sound,  obtained  a  verdict 
warranty  ap-    for  the  price  agreed  upon, 
plied  tosound- 

Pell  Serjt.  now  moved  to  set  aside  the  verdict,  and 
enter  a  nonsuit,  on  the  ground  that  the  warranty  re- 
ferred to  the  horse's  having  constantly  been  driven  in 
the  plough,  and  that  the  Plaintiff  ought  to  have  proved 
that  circumstance. 

But  the  Court  thought  the  warranty  applied  only  to1 
soundness,  although  a  little  ambiguity  might  be  oc- 
casioned by  the  structure  of  the  sentence,  and  they 
refused  the  rule. 


Nov.  i%.  Luden  v.  Justice. 

In  an  action      JDELL  Serjt.  obtained  a  rule  nut  to  cancel  the  bail- 

against  A;  feme  bond  in  this  cause,  and  permit  the  Defendant  to  fife 

covert,  the  _ ,     ,     -         , 

Court  would     a  common  appearance,  upon  an  affidavit  that  she  was  a 

not,  upon  a 

summary  appplication,  cancel  the  bail-bond,  and  permit  Defendant  to  file  a  common 
appearance,  where  much  of  the  debt  sued  for  was  contracted  before  the  Defendant 
disclosed  her  coverture,  where  she  acted  with  great  duplicity  in  eluding  payment, 
and,  at  the  time  of  the  application,  was  residing  out  of  the  jurisdiction  of  the  court. 

8  married 
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married  woman,  that  the  Plaintiff  knew  this,  and  that        1823. 
her  husband  had  died  since  the  arrest.  He  cited  Waters 
v.  Smith,  (a) 

Crass  Serjt,  in  opposition  to  the  motion  read  an  affi- 
davit from  the  Plaintiff,  stating,  that  before  he  ascer- 
tained the  Defendant  to  be  a  married  woman,  she  had 
become  greatly  indebted  to  him  for  the  board  and  edu- 
cation of  a  child  placed  at  his  school  by  the  Defendant, 
and  called  by  her  Eliza  Ballantyne.  Circumstances  were 
then  disclosed,  shewing  that  she  had  acted  with  the 
greatest  duplicity  in  eluding  the  payment  of  this  debt, 
and  was  now  residing  in  Scotland  out  of  the  jurisdiction 
of  the  court. 

Cross  cited,  De  GaiUon  v.  VAigle  (b)  and  Burfidd  v. 
Duchess  De  Pienne  (c),  to  shew,  that,  under  such  cir-  . 
cumstances,  the  Court  would  not  assist  the  Defendant 
upon  a  summary  application,  but  would  leave  her  to 
plead  her  coverture.  These  cases  were  subsequent  to 
Marshall  v.  Button  (d);  and  in  Waters  n  Smith  the  Court 
said  they  would  not  interfere  where  imposition  was  prac- 
tised. 

Pell  relied  on  the  circumstance  of  the  Plaintiff's 
knowing  the  defendant  t»  fee  warried  at  die  time  of  the 
arirest,  and  on  the  rule  laid  down  in  Marshall  v.  Button. 

Park  J.  This  is  an  application  to  the  discretion  of 
the  Court,  and  we  must  decide  on  all  the  circumstances 
of  such  a  case,  as  it  appears  before  the  Court  -  In  the 
present  we  think  the  Defendant  ought  to  be  left  to 
plead  her  coverture.    The  case  of  De  GaiUon  v.  VAigle 

(a)  6  T.  R.  451.  (c)  %  N.  R.  380. 


was 
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I9M«  f  wa3  much  stronger  than  the  present  ^  there,  the  hatband 
had  given  his  wife  a  power  of  attorney  to  transact  his 
business,  and  himself  went  abroad.  But,  the,  Court  said 
they  would  not  discharge  the  Defendant,  (hough  the 
Plaintiff  was  acquainted  with  the  fact  of  her  covertutie : 
and  upon  referchce  ta.W*tox  v+  Smi&i  it  ajqtears  Ibes 
Court  said,  in  that  case,  tbatwheee  a  married  woman 
imposed  upon  a  tractay  and.  contracted  on  her<*R*n 
credit*,  they  would  not  relieve,  her >  in  a  summary  way.  I  y*.  > 

In  Pritthtti  v.  Cross  (a)  Gould  J.  seemed  to  disap* 
prtoe  of  the  summary  >  proceeding  fay  motion,  and  of 
taking' die  fact  of  coverture  from  the  Defendant'aaffiv  . 
davit,  and   mentioned   the  case  of.  Mr*.Badd*fyQfy; 
*  where  the  Court  were  not  satisfied  with  an  affidavit,. but 
put.  her  to  plead  her  coverture;  and  he  said  that  he 
had  always  understood  that  such  was  the  course  both  ^  - 
in  K*  B.  and  C;it\  .  ;  . .        .»,•-.  *  ■•        •.••jco 

In  Bwrfvld  v.  Duxkess  de  Pimrie,  the  Defendant  fcacb 
never  repocesen ted haraelfas.a  single  woman;  wdHeatk}. 
said*  "•  In  Beerfyv.  Tfa  Duchess  of Memriae  (c),:<whtr* 
a  verdict  ww  found  agftftist  the  ddchess,  the  ooort  r±> 
fused  to  relieve  her,  though  her  coverture  was  dearly- 
proved;  and  if  there  be  any  case  in  modern  times  more: 
recognised  than  another  it  is  that  case."    We  ought  not 
to  interfere  in  favour,  of  the  present  Defendant,  and  J 
rely  ipueh  on  the  circumstance  of  her  living  out  of  *fceV 
jurisd^qu  qf  the  CoutL  %    -r;-.: 

Dallas  C.  J.  and  Burrough  J,  concurring  the  rule 
was 

-  .  Discharged, 

>(*)  tH.B.it.  (b)  sBAxo;?.  (f)  •  Arfft.M. 


SwANitnic  m '  Ellis  and  Another. 


£3&SE»'*fpinfet  the  Defendant^  fof  neglect  in  the 'eon*  Declaration, 

Tuflh»t  of Plaintiff 'sbxmi***    .-,  ?•  ..  ■^•■:ftfMf8ff-. 

bad  employed 
nTbe  declaration  stated  that  the  Plaintiff  hflfrctti|kbp#r  Defendants  to 

the  Qefenckmte  to  conduct  m  action  of  ejectment  agatristf  *oi;duct  ** 

a  tqaaat  of  the  Plwntiff,  oneXSta^ 


pnonfaee  in  the  occupation  of  Chettie,  whicliPhiintlff- recovery  of 

claimed  toniiacoount  of  the  same  being  -out  of  repair,  "jy^^S" 

ccpttary  to:  a  covenant,  entered  into by  Ckmlewkh  Are Plaintiff  by 

PUHtifi:    That  afterwards,  at  a  fitting  of  Nisi  Prim,  ******* 

it  <wes  ordered,  that  the  cause  should  be  referred  to  the  covenant  to 

arbitration  of  a  surveyor,  who  was*  to  deride  what  repairs  *  repair,  that 

should  be  done  to  the  premises,  and  -the  casta  of  the  v  e      e 

1  ^  cause  came  on 


rto  abide  the  event.    That  the  surveyor  wafe  for  trial,  it 

a&cxWaUoV  ready  to  prwiecd  on  the  referenoo,  fewirtthat  was  refcrred 

the iDtefcndante  neglected  to  attend  hfcn«  whereby  the  tor>  who  Nva$" 

Plaintiff  was  obliged7  ta  pay  the  Defendant*  00*,  for  his  t»  decide  what 

own:  coats  in  the  action  of  qeetinent:  (whieh:  C*^/fc'^^h^d 

wonld  otherwise  have  been  obliged  to  pay)  and  sold  the  costs  of  the 

premises  for  much  less,  to  wit,  lOOt  less  than  he  would  ***** to  *Wde 

otherwise  have  done.     At  the  trial  before  Dallas  Q.  J»,  tnat  ^  a'D;_ 

Middles**  sittings  in  this  term^  die  Plaintiff  6btbiW6d  a  tratorwaa 

verdict  for  160fc,  with  leave  for  the  Defendant*  to  tttow^.10  Pi- 
eced, but  De- 

to mtdt  aside,  and  enter  a  nonsuit,  on  the  ground  that  fendants  ne- 

i  >  glected  to 
attend  htm,  whereby  Plaintiff  was  obliged  to  pay  Defendants  60/.  for  his  costs  incurred 
in  the'  action  of  ejectment,  which  otherwise*the  tenant  would  have  been  obliged  to 
pay,  and  sold  the  premises  for  much  less,  to  wit,  100/.  less  than  he  would  other- 
wise have  done.     Verdict  for  Plaimift  damage*  x6oA    .    »    : 

Held,  on  motion  for  a  new  trial, — 1.  That  it  was  not  necessary  m  the  action 
against  Defendants  to  produce  the  lease  on  which  the  ejectment  was  brought, 
a,  That  the  jury  were  not  confined  to  joo/>  as  the  damages  for  loss  on  the  sale  of 
the  premises;  and,  3.  That  the  declaration  was  not  bad  in  arrest  of  judgment. 

the 
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the  lease  containing  the  covenant  from  Chettk  to  Swan* 
nell  was  not  produced  at  the  trial. 

Blub*  Onsfow  Serjt,  now  moved  accordingly,  contending 

that  this  lease  was  the  very  foundation  of  the  action, 
and  if  it  had  been  produced,  it  might  have  appeared 
that  no  forfeiture  had  been  incurred.  The  arbitrator 
himself  could  only  ascertain  by  inspecting  the  deed  what 
repairs  CketUe  was  hound  to.  perform.  Then  the  jury 
have  given  16QL  damages,  when,  on  the  declaration,  it 
appears  the  Plain  tiff  was  entitled  to  no  more  than  iOOL; 
for  the  £0 A  costs  ha  would  have  been  obliged  to  pay  to 
the  Defendants  even  though  they  had  been  guilty  of 
nqgligenoe,  {TempUr  v.  M'LacUan)  {a) ;  and  be  has  him- 
self limitedtbis  damages  on  the  sale  of  the  premises,  to 
100t  But  in  arrest  of  judgment  the  declaration  is 
clearly  bad :  inasmuch  as  it  is  no  where  shewn  that  the 
surveyor  would  have  found  any  repairs  to  be  necessary, 
or  have  awarded  in  favour  of  the  plaintiflj  even  if  the 
reference  had  been  proceeded  in.  For  aught  that  ap- 
pears the  award  might  have  terminated  in  favour  of 
Chettle,  and  the  Plaintiff  might  have  been  obliged  to  pay 
all  costs. 

Pabk  J.  I  think  there  is  no  ground  for  allowing  a 
nonsuit  to  be  entered  in  this  case,  nor  for  attaching  any 
weight  to  the  objections  which  have  been  made  against 
this  declaration.  The  matter  was  referred  te  the  sur- 
veyor, to  say  what  repairs  ought  to  be  done  by  Chettk, 
and  the  surveyor  was  prevented  from  ascertaining  this 
by  the  negligence  of  the  Defendants ;  every  occupier  is 
bound  to  keep  his  premises,  in  tenaptable  repair,  and 
whether  premises  are  in  such  repair  or  no,  an  arbitrator 
is  competent  to  decide,  on  seeing  them.    As  to  the  claim 

(a)  a  AT.  &  136. 

for 
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for  a  redaction  of  damages,  the  loss  which  the  Plaintiff 
is  said  to  have  sustained  on  the  sale  of  his  house  is 
specified  under  a  scihcet,  and  the  jury  were  not  tied 
down  to  the  precise  sum  so  stated.  There  is  no  weight 
in  the  objection  made  to  the  declaration  in  arrest  of 
judgment 

Burrough  J.  The  declaration  is  perfectly  good  on 
the  face  of  the  record;  the  arbitrator  was  competent 
to  decide  what  repairs  ought  to  hare  been  done,  but  he 
was  prevented4  by  the  negligence  of  the  Defendants ;  and, 
therefore,  the  verdict  which  has  been  obtained  cannot  be 
set  aside. 

Hide  refined. 


Scholey  v.  Goodman.  Nov.  13. 

A S8UMPSTT upon  the  breach  of  an  agreement,  by  Where,  in  an 

which,  after  reciting  that  unhappy  differences  had  actMm  y  * 

existed  between  the  Defendant  and  his  wife,  it  was  agreed  a  separation- 

they  should  for  the  future  live  separate;  and  in  con-  agreement) 

sideration  that  the  Defendant  would  pay  the  Plaintiff  husband  for 

12$.  a  week  for  the  use  of  his  wife,  the  Plaintiff  under-  the  arrears  of 

took  to  save  the  Defendant  harmless  from  all  debts  she  ?  T^v*  mn[ 

he  had  agreed 

might  contract,  and  covenanted  that  she  should  never  to  allow  his 

sue  him  in  the  ecclesiastical  courts.    The  usual  money  wife,  the  de- 
•  >   _      _^_  clarations  of 

.  counts  were  added.     Plea,  non-assumpsit.  ^  ^£e  wen 

At  the  trial  before  Dallas  C.  J.,  Middlesex  sittings  received  in 
after  last  Michaelmas  term,  one  of  the  grounds  of  de-  JT'dJl!0 
fence  was,  that  during  the  time  pi  respect  of  which  the  during  the 

time  in  respect 
of  which  the  demand  was  made  she  was  living  in  adultery,  and  the  jury  found  for 
the  Defendant*  the  Coart  granted  a  new  trial. 

•\ 

Vol.  I.  B  b  demand 
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1 8£fc       dgmaaifc  was  niade  .the  wife  wa*  iWitog,iiv#didlfiry  ^ifc/ 
J.  P./  and  in  adddkai  tootiifir;ewde^  44 j 

prove, this  fact,  a  witness  wasc^edV.wfea  tt*&d  thftfejfafti 
bad  beard  the,  wife  confess  iu  Xhftj%d WWW*  ^ritt*/ 
evidence  was  opposed  by  the>  ««J^lnfor  J^^l^PVffin 
but  k  was  ultimately  received ;  and  the  ji*y*ifWftkL*> 
verdict  for  the  Defendant,  found  also  the  fact  ofadufeejy* 

hxJJMary  term  last,  Pdl  Serjt.,  on  the  ground  thai  > 
the  expressions,  of  .the  wife  could  oot.be  given iai^frrj 
dence  .hi  favour  of  her  husband,  obtained  a  rule- jite/ftfe 
set  aside  this  verdict,  and  have  a  new  trial*  t  ^,;.rd 

Vaughan  Serjt,  who  now  shewed  cause  against  tjte 
rule,  having  been  requested  by  the  Court  to  address 
himself  to  the  point,  whether  any  action  was  maintain- 
able  upon  a  separation-agreement  like  the  present 
argued  thai  it  was  inconsistent  with  the  whole  fpfrfo 
ciple  and  policy  of.  the  institution  of  marriage*  and 
likely  to  be  productive  of  nothing  but  immorality.  ,  la 
Dunmt  v.  Tttley  (a)>  such  an  agreement  was  balden  u> 
be  invalid.  [Burraugk  J.  The  agreement  in  that  case 
was  prospective.]  The  effect  will  be  equally  penucipwt 
if  audi  agreements  be  allowed  in  any  shape :  the  know* 
ledge  that  they  may  bo  entered  into  as  occasion  nggp 
serve  will  operate  as  mischievously  aa  if  a  prospqt&p 
agreement  had  actually  been  entered  into.  The  JLord 
Chancellor  has  always  been  adverse  to  the  principle  q£ 
these  .separations;  and  in  Marshal  v.,  ftuU<m(b),  Lojd 
Kenyan  distinctly  points  out  the  inconvenience  and  di& 
ficulty  of  considering  husband  and  wife  a$  difienent 
parties.  Bnt  either,  way  the  Defendant  is  entitled  to 
a  verdict ;  for,  if  the  separation-agreement  is  considered 
valid,   the  connection  between  husband  and  wife  no 

(a)  7*™* 577*  W  *  T.R.5ts+ 

longer 
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Wu^r'  tariWlsSs,*  and  then*  is  no  reason  for'  eadniing       l  g&&-  r 
thfc  wife  other  dedarationtf  as  evidence  for  or  against  her. 
husband;    I*  Hem$o**.P*rk&  (a)  &eCowrt  held,  that 
whereato*teowies,thedeclanAk^  Ckfctttt*. 

way  be  adarittetHn  eshfeiacai  WiuV  respect  so  the  de* 
dafatianecfa  wife  when  sheiscestjrfgiif  ft**,  there  is  no' 
dim*  authority,  but  on  principle  they  ought  tor  bead*- 
nutted,  and  if  so,  the  adultery  of  theirife  is  a  complete 
dtffenoe  to  this  Action.  By  stat.  Wtstai^.  c  34*  adnl- 
teiy  is  made  to  operate  aa  a  fesfeiture  of  doner;,  mad 
theee  is  a  large  class  of  cases  in  which  it  has  been 
holden,  that  after  such  an  act  the  husband  is  no  longer 
liable,  even  for  necessaries.  Morris  v.  Martin  (J),  Mcdtir 
+t*i#gv.  Sands,  (c) 

FeU,  in  support  of  his  rule,  urged  that  a  husband  was 
ptimdjkcie  responsible  for  debts  contracted  by  his  wife, 
ond'^hatever  the  policy  off  the  law  might  be  with  respect 
fey  deed*  securing  to  the  wife  a  separate  maintenance/ 
gti  indemnity  against  any  debts  she  might  contract,  must 
be  a  sufficient  consideration  for  aa  agreement  to  pay  a 
wetkly  sum  to  the  party  giving,  such  indemnity;  he 
cfced  Nurse  v.  Ctag  (</>*>  shew  that  the  present  action 
would  He;  and  argued  that  the  policy  of  the  genenaL 
rtlle  extended  to  excluding  the  whVs  declarations,  even 
when  she  was  living  separate. 

'"The  counsel  were  requested  to  bring  these  important 
points  btfore  the  Court  in  the  shape  of  a  special  case,  in 
order  to  their  undergoing  a  solemn  discussion ;  but  the 
indigence  of  the  parties  not  allowing  this  expence  to  be 
incurred,  the  Court  granted  a  now  trial,  expressly  ab- 
staining, however,  from  giving  any  opinion  on  the  points 
which  had  been  discussed. 

(a)  jJMj.%57.  (r)  i&r.  706. 

(*)  1  Sir.  647*  (J)  %N.R.  148. 


B  b  3  Dallas 
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1825. 


Goodman 


DflUUdft  C.  J.  said,  Ob  the  sutajeet  of  the  wifefc  de- 
claration I  gave  no  opinion  at  the  trial :  voder  the  ctr* 
cumstanees  of  the  present  ease  k  was  treated  as  a  new 
question ;  but  ray  attention  was  called  to  the  principle* 
that  the  declaration*  nfthe  wife  canidtiot  in  any  ease  be 
moeived  in  evidence  for  or  against  her  hoshamL  L 
thought  at  the  momentum  arple  dill  not  apply  in  tafae}1 
whnre  (if  the  law  recognises  Bgrcsmo>U»  such  ae  that  on 
which  this  action  has  been  commenced,)  thecommntity! 
df  interest  between  the  parties  no  longer  erista;  bat* 
\  then,  and  give  now,  no  decisive  opinion. 


.  £*bk  J.    I  think  the  ease  onght  logo  to  a  new  trffafc J 
The  cause  embraces  roost  weighty  considerations  wMcb 
ought  not  to  be  decided  npon  in  a  motion  such  as  the 
present* 


BcmibrtM  J.  abstained  firms  < 
bwt  thought  thcae  oqgbt  to  be  a  new  tij*L 


Rob  aheelafe 


:  It  was  also  urged  on  the  part  of  the  plaintifl;  that 
the  adultery  ought  to  ham  been  pleaded,  and  Field  v. 
Sen**  {»)  was  cited :  to  whidh  it  was  answered,  that 
B^  v*  Arm  was  sn  action  ofdebt  on  bond-,  bnttbtly 
in  an  action  of  assumpsit  like  the  present,  the  fat  might 
be  gw^p  in  evidence  under  the  general  issue)  and  In 
this  opinion  the  Court  seemed  so  i 


(«)  f  #.  Jbvtl. 
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Ross  v.  Wilson.  ift*.*j. 

f  RESPASS  for  Use  imprisonment    Plea,  that  die  Plaintiff  har- 

Defendant  was  acting  in  aid  of  a  constable  ess-  «"g««weda 

public-bouse 
ployed  to  apprehend   Plaintiff  who  had  improperly  [ft*.  »u  the 

entered  and  made  a  disturbance  ii  Defendant's  boose,  do<a»b** 

At  the  trial,  before  Baj/Uy  J.,  York  Lent  assizes,  1823,  ^^ht% 

it  appeared  on  cross-examination  of  witnesses,  produced  ami  taring 

b$4xt  Phutttm*,  that  be,  having  entered,  after  midnight,  JJjJ?*^ 

*v]MHic  boose,  kept  by  the  Defendant,  at  Manchester,  insolence,  £>*- 

aad  having  obtruded  himself  ttpon  a  party  who  had  fendant  rent 

engaged  a  separate  room,  *as  with  difficulty  prevailed  ^^SS^ 

en  to  withdraw  and  leave  the  house;  bdt  that  he  con*-  Plaintiff  *ith 

frtad  to  arte*  1ft  agato,  at  four  o'efeck  in  the  raohi*  aftf^^. 

fog,  after  all  thd  doOrs  had  bctn  ektaed,  when,  fcpotr  \t  cnrtody  two 

his  demeaning  himself  with  iftsolence*  a  constable  was  <**?*•    ™a> 

sem  for,  and  the  Defendant  charging  the  Plaintiff  with  ^^^  ^ 

a  felony,  he  was  conducted  to  the  New  Bailey  prison,  action  of  tr*s- 


be  remained  all  thftt  day  attd  part  of  the  next      P**f*tM< 

The  learned  Judge  hotdiikg  that  the  Defendant  had  tte  cTutt^ 

m  pMHsnoe  for  diafrgmg  the  Plaintiff  wKh  a  fclotiy,  fused  to  set  # 

no  eftttett*  was  ofeted  oh  the  part  of  the  Defendant,  ^t^^nt 

and  a  verdiefc  was  fotfnd  for  the  Plaintiff:  to  set  thi*  a  new  trial, 

aside,  tttfd  bav*tt  new  trial,  ^J?"1?  rhat 

^  Defendant  waa 

not  justified  In 
Cross  SeijL  on  a  former  day  obtained  a  rule  ttki,  eluding 
against  which  Pell  Serjt.  was  to  have  shewn  cause;  but  a  felony, 
the  Court  called  on  Cratt  to  support  his  rule :  he  con- 
tended that,  under  the  circumstances  of  the"  Case,  the 
Defendant  was?  justified  in    sending  for  a  constable, 
whifch  was  a  course  more  proper  than  that  of  committing 
a  breach  of  die  peace,  and  at  once  turning  the  Plaintiff 
out  of  the  house.    But 

B  b  3  The 
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1823.  The  Court  thought  that  the  Defendant  was  not  justf- 

^•wmii'  fied  in  charging  the  Plaintiff  with  a  felony,  or  in  saying 

^  that  he,  the  Defendant,  was  acting  in  aid  of  die  constable 

Itsbw.  :   Rule  drschatgW- 


WiubN. 


Jv>»sS.  Crofts  V.  PrcK. 

An  officer  of  "J^EPLEVIN.  The  Defendant  avowed  for  rent- 
the  Court,  arrear,  upon  a  demise  of  a  certain  house  fiom'Bfe- 

^Inted  pro-  fendant  to  Plaintiff.  Plea,  first,  non  tenuit.  Second, 
visional  as-  that  after  the  demise  the  Defendant  took  the  benefit;  of. 
^^^^t  the  Insolvent  Debtors'  Act,  and  his  property,  indft&ng 
Debtor*' Act,  the  house  in  question,  was  conveyed  to  Joseph  Jiyb, 
mutt,  by  die  M  y^  assignee.  Replication,  that  Jeyes  never  acCefjWd 
We^him,  the  Defendant's  right  and  title  in  die  said  house ;  on 
be  taken  to      which  the  rejoinder  took  issue. 

Jjjj*  At  the  trial before  Graham  B.  at  the  last  assises  for  the 

within  the  county  of  Surry,  Jeyes,  an  officer  of  the  Insolvent  Debtors9 
meaning  of  cqu^  stated  that  he  accepted  the  office  of  provisional  as* 
section  of  that  signee,  and  held  the-^onweynace  of  the  Defendant's 
act.  property,  but  never  knew  of  the  property  in  question. 

The  learned  Judge  directed  the  jury,  that  the  assignee's 
keeping  the  conveyance  by  him  was  a  sufficient  accept- 
ance ;  and  a  verdict  was  found,  for  the  Plaintiff  with 
liberty  to  the  Defendant  to  move  to  set  aside  jfhe 
.    verdict,  and  enter  a  nonsuit.     Accordingly 

Pell  SerjL,  in  this  term,  moved  for  a  rule  to  such 
effect,  on  the  ground,  that,  under  the  Insolvent  Debtors' 
Act,  53  6.  S.  c.  102.  $.  18.,  the  insolvent's  property  is 
only  vested  in  the  persons  to  whom,  by  that  act,  it  is 
directed  to  be  conveyed  and  assigned,  "  in  case  such 
persons  shall  consent  to  accept  the  snipe,"  and  that  a 

mere 
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mere  conveyance  to  the  provisional  assignee,  without        J£?S. 
ajjy,  ajctpahis.  part  in  the  disposition  or  management     ^^Tf 
<tf/jhe  property,  did  not  amount  to  ah'  acceptance  of  j£ 

^ie  property*    &  He  cited  C&peland  v.  Stephens  (a),  and        ftc^ 
Hanson  v.  Stephenson  (b%  where,  by  a  general  convey- 
ance to  assignees,  die  legal  estate  was  holden  not  to 
be  vested  in  thorn;  unloatihyi— ma  atf  they  manifested  an 
assent  to  the  conveyance. 


The  Court  adjourned  the  cause  to  enquire  of  Mr. 
. Baron  Graham  his  opinion  respecting  the  verdict;  jiyd 

,1),:  •    • 

Uj  Park*  J.  said,  The  Court  were  clearly  of  opinion,  that 
7  a  public  officer,  who  became  provisional  assignee,  had 
j?o  discretion  allowed  him ;  and  as  he  could  not  refuse 
^tUc  .assignment,  must  be  deemed  to  have. consented  to 
^accept  the  property. 

Rule  refused. 

'    l        \a)  iJ.er^.593.  (*)  W.303. 


■t    rW 


■♦      ..-Ml 


ALDRITT  0.  KeTTUIDGE.  a  Nov.  14. 

^1  HE  decoration  stated,  that  the  Defendant  was  ip-  Declaration, 

debted  to  the  Plaintiff,  as  assignee  of  R.  R.  Scar-  Aat  &«*»*• 

ratt,  a  bankrupt,  for  pigs  and  barley  sold  and  delivered  debted  to 

hi  to.  the  Defendant  by  the  Plaiptiff,  as  assignee  as  afore-  Plaintiff  as 

" '.,  .«•••  «■        -*   -  •  assignee  of  a 

m9*-  1  ■-,.»,..  bankrupt  for 

At  the  trial,  before  Best  J.,  Stafford  Lent  assizes,  goods  told 

„  1823,  it  appeared   that,  the  sale  had,    in  fact,   been  by  PW*iff*« 

..,..■'•  Proof,  that 
the  goods  were  sold  by  a  preceding  assignee,  whose  appointment  had  been  vacated: 
Held,  no 'variance.                                                    ~        "*  '  '    ' 

Bb  4  made 
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N     IS23>        wade  by  a  former  assignee*  whose  appoiBtH^ptrfbe 

yj$rPr'     ***&  Chancellor   had  vacated,    and  had  directed  jg) 

>—  ^\      assignment  tote  made  to  the  present  Ploi^iigJ  jt^,t})# 

Kfitx^uiGK.    pioviiktaftl  assignee'  and  the  commissioners^  whj^  ^jty 

dooe*     The  jury  having   found    a  verdict   fop   tfyt 

Hatattff, 

TtaUy  Serjt,  in  JSosfer  term  latt  obtained  a>  rule  mil 
to  set  aside  this  verdict,  and  enter  a  verdict  for  the 
Defendant,  on  the  ground  of  a  variance  between  the 
contract  described  and  the  contract  proved* 

Vaughan  Serjt  was  now  to  have  shewn  cause,  but 
the  Court  called  upon  Taddy  to  support  his  rule* 

Taddy.  The  transaction  ought  to  have  been  de4 ' 
scribed  according  to  the  fact,  that  the  Defendant  was 
indebted  to  the  plaintiff, -upon  a  sale  by  the  former 
assignee.  This  is  not  a  mere  matter .  of  form, .  bat 
may  materially  affect  the  rights  of  the  parties,  in  the 
way  of  set-off  and  otherwise.  Ridout  v.  Brough.  (a)  In 
ordinary  cases,  where  the  assignee  of  a  bankrupt  is 
Plaintiff,  it  is  usual  to  have  two  sets  of  counts,  one, 
upon  promises  to  the  bankrupt,  and  the  other  upon 
promises  to  the  assignee. 

Park  J.  The  Court  has  no  doubt.  It  is  clear  the 
Chancellor  has  power  to  vacate  one  appointment  and  to 
order  another.  In  the  present  instance  the  appointment 
of  the  first  assignee  was  vacated,  and  the  Plaintiff  was 
appointed  in  his  stead;  and  he  tbea  sues  in  the  same 
way  as  all  other  assignees.  If  this  had  been  an  action 
for  money  had  and  received,  no  question  could  have  ! 
arisen,  and  the  principle  which  gives  the  Plaintiff  hk 
title  applies  equally  to  the  case  of  goods  sold. 

..,      .  («)  &*>**&,  , 

1    '        ~  *  *  BlTRKoUGH 


I  ii  the  ftrtlffrtf  YlAft  #t  GEO.  IV.  ,  Jit. 

ftuiuiouGH  J.  /This  wigpeg  iyi*  iinssisiiipiarimi  rf    fS*^ 
law,  assignee  from  the  bqgi&ning^aad  we. 
fere  with  the  hrt*rmediafit>  appektismcj 
vacated.    The  sale*  therefore,  ftupt  be.coQfftfei«df«a)4   Kkttmdqb. 
sale  which'  the  present  assignee  ntey*  i£  he  ptnMfc) 
affirm* 

R«k  discfaswgtsl. 


LA8CAE  ttkld  L0I8ADA  V.  MORIOSEPH.  Asw.  14. 

T'HE  affidavit  to  hold  to  bail  stated  the  Defendant  Affidavit  to 
to  be  indebted  for  goods  sold  to  him*  omitting  to  ** to  bwI# 
add  that  they  had  been  delivered. 

Upon  the  authority  of  Hopkins  v.  Vaugficm  (a),  the 
Court  permitted  the  Defendant  to  cancel  the  bail-bond 
and  file  a  common  appearance* 

Tadty  Serjt.  for  the  Defendant 

Faughan  Serjt.  for  the  Plaintiffi. 

(a)  is  Bast*  398. 


Dob,  on  the  Demise  of  Earl  TtttoW  and       Nov.  i* 
Others,  t>.  Gartham,  Clerk. 

rrBE  lessors  of  the»  Plaintiff  were  ttaffcW  dhd  feoffees  Held,  that  the 

of  a  school  at  Slripton,  of  which  the  Defendant  was  j^,a?1 
the  schoolmaster;  and  for  misconduct  in  his  office  he  schoojwhohad 

dismissed  the 
schoolmaster  for  misconduct,  could  not  maintain  ejectment  for  the  schooihonse  till 
they  had  determined  the  master's  interest  in  a  regular  way,  by  «im«Mwyi^  him  to 
appear  before  them* 

had 
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J  841.       hri  been  dismissed  by  the  lemon  of  the  Plaintiff,  who, 

s*mp»*'     in  this  ejectment,  sought  to  recover  possession  of  the 

EaH°TH ankt  «du»lfaouae  and  its  appurtenances.     They  had  omitted, 

-r  <*'        however,  to  murtmpu  #e  D^^flpt  Jftfyg  them  pre- 

Oahtham.    vioaJytodismiswl. 

At  the  Yprk  Lent,  a$siz?s,  1823,  before, BayleyS*. a 
veff^t  was  foupd  for,  the  Plaintiff,  .with  Jeaye  foirHHe 
Defendant  to  enter  a  nonsuife  if  the  Court  #boyld  be  of 
opinion  that  the  Defendant  ought  to  have  be^n  called 
before  the  visitors  previous  to  their  removing  him  from 
.the school  .    '  J 

In  Easter  term  Iqst  a  nfle  nisi  to  .this  effect  having 
been  obtained  by  PeaJce  Serjt., 

Vaughan  Serjt.  now  shewed  cause ,  And.  ^onf[lje 
*  Court  intimating  that  on  the  authority  of  Rex  y,  Dr.lpas- 
kin  (<*),  the  rule  must  be  made  absolute,  Vpyghan  en- 
deavoured to  distinguish  that  case  Jrpiin  tfce^gi^iatf ; 
that,  having  been  decided  upon  a  return  to  a  mandamus^ 
and  there  being  no  premises,  to  which  as  in  the  pesent 
case  the  parties  exercising  th$ir  authority  could  make,  a 
legal  title ;  and  he  cited  Baggis  case.  (4) 

But  the  Court  were  clear  that  the  Defendant  having 
a  freehold  interest  in  his  office  of  schoolmaster,  the 
lessors  of  the  Plaintiff  could  not  succeed  in  ejectment 
till  they  had  determined  that  interest  upon  summons  in 
the  regular  way. 

Rule  absolute* 

(«)  8  T.  JL  309.  (b)  11  R*p.  93. 
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.1     i  ••    ..  - 

In  the  Matter  of  Wells's  Bail. 


Qtf  E  of  the  bait  in  this'  casfe  not  Appearing,  sdTaffi*  Excuse  for 

davit  was  put  in,  that  after  he  had  content*!  to  *€n^£?*Z. 
come,  the  Defendant,  on  the  night  before  the  titoe  ajW  whatiufficient. 
pointed  for  justifying,  had  been  informed  the  Uif  was 
prevented  from  attending  by  on  agreement  which  he  had 
entered  into  with  a  partner,  never  to  become)  bail;  and 
time  was  prayed  to  find  and  substitute  another  person, 

Lowes  SerjL,  Tor  the  Defendant,  endeavouring  to  dis- 
tinguish this  from  a  ease  in  which  the  Court  had  refused 

'such  indulgence,  by  shewing,  that  in  that  case  no  ex- 
cuse had  teen  offered,  and  urging  die  hardship  of  the 

'  befendanft  situation. 


The  Court,  however,  held  that  nothing  but  an  un» 
foreseen  accident  of  a  serious  nature  coilld  be -a  suf- 
ficient excuse  far  non-attendance,  and  refused  to  attow 
time. 
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M».  **>  '  ...  NBAVB  tfc  MtMaV     : 

Inx7«4,«te-  gY  a  nuniay  »etUen»eot,  oMtatefcr,  ml*  trie 

powet tolow  fifefeativa*  SnOmtrk,  m  aetliad  on  Jhfef  " 
r"tw^j£^Mdbi»awfeii»  for  life,  and  aA*  hi.  decease  on 
for  fifty-three  ttaded  wife  and  fear,  assigns*  far  life,  and  after  thair 
7*™}°°*-  deaths,  «w  the  children  of  die  awuroaga  (it  swv  ev  Miafe. 
S"SSSe  *»■•■*  ahailat  m  «b»  hatband  tad  «ife>  daring  their 
yeu»  after  the  joint  live*,  should  appoint;  and  in  default  of  such  ap- 

underlet  to      ib  aamnan  ■  '  There  wa»  at  pearer  for  Mootkatt,  dorittg 
PUkt^:  ten  bi» life,  «rf  for  hi.  wife*  if  aha  shseU  nme  Juta,  «*>: 
STdetthof    leaae^pteawes,  for  a«iy  term  not  mr#*\mgta*n&<m 
tenant  for  life,  yean.    The  settlement  was  duly  exeented,  and  thnatac* ' 

ing  to  Plaintiff     Time  yromh^j  mNoxmber,  1784*  J&k*  Meoitorm 
amlDefeiidamia.^  from,  Jitf,**^,  L78^  fee  fifty* 

^°p£  lh^year»as)dah*»^ 

tiff  a  new  Jbibi  Mootham  died  in  1804w    By  several  mesne  as- 

ceiled  te  ""t  8VDmeilts  t*16  tenn  gnnted  by  JoAn  Mootham  to  Darby, 
thereon  for  ax  became,  in  Jim*,  1813,  vested  in  Jokn  EM*  Clowes  and 

7*™  *  ■*  *"*  Jama  Western,  in  trust,  to  secure  the  payment  of  certain  ' 
end  of  which 


time  Defend-  iums  to  certain  persons  named  in  the  deed  of  trust ;  and 

ant,  who  had  upon  payment  of  those  sums,  in  trust,  to  assign  the  terra 

S£2!Lfc  toJb*2fcn*rry. 

tun,  during  John  Newberry  was  at  that  time  a  partner  in  the  firm 

^J^T^9  of  Meux  and  Co. ;  and  upon  payment  of  the  sums  speci* 

puintifffor  fad  in  this  lastenentioned  deed,  the  term  in  question 

nx  yean9  rent:  was  assigned  to  Meux  and  Go*  in  January,  1621. 

Held,  that  if-  °  ^    . 

ter  thitacqui- 

eaeence,  Plaintiff  might,  in  an  action  of  replevin,  plead  non  tenuxt  to  Defendant's 

STowry  under  the  leaas  which  Plaintiff  accepted  from  him  in  1813. 

Meux 
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Jfatf>«d€m  hovew,  fed  the  management  of  the      1S28. 
property  in  1813 ;  and  on  the  tfth  c£  JNtarafcr,  in  that 
year,  by  an  agreement  in  writings  let  the  Tmtbhe-dcramr 
Dick  to  ifrficr*  Jfteor,  at  7W.  a»year,  with  a  stipulation 
from  ffia**,  the*  be  wp*id  purchase  his  beer  of  Mnwawd 
Go*  and  woeld  not  part  with  poaaesuoa  of  the  hoeae  or 
peanias*  to  any  patton  wbcpwwuer,  wkhont  the  peenoan 
copata*  of Meu*  and  Ge.     Between  iSlflaad »'IMl 
2fcea»  «ti  hia  wife  hath  died,  and  at  *e  ten  <rf  <hb> 
dktmt  for  which  4*t  p**M*  nepiorin  on*  tamght,  tb* 
Plaintiff  (their  daughter  and  execntm)  aimed  cto  th* 
buttm**  of  the  boo** 

pep.  to  *b*  Mwtbom  the  +0t  *+yc**  e»  the 
grontod  by  Jfokn  JMtatf**  to  A*ft»> 

to  Stptmto*  1814  Mi*  *******  gwt  &<** 
to  quit  at  the  ensuing  Lady-day*  or  at  the  Mi  «f  hi* 

^*^P^Vt^^FP*  m^^^^Wt    ^^*^^^  ^^^fr^^^^*   ^^^^^^    ^*    wf^^    WF^^^W^^r  ^^W^    4VP>^^^^P    W^W 

^^JKP     W^^4j  ♦*•  4#W^p^a,^0^.f  aHm  *^P 

Jftrofcrtaffity-oBty^^  Thiatant 

th*  jfcw  paid  to  Mia.  Mootham  wthpr  assigns,  i 
that  time  to  the  period  of  tte-pnweot  *ctieii< 
lAJtrday.  1315,  no  uent  wte  paid  by  Jfcwf  and  Co*  or 
any  one  else,  in  respect  of  the  term  of  fifty-three  years* 
granted  by  John  Mootham  to  Darby,  nor  did  Metis  and 
Co.,  although  they  continued  to  supply  the  l**ttr- 
dcmhDki  with  beer,  enforce  any  demand  again*  th* 
ifem  tor  xoni^accmng  on  the  tana  granted*  18M 
tyilfttuendCo.  to  flfcowv^-tfU  4prt];  m^whenthey 
dktiwiedfcrlfttt,  being  the  balance  of  myeamead 
a^eMrtertttob  due  to  them  *Z*4jH%th»JaaUm 
xupeofcof  the  letting  by  them  to  Jfcser,.aier  deducting 
401  *yea*  wtyeh*  i»  J*peet  of  the  ****(  Mr**m 
years,  granted  by  Jbfet  Mootham  to  Zterfy,  they  were 

wSHiog 
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180;       wilting  tefelbw^iMit  of  it^iAymta^medeb^  iO^tliedea  i 
to  MxBsM9ot/tamaxtd  her  m£gn%i    >     <■        .,  .-'.-.ivm 

Upon  this  distress  the  Plaintiff  soedun*  a  repl^in^ 
and  the  Defendant*  made  <rtgnisanoe  to  th*  bailiff;  nfe 
Jinar.aarilCo*  for  ab^yaafrs  load  w  qwufeffanafc*  do* 
JfowiSfitb,  l«21y  by  wttne  of  *  demise,  under  wkecip1 
thej2Am««MBeMfeb^iuldUw piani**,  as  tmhtotof: 
JUmt  and  Ga*i  «t  a  stent  of  tftf.  wynaft  Tiev 
pkedsd,  as*o  her  fetter,  motherland 
ively,>«»F4**am*rf  a^  nmi  ■**  nntfer.  UjM*  whfcfr 
pleaffisstie  was  joined,   .  «  i  .•:.  .  -l«*. 

At  the  trial  of  the  cause,  before  the  late  Chief  Imdo 
Richards,  at  the  last  Lent  assizes  for  the  county  ofSttrry> 
without  letting  the  foots  of  die  ease  go  to  die  jor#\a 
verdict  was  taken  for  the  Ptointiff, .with  \  liberty  fi*>tk* 
Defendant  Do  mam  to  set  i*  aside,  and  after  a  veftfqt' 
for  the  Defendanfeiflstead. -  ••  ■  .ti»->«iitM 

Accordingly,  in  Busier  term  last,  Lens  Seijt.  meted' 
for  a  rub  to  this  effect,  on  the  ground,  that  in  replevin* 
the  tenant  could  not  be  permitted- to  dispute  his  lessee*** 
title,  and  that  the  Neacts  having  pome  in  ortder  a  lease 
foam  Maix  and  Oo»  cooid  not  plead  in  bar  of  their 
avowry  any  thing  shott  of  a  legal  eviction:  he  fcsft* 
on  Bails  y.  Wmtmoci.{a)  A  rale  nisi  having  beerf* 
granted,  ,....•.<  u.p 

Tmdfy  Serju  new  shewed  cause.  It  appears  douriyy, 
that  John  Mootkom,  who  had  a  Kfe4nterest  in  tfcfe  pro* 
petty*  was  only  enabled,  tsnder  the  power  conferred  fay 
the  settlement,  to  grant  a  lease  for  twenty-one  yearti 
Instead  of  this,  he  grant*  a  lease  for  fiftytferee  yean*1 
which,  as  against  thfe  psttota  next  In  remainder,  is  ah**' 
lately  void;  end  Mn.  Mdoekam  was  entitled  <  to  gttntd 
lease  whenever  she  pleased,  after  the  death  oflher 

S  husband. 


Serjt*  m  rapport  of  the  rule,  relied  on  the 
can  oiBallt  v%  Wtstwood*  and  on  the  principle,  that  in 
replevin  a  tenant  cannot  diipute  hie  lessor's  title.  The 
Plaintiff  ought  to  have  disclaimed,  and  compelled  the. 
lessor  to  bring  ejectment,  in  which  case,  the  .tenant 
being  treated  as  a  trespasser,  might  shew  the  determin- 
atfesvet!  his  leaser'*  title. 


.  Pabk  J.  I  think  the  verdict  in  this  case  ought  not 
to  be  disturbed ;  and  by  so  deciding  we  shall  not  affect 
the  case  of  Balls  v.  Westwood^  which,  in  its  circum- 
stances, differs  essentially  from  the  preset*.  It  is  per- 
fectly true,  that  a  tenant  cannot  be  permitted  to  im- 
p**h  the  validity  of  his  landlord's  title,  bat  he  may 
shejr  that  it  has  expired;  especially  .under  ciicum* 
sfeneea  such  .as  those  we  are  now  called  on  to  ooasider. 
Mao&am*  grants,  a  lease,  which,  after  several  assignments, 
cornea  into  the,  hand  oiJdw*  and-  Qp.»  but  tarns  out  to 
be. void*  Mat*  and  Co*  underlet;  to.  Ntaar,, bat  Mm. 
Mortkanh  after  the  death  of.  htt  btfsband,  being  then 
entitled  to  the  property,  gives  both  Umm  and  Nemoe 
nodoe  to  quit*  The  question  is,  whether  Meux  and  Co. 
had  not  notice  of  the  determination  of  the  title  under 

which 


Urt  tttte  Foftfrirf:  Wtttt  ti*  6E0UlV~  30*; 
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and  Co.  was  determined,  and  a  near,  tsnancy  commenced^ 
Ip  Jletfs  v-  Watooood  .the  lame  tenancy  continued  up  to 
thr  timeof  the  aotion»:and  the  ksaac  was  never  informed 
of  a  ckm  conflicting  with  his,  own  title.  ,■  But.  bene/ 
Jklaorand  Co.,  who  had  Adl  swtieeof  the  advdrse  claim, 
never  instructed  .the  Tirana  to  resist,  norxlid  theythem~ 
stfat*  pay  anyreni  upon  the  lease  under  wbiob  they  nsafe 
claim. .  A  lessee  is  not  permitted  to  shew  that  JaigJsBisw* ; 
hsld  no  title*  or  a  bad  one, 4*  the  timeof  geamk^tko 
lease,  but  he  may  shew  that  his  leses^s^tle  has  ^tsrw 
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which  they  bummed,  especially*  as  the?  so  long  acquiesced 
after  that  notice  had  been  given.  In  Bails  v.  Westeood 
Lord  EtknboroHgt  says,  «  Did  yon  divest  yourself  of 
the  possession  you  obtained  under  'die  PkunthT,  and 
commence  a  fresh  holding  under  another  person  ?" 

Here,  according  to  like  language  of  that  Judge, 
(lie  Nevoe*  -did  hold  tinder  mother  person*  and  -paid 
rent  for  move  than  six  years.  This,  too,  was  with 
die  knowledge  of  Meust  and  Cb.  who  were  distinctly 
iaforjftcd  of  the  feet,  and  who,  themselves,  from  the 
beginning  of  the  six  years,  ceased  to  pay  rent  upon 
the  tide  under  which  alone  they  could  have  any  data* 
All  this  time  they  continued  to  supply  the  Neaves  with 
beet,  and  new  thought  of  enforcing  any  demand  under 
the  lease  upon  which  the  Defendant  now  makes  cogni- 
zance. Their  conduct  amounts  'to  a  complete  ac- 
quiescence in  the  adverse  tide,  and  die  rule  they  have* 
nfciained  must  therefore  be  discharged, 

Bureouoh  J.  The  verdict  as  it  stands  isperfecdy 
right :  it  is  true,  a  tenant  cannot  be  permitted  to  dispute 
Mis  landlord's  title;  but  the  question  here,  is,  whether 
Mem  and  Co. 'have  not  by  their  conduct  nfinquhfhed  aH 
dele.  After  the  notice  to  <juit  served  -on  them  and  on  their 
tenant,  after  their  continuing  to  supply  him  with  beer, 
and  emitting  to  demand  rent  for  more  than  six  years, 
it  is  impossible  to  contend  that  they  did  rot  acquiesce 
in  the  determination  of  their  tide.  This  acquiescence 
was  taken  as  a  matter  df  fact  by  the  vJhidf  Batfofa,  and 
agreed  In  by  the  Defendant's  counsel,  as  appears  from 
the  circumstance  of  bis  omitting  to  go  to  Ae^jnry. 
The  rule,  therefore,  must  be 

'  DiscfiBTgea. 
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SXOCKHAM  V •  FaENCH.  Jfov,  if. 

Q  WEN  *nd  Httfi  the  bail  in  this  cade  being  opposed  The  Court 

on  presenting  themselves  to  justify   on  Saturday  *  ^^ 

last  the   15th  of  this  month,   Owen,  after   a  severe  of  perjury 

examination,  swore  that  his  Christian  name  was  James,  cf^^f1  hf 

the  bail  in 
and  that  he  bad  never  been  arrested,  imprisoned,  or  justifying,  est- 

insolvent:  Huff*  swore  that  he  had  never  been  in  cos-  *Methe*J- 
tody;  and  they  were  allowed  to  become  bail.  Jh^tita* 

application  to 
Pdl  Serjt,  on  this  day,  (Monday f)  upon  the  affidavit  ^^^ 
of  a  person  who  had  arrested  Owen  in  1821  and  swore  next  diesju* 
that  his  Christian  name  was  John,  —  that  be  had  pe-  rUkiu. 
titioned  the  Insolvent  Debtors'  Court  for  his  discharge, 
and  had  been  remanded  for  two  years,  —  and  likewise 
upon  an  affidavit  that  HvffhsA  been  in  custody  in  White* 
cros$*street  prison  in  1819,  —  moved  that  the  allocatur  of 
bail  might  be  set  aside.    He  urged,  that  perjury  so  gross 
was  a  contempt,  on  which  the  Court  of  King's  Bench 
had  often  acted  summarily,  and  committed  the  party 
instanter.    He  cited  Anon.  1  Str.  384.,  where  two  per- 
sons were  set  in  the  pillory  for  patting  in  bail  in  feigned 
names ;  Brawn  v.  Gillies  (a),  where  the  court  interfered 
without  driving  the  Plaintiff  to  indict  the  bail ;  and  he 
distinguished  Shee  v.  Abbott  (6),  in  which  case  the  ap- 
plication was  not  made  till  the  ensuing  term. 

Park  J.  The  rule  which  is  applied  for  by  this  ex 
parte  statement  would  operate  on  the  Defendant,  and 
must  be  served  on  htm ;  but  no  ground  has  been  laid 
for  calling  his  conduct  in  question,  and  if  we  were  to   - 

(a)  i  Cbittj,  37a.         (b)  %  A  Moore,  $%u     %fi.  &f  £.  6x9. 
Vol.  I.  C  c  grant 
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grant  the  rule,  we  should  affect  him  without  hearing 
what  these  men  may  have  to  answer.  I  do  not  clearly  see 
on  what  ground  the  case  in  the  Court  of  King's  Bench 
proceeded.  Perjury  is  undoubtedly  a  great  contempt  of 
court,  but  a  contempt  can  only  be  visited  summarily 
while  the  parties  are  yet  in  view  of  the  court*  At 
present  the  Plaintiff's  only  remedy  is  by  indictment. 


Bursough  J.  This  is  a  charge  of  perjury  against 
the  bail  only;  but  we  cannot  proceed  on  affidavit  in* 
.such  a  matter ;  it  must  be  tried  by  indictment 

Rule  refused* 


Nov.  19. 

The  Court 
refused  to 
grant  an  at- 
tachment 
against  a  wit- 
ness who 
omitted  to 
attend  a  trial 
after  being 
served  on  the 
3d  o£  JuJy 
with  a  sub- 
poena dated 
the  18th  of 
J«**,  and 
calling  on  him 
to  attend  trial 
on  the  ad  of 
July, 


Alexander  v.  Dixon. 

ON  the  3d  otjuh/  a  witness  was  served  with  a  speqal 
subpoen&,  dated  the  1 8th  of  June,  and  calling  on 
him  to  attend  the  trial  of  this  cause  on  the  2d  of  July  { 
but  no  notice  was  given  him  that  the  cause  had  not  been 
tried  on  the  2d. 

The  witness  having  failed  to  attend  the  trial,  which 
took  place  after  the  3d., 

Vaughan  Serjt  obtained  a  rule  nisi  for  an  attachment 
against  hinh 

Toddy  Serjt.,  who  shewed  cause,  said,  that  if  the  wit- 
ness had  been  served  on  the  18th  oi  June,  it  might  have 
been  expected  he  should  attend  during  all  the  sittings ; 
but  here)- the  subpoenfi  and  the  service  of  it  were  incon- 
sistent the  one  with  the  other ;  and, 

The  Court  being  also  of  this  opinion*  • 

Discharged  the  rule,  but  without  costs. 


in  we  Fovmu  Yea*  or  GEO.  IV. 


Taylob  ».  Evans.  J&*  *9- 

|JPON  a  rule  obtained  by  Afl  Serjt,  and  calling  Where  a  she- 
upon  the  Plaintiff  to  shew  cause  *by  the  Defend-  3»£ffa. 
ant  should  not  be  discharged  out  of  custody,  it  appeared  borne  to  am* 
from  affidavits  on  both  sides,  that  Wilson,  a  sheriff's  »  Defend** 
officer,  having  in  September  last  received  a  writ  to  arrest  ^^g  tJ^[ 
the  Defendant,  was  induced  to  leave  him  at  large  upon  in  good  bail, 
Defendant's  promising  to  find  good  bail.     On  the  (5th  of  * "?**£** 
November,  Wilson  was  informed  that  the  sheriff  had  been  $uch  bail 
ruled  to  return  the  writ,  and  that  both  the  bail  named  would  «ot.be 
by  the  Defendant  were  in  the  King's  Bench  prison ;  ^j,,^  put  m 
whereupon,  without  the  consent  of  the  Defendant,  he  bail  without 
caused  one  Young  and  another  person  to  be  entered  as  ^e  ^SSaot 
bail  on  the  7th  of  November  /  on  the  9th,  Young  and  and  then,  ac- 
WUson  podk.  the  Defendant  into  custody  and  confined  companied  by 
hm  in  the  house  otSwete,  another  sheriff's  officer, — who  i^^ok  the 
was  well  acquainted  with  Wilson, — although  the  time  for  Defendant  into 
Defendant's  putting  in  bail  did  not  expire  till  the  10th  t£a£^ijtm 
of  November,    The  Plaintiff  knew  nothing  of  the  trans-  Defendant's 
action.  time  for  put- 

ting  in  bail 
expired,  the 
Voughan  Serjt,  who  shewed  cause  against  the  rule,  Court  dis- 

urged  that  Wilson  was  justified  in  what  he  had  done  by  ^SStait 
the  Defendant's  bad  faith ;  and  that,  at  all  events,  Swete  and  made  the 
was  not  responsible,  as  he  could  not  know  under  what  sheriff's  «■"«• 
authority  Wilson  acted.  pay  cpst"* 

But  the  Court  thought  the  whole  proceeding  was 
most  outrageous,  and  made  the  rule  absolute,  ordering 
Wilson,  Young,  and  Swete  to  pay  costs. 

Rule  absolute. 

C  c  2 
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Nov.  ax* 

A  Judge  at 
Chambers  hav- 
ing decided 
that  interest 
wa»  not  claim- 
able on  a  cerw 
tafejttdgment 
for  damage* 
and  the  Plain- 
tiff having  ac- 
cepted without 
inteseat/inbney 
tendered,  wi- 
der an  oitkr  to 
stay — on  pay- 
ment of  the 
sunt  recovered 
and  cost* — 
proceedings  in 
.  an  action 
brought  on 


me  judgment* 
the  Court  re- 
fused to  dis- 
charge this 
order  and 
permit  the 
Plaintiff  to 
litigate  the 
question  fur- 
ther. 


Butler  v.  Stoveld. 

TTHIS  was  an  action  our  a  judgment  for  damages,  re- 
covered in  assumpsit  upon  a  special  agreement,  into 
which  die  Defendant  had*  entered  as  a  surety,  for  the  pt^ 
chase  of  901  oak  trees  at  10*.  5n  per  \o*d.  Th#  judgment ' 
had  been  suspended  by  injunctiow  out  of  CSidncery  ft* 
about  two  years,  and  after  theeonunenoetnentof  the  pte- 
sentactkm,  upon  thedissotation  of  theinjuncttorvth*  B«^ 
femlant's  attorney  applied  tea  Judge  at  CbamberMoMiJM 
proceedings!  in  the  action  on  payment  of  the  «fa  vetftotanill 
and  •  costs.  Some,  question  erase  as  to  the  Ffehstiffte 
right  to  interest  on  the  judgment,  but  the  llafMdi 
Judge  having  decided  that  it  was  a  case  in  wbich\if*tttfe$t 
was  not  claimable  on  the  judgment,  an  order  wab  W&&& 
for  staying  the  proceedings,  on  payment  of  the  *umMl**> 
covered  and  costs  only;  which  the  Plaintiff  accepted)  <*- 

Cross  Serjt.  now  moved  for  a  rule  to  discharge  thjfti 
ordfer  and  allow  the  Plaintiff  to  proceed,  contending  ttu*< 
interest,  was  dus,  on  a  judgment  ft*  damages,  whan  lift 
damages,  were  meant  to  cover  *  specific  sum  settled  by> 
previous  agreement.  .,:fj. 

The  Court  referred  to  Dor  an  v.  OReiley  [a)  for,  ^9. 
rule,  that  interest  on  the  judgment  is  allowed  only  where 
the  original  debt  carried  interest;  when  1 

Cross  contended,  that  at  any  rate  the  party  had  a 
right  to  try  the  question  before  a  jury.  The  injunction 
might  have  been  fraudulent,  and  the  Plaintiff  had  been 
injured  by  two  years*  delay. 

Per  Curiam.  The  Plaintiff  should'  have  refused  •**> 
sum  tendered  at  the  Judge's  Chambers  if  he  meant  to 
persist  in  his  claim  for  a  larger  sum. 

Rule  refused. 
(a)  3  Price,  sjo. 
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Copland  .».  Powell.  *••  *** 

^CTION  again*  the  sheriff  of  &*«,  for  ftn  ex-  A  sheriff  who 

•  -eessive  levy,  in  tespect  df  anarrear  of  taxes,  under  j^  ^^^ 

48TjGr.  &  «.  141*  No- 5.  par.  2.  4«G.j.<.x*i.; 

At  the  trial  before  Stchards  C.  B.,  at  the  Kent  Spring  ^  *•  P*-f *; 

it  not  entitled 
Judfes,  l!8tt»  no  notice  of  action  appeared  to  have  been  to  m^  <# 

gfeeft  to  the  sheriff;  bit  a  verdict  was  found  fbr  the  »»  action  to 
Platn«ff;«utgeet<o  amotion  to  be  made  to  thb  court,  to  ]^^ 
set?  the  verdict  aside  and  enter  a  verdict  for  the  Dev  for  any  thing 
ftuftlfftt  done  under  the 

provision*  of 
'  Toddy  Serjt,  accordingly,  in  Easier  term,   1683,  tj,atact. 

moved  for  such  a  rule,  on  the  gronnd  that  the  sheriff 
oisgbt  to  hove  received  notice  of  this  action.  By  the 
43  <&<$««•  $9*  «•  #5.,  collectors  are  authorised  to  dis- 
train for  artears  of  duties  imposed  by  that  act,  and 
Under*  70.  of  the  act,  they  are  entitled  to  a  month's 
ifctice  of  any  action  to  be  brought  against  them  for  any 
thfoig  done  in  pursuance  of  dint  Act,  or  any  act  for 
granting  duties  to  be  assessed  under  the  regulations  6f 
that  act.  Then,  the  duties  granted  by  43  G.  9.  c.  161., 
are,  by  x.  6-.  of  that  act,  to  be  levied  under  the  regu- 
lations of  43  G.  S.  c.  99. :  and  all  the  powers,  autho- 
rities, methods,  rules,  directions,  penalties,  forfeitures, 
clauses,  matters,  and  things  contained  in  that  or  any  act 
or  act&j  relating  to  the  duties  under  the  management  of 
tne  commissioners  for  the  aflairs  of  taxes,  are  to  be  ob- 
served as  fully  as  if  the  same  were  repeated  in  the  body 
of  the  last  act.  By  that  act,  too,  a  month's  notice  is  to 
be  given  previously  to  bringing  any  action  for  any  thing 
done  ruader  the  act.  By  the  48  G.  3.  ic.  85.  s.  0.,  the 
dufie*  imposed  by  M  <Ef.  3.  ct  16 1,  are  repeated,  "  save 
always  and  except  the  several  powers,  provisions,  clauses, 

Cc  3  penalties,. 
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Copland 

v. 
Powell. 


penalties,  matters,  and  things,91  in  that  act  contained. 
By  the  48  G.  3.  c.  141.,  after  debts  due  ill  respect 
of  taxes  have  been  recorded  in  the  Exchequer,  the 
sheriff  is  empowered  to  levy  them  (No.  5.  par.  2.)  and 
by  No.  S.  5. 3.  of  that  act,  nothing  therein  contained  is 
in  any  way  to  impeach  or  affect  the  powers  or  provisions 
of  the  said  acts  (i.  e.  any  of  the  acts  relating  to  taxes  in 
force  at  the  time  of  passing  that  act)  for  the  recovery  of 
the  said  duties.  These  acts  are  all  in  pari  materia  No- 
thing is  repealed  except  what  is  expressed  to  be  the 
subject  of  repeal,  and  therefore,  the  sheriff,  who*  under 
48  G.  3.  c.  14J .,  performs  the  duties  imposed  upon  the 
collector  by  43  &  3.  c.  99.,  is  entitled  to  the  same  pro- 
tection as  the  collector,  and  cannot  be  sued  without 
notice. 


Basanquet  Serjt,  who  shewed  cause  against  the  rule, 
argued,  that  the  mode  of  levying  directed  to  be  pursued 
under  the  43  6.  3.  c.  99.  s.  33*  was  altogether  different 
from  that  pointed  out  by  48  6. 3.  c.  141.,  No.  5,  par.  2.; 
that  the  latter  act  under  which  the  levy  was  to  be 
made  by  the  sheriff  instead  of  the  collector,  contained 
no  clause  by  which  a  Plaintiff  was  compelled  to  give  the 
sheriff  notice  of  action ;  that  the  notice  required  by  the 
former  act  applied  only  to  the  persons  specified  in  that 
act ;  and  that,  if  it  had  been  intended  to  extend  it  to 
the  sheriff,  who  was  not  named  in  the  former  act,  a 
specific  clause  to  that  effect  would  have  been  inserted  in 
48  6.3,  c.  141. 


Toddy  was  heard  in  support  of  his  rule,  and  now  the 
judgment  of  the  Court  was  delivered  by 


Park  J.  This  case  came  before  the  Court  the  other 
day,  upon  a  motion  for  leave  to  enter  a  nonsuit, upon 
the  ground,  that  there  had  been  no  notice  of  action giren 


to 
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to  the  sheriff,  tiqder  43  G.  3.  c  99. 5.  70.,  which  requires 
one  month's  notice  to  be  given  to  any  person  or  persons, 
of  any  action  or  suit  to  be  brought  against  them  for  any 
thing  done  in  pursuance  of  that  act. 

This  was  an  action  brought  for  an  excessive  levy, 
.  tinder  a  writ  of  levari  facias  issuing  out  of  the  Court  of 
Exchequer. 

Upon  the  objection  above  stated  being  made  by  the 
counsel  for  the  Defendant,  the  sheriff,  the  late  Lord 
Chief  Baron  reports,  that  he  overruled  the  objection ; 
and  upon  this  supposed  mistake  of  his  Londship  irt 
point  of  law,  this  motion  has  been  made.  But  we  arc 
of  opinion  that  his  Lordship  was  right.  The  statute  of 
the  43  G.  3.  c  99.  has  made  several  provisions  for 
various  acts  to  be  done  by  a  vast  number  of  persons,  in 
the  execution  of  it,  with  respect  to  the  taxes  then  im- 
posed :  and  many  of  them  being  persons  not  probably 
weU  acquainted  with  the  law,  in  the  seventieth  section 
-  thfct  protection  is  thrown  around  them,  which  has  been 
the  subject  of  argument  at  the  bar. 

But  there  is  no  duty  imposed  by  the  statute  upon 
sheriffs  of  counties,  their  names  are  never  mentioned, 
they  have  nothing  to  do  with  the  collection  of  the  taxes  : 
and,  therefore,  when  the  words  person  or  persons  are 
referred  to,  it  cannot  mean  persons  in  general,  but  such 
persona  as  are  the  subject  of  the  precedent  legislative  re- 
gulation.  It  is  admitted,  moreover,  that,  by  48  G.  3.  c.  55. 
j»  8.*  the  act  of  parliament  just  before  referred  to  is  in 
great  measure  repealed ;  but  it  is  argued,  that  the  pro-1 
vision  respecting  the  notice,  &c  under  the  seventieth 
section,  is  still  coptinued ;  for  that  although  it  repeals 
all  the  duties  of  the  43d,  45tb,  and  46th  of  the  late 
king's  reign,  it  adds,  "  save  always  and  except  the 
several  powers,  provisions,  clauses,  penalties*  matters, 
nod  things,  .contained  in  the  last-mentioned  act  of  tho 
43d  of  his  majesty*  for  ascertaining,  assessing,  collecting, 
C  c  \  levying*1 


1823. 


v. 
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^8^  Wxfog,  |Wi»g>  »»4  nccQuntfflg  fat  tfe»  aatf  dutfe*) 
^bJL9h  jMKCTf,&c.  shall  be  and  coptuimi  in  futt  foca  wA 
effect,  for  ascertaining,  a^sewng,  ^v  the,dutie#  granted 

PWJttJU  by  this  act;  -save  also  and  except,  in  all  4*ses  relating  i» 
the  ascertaining  and  assessing  apy  of.  the  said  dries 
hereby  repealed,  which  at  awy  time  after  .the  regpeotw 
periods  before  mentioned,  for  the  commencement  of  dip 
dudes,  granted  by  this  act,  shall  not  have  beeo  .charged 
^ithin  the  years  for  which  the  said  duties  ought  te  ktsm 
fcep  charged;  wd  also  save  and  *«eept  9*  M>  the  jw» 
Spvexing,  collecting,  peyiqg  or  acwwting  for  any  ar* 
?6Q?s  of  the  several  duties  hereby  repealed,  which  jpap 
regain  unpaid,  at  the  said  periods  respectively  a»*fi»ife 
taid,.  *ud  any  penalties  or  forfeitures  then  ijacaered."  :: 
Now  if  it  were  necessary,  but  which  to  our  ytwuf 
the  case  it  is  nift  to  decide  whether  the  aeveotMl 
section  of  43  Q,  3.  <?•  99.  was>OU  rfgerved  in  tfr <**«** 
options,  w$  should  be  inclined  t&  think  it  was  net* 
for  they  seism  only  to  reserve,  first,  the  means  tf  •#? 
certaining  the  new  duties  jig  the  *wie  jaawter  j*s  befcwj 
second,  the  means  p(  ascertaining  such  duties  ad  had 
not  been  ascertained  within  a*y  preoedtfg  y**r  Mm 
(he  repeal:  and  thirdly  and  laatljv  the  «#de  <#  re- 
covering such  arrears  m  had  accrued  uuder  the  old 
act,  and  any  penalties  and  forfeitures  tfu*  iaawtdt 
pripr  to  the  repeal  Neither  is  the  sheriff  UKutiffMd 
in  this  act  of  parliament,  but  it  is  QOOGended*  ttat  as 
this  act  of  parliament  reserves  the.  seventieth  aectm* 
of  *d  G.  3.  c.  99.  it  is  now  to  be  applied  to  my  adbn 
sequent  statute  giving  authority  to  any.oAkr  pmtmur 
persons  to  act,  and  that  such  is  now  the  case  *itb 
sheriffs,  under  the  40  G.  S.  c.  141.  No.  5.  «*  ft  "  Rubs 
and  directions  for  paying  to  the  receiver-general,  and 
accounting  for  the  duties  received  by  the  collectors." 
I  will,  for  the  argument,  suppose,  that  the  seventieth 
section  of  43  G.  S.  c.  99.  still  remains  in  force,  but  can 
h  be  for  a  mojnent  supposed,  that  when  the  last  statute 

6  directs 
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directs  the  receiver-general  to  return  Ms  schedule;  qt 
defaulters  to  the  barons  of  the  Court  of  Exchequer,  who 
shall  issue  their  process  to  the  sheriff  or  other  officer,  to 
levy  by  due  course  of  law,  &c,  that  the  sheriffs  are 
entitled  to  notice,  not  having  it  expressly  secured  to 
them  ?  Here,  the  sheriff  is  called  upon  to  do  nothing 
more  than  is  within  the  usual  and  general  scope  of  his 
duly,  viz.  to  obey  the  process  and  conform  to  the  di- 
rections of  a  supreme  court :  he  exercises  no  judgment, 
and  no  peculiar  burdens  are  cast  upon  him ;  and  it  as 
wall  might  be  contended,  that  he  was  entitled  to  a  notice 
of  action  for  an  excessive  levy,  upon  any  common  writ 
ofjLfa.,  as  upon  this.  By  the  law  of  England*  bringing 
an  action  is  sufficient  demand  and  notice :  and  wherever 
the  contrary  k  the  case*  it  is  and  must  be  matter  of  le- 
gislative enactment.  We  are  inclined  to  think  this 
enactment  is  repealed;  but  if  not,  we  are  of  opinion, 
that  it  only  meant  to  embrace  within  its  provisions  such 
persons  as  are  before  named,  and  cannot  extend  to  such 
superior  officers,  as  sherifis,  according  to  the  well  know* 
rule  laid  down  in  2  JSurp.  46.  4.,  that  statutes,  which 
treat  of  things  or  persons  of  an  inferior  rank  cannot  be, 
by  any  general  words,  extended  to  those  of  a  superior; 
as  ft  statute,  treating  of  deans,  prebends,  and  others 
kavi*g  spiritual  ptumotuto)  was  held  not  to  extend  to 
bkkttp$s  notwithstanding  the  generality  of  the  latter 
words,  for  if  it  had  been  otherwise  intended,  the  su- 
perior persons  would  have  been  in  die  beginning  of  the 
sentence,  aiid  cannot  be  implied.  This  rule,  therefore, 
for  Altering  a  nonsuit  must  be  discharged. 

Rule  discharged  accordingly* 


lW&. 
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Nov.  15.  John  and  Thomas  Stewart  v.  Lawtoh; 

In  order  to        A  CTION  by  an  apprentice  and  his  father  against  the 

give  an  mden-         master,  for  a  breach  of  covenant,  in  an  indenture 
tureofap-  / 

prentkeship  in  of  apprenticeship. 

evidence,  it  is  .  At  the  trial,  before  Bayley  J.,  York  Summer  assizes, 
undeTs^w.  1823>  aft*r  the  Plaintiffi*  witnesses  had  proved  the  exe- 
€.  9.  to  call  cation  of  the  indenture,  and  before  it  was  read,  the 
r^tin^T  ^Defendant's  counsel  objected  to  the  reading  of  it,  tilt 
of  giving  it  in  the  plaintiffs  had  themselves  first  made  oath,  pursuant 
evidence,  to  to  ffoe  8  Ann.  c.d.  5.43.  (a),  that  the  sum  inserted  in 
to  the  amount  ^e  indenture,  as  the  premium  paid  with  the  appren- 
of  premium  tice,  was  really  and  truly  all  that  was  directly  or  indi- 
actually  paid.  rectjy  given,  paid,  secured,  or  contracted  for,  on  behalf 
or  in  respect  of  such  apprentice. 

The  Plaintiffs  were  not  called,  but  the  deed,  which 
had  been  duly  stamped,  was  read,  and  the  learned  judge 
allowed  the  cause  to  proceed,  reserving  the  point  for 
the  opinion  of  this  Court ;  and  a  verdict  having  been 
found  for  the  Plaintiffs, 

Taddy  Serjt,  upon  the  objection  made  at  the.  .trial, 
obtained  a  rule,  calling  on  the  plaintiff}  to  shew- cause 

(a)  The  thirty-eecond  section  given,  or  admitted  in  evidence, do 
of  S  Ann.  c.  9.  imposes  a  pound-  first  make  oath  that,  to.  the  best 
age  duty1  of  6d.  in  the  pound  of  his  or  her  knowledge,  the  sum 
upon  premiums  not  exceeding  or  sums  therein  for  that  pupose 
5 oil ;  and  u.  in  the  pound  upon  inserted  or  mentioned  was  or 
premiums  exceeding  50/.  And  were  really  and  truly  all  that  was 
the  forty*  third  section  enacts,  directly  or  indirectly  given,  paid, 
"  That  no  indenture  or  writing  secured,  or  contracted  for  pn  he- 
required  by  this  act  to  be  stamped  half,  or  in  respect  of  such  clerk, 
as  aforesaid  shall  be  given  or  ad-  apprentice,  or  servant,  to,  or  for 
mitted  in  evidence  in  any  suit  to  the  benefit  of  the  master  or  mis- 
be  brought  by  any  of  the  parties  tress  to,  or  with  whom,  such  clerk, 
thereunto,  unless  such  party  on  apprentice,  or  servant  was  put  or 
whose  behalf  the  same  shall  be  placed*" 

why 
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why  the  verdict  should  not  be  set  aside,  and  instead 
thereof  a  nonsuit  be  entered,  or  a  new  trial  had. 
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1853. 


Stewart 


Cross  Serjt  now  sinewed  cause.      By  the  preamble  ft     LAWita. 
appears,  that  the  statute  &  Ann.  c.9.  was  passed  only 
for  one  year.    The  objection  now  raised  is  of  the  'first 
impression,  and,  at  all  events,  the  statute  has  been  so 
little  acted  on,  that  it  may  now  be  considered  obsolete, 
the  payment  of  the  requisite  dirty,  according  to  the 
amount  of  the  premium,  being  secured  by  a  penalty  of 
50&,   under  9  Ann.  c.21.      But,    according  to  Lord 
Coke  (a),  "  hi  many  cases  the  common  law  will  control 
acts  of  parliament,  and  sometimes  adjudge  them  to  be 
utterly  void :  for  where  an  act  of  parliament  is  against 
common  right  and  reason,  and  repugnant  or  impossible 
'to  be  performed,  the  common  law  will  control  it,  and 
adjudge  such  acr  to  be  void/9   And  he  gives  an  instance 
under  the  statute  of  Carlisle.    This  rule  applies  directly 
to -an  act  like  the  present,  which  is  so  far  repugnant* 
to  common  right  as  to  require  a  party  to  be  examined 
in 'his  own  cause.     However,  admitting  the  clause  to  be  ' 
still  in  force,  it  does  not  require  the  party  to  take  the 
o&th  at  the  trial,  or  prescribe,  when,  where,  or  how  he 
is  to  take  it.     Neither  is  it  at  all  inconsistent  with  this 
clause,  that'  the  feet  required  to  be  sworn  to  by  the 
party,  should  be  prbved  by  other  and  better  testimony, 
—as  the  oath   of  indifferent  witnesses ;  just   as   the 
original  examination  *  of  a  soldier,  touching  his  settle- 
ment, may  be  given  in  evidence,  though  the  mutiny 
act  had  provided  that  a  copy  shall  be  sufficient. 

Toddy.  The  statute  is  not  fallen  into  desuetude,  nor 
is  the  objection  of  the  first  impression.  The  same  point 
was  made  in  Gyc  v.  Fenton  (6),  though  the  court  did 


(a)  S  Rep.  ii  8.  Dr.  B*h6om'j  ease. 


(4)  4  Taunt.  88o. 


pot 
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*$W.  not  come  to  any  decision  upon  it  .  The  -dotftineui* 

Sm^AttT  Dn  Bonhari*  case  applies  oafr  ybefte  a  etefttfe  a** 

""*    v,  quires  something  impossible  to  be  done;  but  here  the 

Lawton.  oath  0f  th€  iM^ty  is  tbe  ^rf  security  for  eiserwg  to 

the  revenue  the  duty  upon  tip*  /exact  premium  paid* 
Bat  for  such  oath  it  never  can  he  known  what  was  the- 
sum  actually  received  by  the  matte*.  The  act  i*  pee- 
cittfr  requiring  the  oath  to  be  made  before  receiving 
tfaie  indenture  in  evidence,  lit  does  aot  appear  that  4be 
commissioners  for  the  affair  of  stamps  have  any  mt* 
t^ority  jto  administer  an  oath  in  such  a  case*  and  when* 
the  voids  of  the  statute  ore  «o  explicit  and  directory 
there  is  no  roo&t  forjnaking  any  presumption. 

Park.  J*    This  k  au  Objection,  etrietmUm  jvri*  and) 
the  Court  wilt  do  all  in  their  power  to  prevent  it  .from 
taking  efiect.;  but  many  points  haw  been  u*ged  in  the 
argument  for  the  Plaintiff,  to  which  I  cannot  aooockw 
.  It  is  not  correct  to  say,  that  this  actios  ceaoed  to  be  . 
in  force;  it  has  always  beon*  and  still  ^recognised  m 
an  existing  act.    ^Kor  is  there  any  weight  in  the  objec- 
tion, that  the  Plaintiff  could  aot  be  examined  at  the 
trial*    If  an  act  of  ffcrliamegt  require*  it  a  Skdhiffj 
may  undoubtedly  be  examined.     So  when  the  Lord 
Chancellor  requires  it,  a  court  of  common  law  is  equally ' 
bound  to  examine  a  Plaintiff.     These  are  anomalies 
which-  have  place  every  day,  under  acts  of  parliament, 
add  orders  Of  the  Court  of  Chancery-    Hewfcvfciv:t)tf{; 
tfaje  wbokfc  I  think  we  ought  not  to  yield  to  die  otyec-*' 
tion  which  has  been  made  against  tfce  verdict.    The 
objection  taken  by  the  counsel  at  the  trial  was,  that 
the  Plaintiff  was  not  these  called  to  mtoke  oath  as  to 
the  amount  of  premium  paid  upon  the  appreDtios-dted. 
Except  in  Gye  to  Fenian,  there  is  no  instance  tif  a  sba*- 
lar  objection  having  been  taken,  and  I  am  disposed  to 
agree  with  what  fell  from  Lord  Kenyan,  in  Leigh  v. 

Kent: 
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Jfa*(*)*  1b*  was  a*i  action  to  recover  penalties  for1 
nm-rfrMaacrf:  it<was  objected  that  naaffidavit  had  been 
filed,  psrsutat  toi21  Jae.l.  c«4.j  that  die  offence  was 
oetauwttedih  the  county  where  the  action  was  brought : 
Lesct  Hfittysw  siid*  "  I  think  no  such  affidavit  is  necca* 
saryj  k  has  never  been  usual  to  take  that  step ;'  and* 
thoagb  whetfe*  the  words  of  an  act?  of  parliament  ate? 
pWto,  it  cannot  be/  repealed *  by  nen-oser,  yet  where 
there  has  been  a  series  of  practice,  without  any  except 
tied,  it  goes  A  great  way  to  explain  them,  where  there 
i»  ambiguity."  The  objection  in  that  case  was  very 
sipular  to  that  with  which  we  haVe  been  pressed  to-day; 
bnt  Butter  J,  says,  "  after  a  long  course  of  years,  during 
which  time  it  has  not  been  the  practice  to  file  affidavits 
i*  such  cases  as  the  present,  the  court  w31  endeavour  to 
got  rid  of  the  objection."  In  the  present  case  it  seems  to 
rarithe  statute  intchded  the  oath  should  be  taken  before 
thsicoiamisn'imtrt  for  stamps*  because  it*  that  way  only 
couid  the  collector  arrive  at  the  bnowfedge  of  the  sdni- 
that  had  actually  been  paid  on  the  instrument.  The* 
oniydiffiealty  on  soy  mind  wad,  whether  k  rttgbt  *ot 
toihavebeen  shewn  at  the  trial,  that  suth  an  affidavit 
had  been  made  by  the  Ptamtiff;  but  us  that  was  not 
the  way  in  which  the  objection  was  put  at  the  trial,  I 
thint  the  rule  ought  sot  to  be  made  absolute. 


&u  woven  J,  .  The  objection  was*  that  bcfoj*  giving 
th^  indenture  in  evidence,  the  Plaintiff-  did  not  swear 
at  the  trial  to  the  amount  of  the  premium  paidc  I 
think  he  could  not  have  been  called  on  to  do  so,  but 
that  the  affidavit. should  h*ve  been  made  before  tb* 
commissioners  at  the  stamp  office;  and  the  argument 
in  (fyf  v.  Wenton  u  very  strong,  to  this  effett.  GaK  we 
thep,,  presume  that  su*h  an. affidavit  had  been  made? 


(a)  3T.R*s*4* 


I  think 
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I  think  we  can.    The  stamp  an  the  indenture- is 
sistent  with  the  amount  stated  to  have  been  paid,  and 
from  that  circumstance  the  jury  might  fairly  raise  the- 
necessary  presumption ;  but  except  in  certain  excepted-' 
cases,  as,  for  instance,  actions  against  the  himdsed^a 
Plaintiff  canot  be  allowed  to  appear  as  a  witness  upsjs 
the. trial  of  his  own  cause.    We  d»  no  violence  to  any' 
principle  in  sayings  that  this  rule  cannot  stand*  and  that 
the  verdict  is  right 

Rule  discharged. 


Jftv.  *6. 


HOPCRAFT  V.  FeRMOR. 


The  Court 
will  grant  an 
attachment 
against  a  party 
x  for  non-per- 
formance of 
an  award 
which  has 
been  made  a 
rule  of  court, 
though  he  re- 
side out  of  the 
jurisdiction  of 
the  court. 


J^ADDY  Serjt.  had  obtained  a  rule,  calling  on  the 
Defendant  to  shew  cause  why  an  attachment  should 
not  issue  against  him  for  non-performance  of  an  award 
which  had  been  made  a  rule  of  court.  After  submission 
to  arbitration,  the  Defendant  had  gone  to  reside  at  Bwr 
logne,  in  France,  where  a  copy  of  the  award  and  of  the* 
rule  nisi  for  an  attachment  were  served  on  him. 

Pell  Serjt,  who  shewed  cause  against  the  rule,  argued, 
that  while  the  Defendant  lived  out  of  the  jurisdiction  of 
the  Court,  he  could  not  be  guilty  of  a  contempt  ;  and 
that,  therefore,  the  present  motion  was  of  the  first  im- 
pression. It  was  at  all  events  an  application  to  the 
discretion  of  the  Court,  who  would  not  issue  process 
where  it  would  be  altogether  nugatory. 


Toddy.  The  party  haying  been  before  the  Court 
previously  to  his  going  abroad,  is  clearly  in  contempt 
for  refusing  to  perform  the  award :  if  so,  the  Plaintiff  is 
entitled  to  the  attachment  ex  debito  jusiiti^  for. the, 

statute 


IK  *AB  FoCftTft  YffAR  OF  GEO.  IV. 
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statute  8&9  IT.B.  c.  18.  has. enacted,  that  the  party 
refining  to  perform  an  award  which  has  been  made  a 
rule  of  court,  shall  be  liable  to  all  the  penalties  of  a 
suiter  or  Defendant,  and  process  is  never  refused  against 
a  Defendant  on  the  groufid  of  his  bong  out  of  the 
kingdom.  In  the  one  case  it  may  be  convenient  to 
have  the  process,  in  the  other,  die  attachment,  ready  to 
serve  in  case  the  party  should  unexpectedly  return* 


1823,* 
HoFCBArr 

FXRMCMBU 


The  Court  took  time  to  consider;  and  on  this  day, 
said  the  attachment  might  issue ;  adding,  that  it  was  in 
the  nature  of  a  civil  process,  and  whether  it  could  be 
served  with  effect  or  no,  was  not  for  the  Court  to 
enquire. 

Rule  absolute* 


Buck  v.  Dymoke. 


Nov.  %6, 


T^HE  Plaintiff  declared  against  the  Defendant  for  a 
breach  of  covenant  in  not  suffering  a  common  re- 
covery. 

The  Defendant  who  was  under  terms  of  pleading 
issuably,  demurred,  assigning  for  causes  of  demurrer: 
first,  that  it  did  not  appear  on  the  declaration  that  the 
Defendant  had  a  sufficient  estate  to  suffer  a  recovery ; 
and,  seeondly,  that  it  did  appear  the  Plaintiff  had  the 
first  estate  of  freehold. 

.  Bosanquet  Serjt*  thereupon  obtained  a  rule  nisi  for 
the  Plaintiff  to  sign  judgment,  unless  the  Defendant 
should  strike  out  the  special  causes  of  demurrer. 


A  Defendant, 
under  terms  of 
pleading  is- 
suably, cannot 
assign  special 
causes  of  de- 
murrer, even 
though  the 
causes  assigned 
be  matters  of 
substance. 


Tadfyi  shewed  cause.     The  rule  that  a  Defendant 
who  is  uiidef  term*  to  plead  issuably  cannot  be  allowed, 

'      '  to 
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toimimr  specially  m»tt  branderstood  to>  «ompr*b«tr 
only xtamBmrs/to  matters  offosnw  The  causes  assigned 
for  deramrrar  in  the  pment.  -eat?  are*  matters  of  sirtl- 
«tw^  andjmight be  ^g«ed  wilder  »  geoeral  deawrreiv 
which  basahraye  bapi  esteemudtequitielefel  to  an  issuable 
plea.  The  only  team*  for  asttgnsag  the  cause  specially, 
is  the  difficulty  that  sometimes  exists  in  distinguishing 

Ear?  *.  JMdar$oA>(a),  and  BeU  *•  De  Costa  (ft),  the 
canon ,  nrrignefl  were  tnMtem  ofi  form  which  the  De- 
fitoJaBttcfcldxie*  tike  advantage  of  while  under  tent* 
tefriaed  issoably* 

But  the  Court  were  clearly  of  opinion,  that  in  ttje 
pregent  cose  the  Defendant  could  not  be  allowed  to  as- 
sign special  causes  of  demurrer,  and  , 

The  Defendant  undertaking  to  strike  them  out,  the, 

tlule,  was  discharged. 

(A)  7T.lt.530.  (*)  *&tf/>-44*.  "'• 


M^aS.  Youno  v.  Gadderer.  -    *J 

.     ;    •  •.    ..   i-    Jill: 

Where  a  D*-    ^CTIQN  on  »  bill  of  exchange,  to  whkb  &»<Bt- 
5r?  m?  feodMt  pleaded  a  judgment  re*ov*wdi*#  the  *a*e 

deluding  a         debit.  .,. .  ,  -a- -«:r.;.i 

Plibtiffwith  ,  ......     ..>•, 

wr£2d  a  *****  upon  an  affidavit  1^4)^^.**  i* 

pleaofjadg.  pta  was  not  resected .  to>  tiU  Uie  2ftk<of  YmwVi, 

^e^thT  after  the  Defendant  had  succeeded  in  gaining  time,  aad 

Court  rafbied  deluding  the  Plaintiff  during  the  preceding  pari  of  the 

to  set  the  plea  term  by  repeated  promises  to  pay,  moved  that  the  Plain- 

nS£tffl^  dff  mi«ht  •*  at  liberty  t0  B€t  afiide  this  a&  a  sham 
sign  judgment,  pica,  and  sign  judgment    Ho  referred  jtoZUrifcy  ▼. 

Protme 
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JFVp»K(a)»  wbcre>  to  an  action  for  use  and  occupation,  *W3. 

AheDtfmdant  bftv^  pl^#d  tl^  diOi?ery  of  a  U»  of  V^£/ 

J&jg9  hemp  in  fjatisfrotion,  the  Court  permitted  the  ^  v.— ' 

Plaintiff  to  sign  judgment;  no  longer  requiring  for  the  tQWWB* 
ground  of  interference,  as  m  Bar&ey  ▼.  GodttofarfA), 
.that  the  plea  should  be  jo  frr  inypa»oifr^toopffaiion 
ptrptafy  and  0*pnH»  0  tM  Wwtift 


Park  J.  There  is  no  ground  for  out  feN*#impt4n 
the  present  case.  The  principle  which  has  generally 
been  acted  on  urtt*  Court  of  King's  Bench  M,  that  if 
the  plea,  being  false,  be  also  such  as  to  demand  dif- 
ferent modes  of  trial,  or  so  ingenious  as  to- occasion  per- 
plexity and  expence  to  the  Plaintiff,  the  Court  will  allow 
him  to  sign  judgment.  The  first  case  on  the  subject 
was  Solomons  v.  Igonfc),  where  the  Court  permitted  the 
Plaintiff  to  amend  without  payment  of  costs,  because 
the  Defendant  had  pleaded  a  sham  plea,  and  with  a  view 
to  discountenance  such  practice.  In  Thomas  v.  Vandcr- 
tfioolei}{d\  where  the  Defendant  ha<J  falsely  pleaded 
payment,  and  a  judgment  recovered,  the  Court  per- 
mitted the  Plaintiff  to  sign  judgment,  because  issues  had 
been  raised  which  required  different  modes  of  trial,  and 
imposed  on  the  Plaintiff  an  improper  difficulty:  and 
in  Hartley  v.  Godslake,  w^ere  the  Defendant  pleaded,, 
that  in  satisfaction  of  the  plaintiff's  claim  he  had  in- 
dorsed to  him  a  bill  of  exchange  and  had  assigned  an 
huh  judgment ;  the  Court  said,  "  This  being  an  in- 
genious plea,  which  the  Plaintiff's  attorney  could  not  be 
expected  to  understand,  would  put  him  to  the  necessity 
of  consulting  counsel,  and  thereby  occasion  delay  and 
CKpeuce/'    In  the  present  case  only  one  issue  has  been 


(a)  iB.& 


iB.&C.  aS6.  (t)  i  East,  369 . 

~  "  A.  Z99.  \d)  %  ».  fcf  j#.  197. 


Vol.  I.  Dd  raised; 
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;  £#».  raised;  tfce*  plea  is  one  of  <h*  too&t  i^ual,  omlitKJaffl*ivit 

^SJS'  10  support  of  the  rule  doe*  not:  allege,  as  it  ougfcv tp 

VJ'#;  Iiave  done,  (flows  v.  Pnntsr  (a),  that  tba  pteif  it  ftbM « 
•GA&Dipm.  .  Rule  reftwd. 

?  On  the  foHowhig  day  P<#*  J;  referred  w  Meridian 
v.  «<*4rf  (A),  asoonfirntetocy  ofthe  view  the  C^rr bid 
entertained  with  respect- to  the  practice  in  the  Court  of 
*  Khig^  Bfcnch. ' 


^w)  %  B. «  A  *77-         f        (****  *•  # <***' 


jv«v.»7.  Red*ern  *>,  Smith; 


1  / 

''Vt 

\  r< 

..i  if 


In  a  writ  of      ^THIS  was  a  writ  of  waste,  tried  before  Garrow  B£°S1 

"""ddST  the  '  la^t  berlyshirc  B&sizes.    The  Defendant  ^ 

the  Defendant  tenant  for  life,  and  the  whste  complained  of  was,  the  fc'iit- 

had  (though  tfo#»  down  trees  at  various  tunes  withiri  the  last  tweiity 
not  within  six         °         41l    ,  ,  .      .    ,.-.:,  * 

yean)  cut         years.    AIL  the  trees  on  the  estate  were  valued  at  Abbot 

down  timber     50Z.,'the  portion  cut  down  by  the  Defendant  at  about 

Ae^rorortLm  3^»  ^}"t  no  trees  ^a^  been  ^eIle(*  wit^^  *"-  or  ^^ 
of  thirty-seven  years ;  and  the  Plaintiffs  witnesses  admitted,  on  cross- 
to  fifty ;  but  examination,  that  many  of  the  trees  had  been  cut  down 
it  was  admit*  *  .  t  ,_*   u»v^\ 

ltd  that  many  f°r  ^e  benefit  of  the  estate.     The  Defendant  called  no 

ofthetreeshad  witnesses,  and  the  learned  Judge  directed  the  jury,'tnat 
the  benefit  of  ^  *^ey  esteemed  the  felling  of  the  trees  to  have  been  in- 
theestate.  The  jurious  to  the  estate,  they  should  find  for  the  Plamtpi 
jury,  —  who  j-f  ^y  ti10Ught  \\{e  felling  not  injurious,*  but  done  bona 
were  directed  J  »  J?  J  i'-    ,      V,**-*^ 

to  find  for  the^«*  with  a  view  to  benefit  the  estate,  they  should  find 

Plaintiff  if        for  the  Defendant* 

they  thought  •" 

the  felling 

injurious  to  the  inheritance;  for  the  Defendant  if  not  injurious,  — fcaviru/foimd  rorfhe 

Defendant,  the  Court  granted  a  new  trial.  .      '  " 

1  *       The 


^ '»  Tfc  joryiltevi^fbimff  ibrttie'Ddfetidiwfrt,  PeK  Serjt.  1B2B. 

dbt*1*ed  a  rtile  aftl  for  a,  new  tried,  on  the  ground,  that  ^^2ur 

th*  jury  had  been  misdirected,  and  bad  found  their  <v. 

Wrdlct  against  evidence.  Ssttttar. 

.  Vuughan  and  Bosanquei  Serju.  shewed  cause. .  The 
difectioA  to  the  Jury  was  correct;  tor  unless  the  waste 
done  be  injurious  to  the  inheritance,  the  reversioner  has 
no  cause  of  action,  (a)  Bracton  says  (&),  "  Vaslian  erit  in- 
juriosum  nisi  vastum  ita  modicum  fuerit  propter  quod  non 
sit  inquisitio  faeierida"  And  in  The  Keepers  of  Harrow 
School  v.  Alderton  (c)  it  was  decided,  that  where  the 
damages  arc  very  small  in  amount,  the  Defendant  is 
entitled  to  judgment.  Then  this  writ  is  highly  penal 
(3  Inst.  307.) :  the  party  recovers  treble  damages,  be- 
sides the  place  wasted ;  and  the  Court  will  not,  in  any 
hard  action,  grant  a  neto  trial  because  the  verdict  lias 
gone  contrary  to  evidence,  (Reacely  v.  Mainwring  (d)9 
jijuch  less  in  a  penal  one.  Besides,  from  the  length  of . 
time  which  elapsed  before  this  writ  was  sued  out,  the  \ 

Plaintiff  may  fairly  be  presumed  to  have  waived  the  for* 
feiture. 

"  PelL    Where  so  large  a  proportion  of  all  the  tim-  .     . 

bcr  on  the  estate  was  felled,,  the  felling  must  have 
been  injurious  to  the  inheritance.  From  the  case  of 
'fcorct  Selsea  v,  Powell  (e\  it  clearly  appears,  that  the 
cogrt  will  grant  a  new  trial  in  a  penal  action,  where 
(he  verdict  is  contrary  to  evidence;  but  according 
ib  Hammond  y.  WelL(f\  the  statute  of  Gloucester^ 
6  Edw.  1.  c.  5.,  which  gives  the  writ  of  waste,  is  not 
penal  but  remedial. 

(a)  HrtUjy  $s~,  per  Richard-         (d)  3  Burr.  1306. 
son  J.  f  e)  6  Taunt.  497. 

(4)  lib.  4.  c.  18.  s.ia.  foL         {/)  iq Mod.  %li.  ptr  Salhld) 
316.  i.  arguendo* 

(c)  *£.&/>.  86. 

«  :  D  d  2  Per 
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Per  Curiam.  .  Wc  doubt  whether  (fee  whole  of  th|s 
case  bas  been  sufficiently  understood,  and  without  giv- 
ing any  opinion  on  the  points  which  hate  been  argued, 
we  think  there  must  be  a  new  trial* 

Rule  absolute. 


Nov.  a;.  DofcTNGTON  V*  HUDSON. 

A  Defendant    T  J  PON  affidavit,  this  case  appeared  to  be  as  follow*. 

having  at  the  Action  by  a  reversioner  against  the  Defendant  for 

trial  or  an  ac-      -  ¥  * 

tkm  on  the       pulling  down  and  damaging  a  certain  dwelUng-tywu^  as 

case,  agreed     get  forth  in  the  declaration.  .  „  ,  . 

rule  of  nisi  *       ^he  €&u8e  was  trie<^  at  ^e  Surrey  Summer  -arizes, 
friw9  to  repair  1822,  by  a  special  jury,  after  a  view;    and  when.  th$ 

and  reinstate     pfojritifpg  counsel  was  about  to  prove  the  damage  done, 
premises  which  ■  r  . ^    ^^^ 

he  had  wrong-  the  Defendant  s  counsel  proposed,   that  in  the,  eratf 

fully  damaged,  0f  a  verdict  passing  for  the  Plaintiff  the  damages  shoukji 
to  a  barrister    be  repaired,,  and  the  Plaintiff's  premises  reinstated  by 

to  settle  what  the  Defendant;  and  two  surveyors,  (one  on  the  partjaf 
what  sum 

should  be  paid  in  lieu  of  his  doing  this.  The  Defendant's  attorney  produced  no  wit* 
nesses  at  the  first  meeting,  under  the  arbitration,  of  which  he  had  had  ample  notice* 
but  the  Plaintiff's  witnesses  gave  in  their  estimate,  and  the  arbitrator,  after  viewing 
the  premises,  appointed  a  day  for  a  second  meeting.  The  Defendant's  attorney  ciUef 
before  that  day*  and  said  that  hie  witnesses  {two  surveyors,  who.  had  known  :thftrntf> 
mises  before  the  action,)  could  not  attend ;  the  arbitrator,  although  one  of  these  wit- 
nesses might  hate  attended  the  first  meeting,  appointed  a  third  meeting  for  the  even- 
ing before  he  was  about  to  leave  London  far  the  circuit  i  en  the  motmttg  ef  that 
day,  Defendant's  attorney  called  on  the  arbitrator,  and  left  an  affidavit,  statisjg  thai 
one  of  the  two  surveyors  was  confined  to  his  bed,  and  the  other  gone  to  France.  The 
arbitrator  suggested  th  at  dther  surveyors  were  equally  capable  of  makmfe  ah  esti- 
mate for  the  Defendant,  and  offered*  jf  the  Defendant's  Mteracw  would  naae.a 
day,  to  come  to  London  to  hear  them,  or  the  two  first  proposed ;  the.  attorney  refused 
to  name  a  day,  or  to  procure  other  surveyors,  though  another  surveyor  arid  a  car- 
penter had  attended  the  trial  ef  the  cause  on  Defendant's  behalf.  The  arbitraWthen 
gave  the  Defendant's  attorney  notpp  he  fipiild  mat>cThii  avqerdjf  <iqptaaitsg  jbe 
Plaintiff;  and  being  required*  awarded  a  sum  to  be  paid  to  the  "Plaintiff. 

The  Defendant's  attorney  swearing  he  understood  the  arbitrator  mean?  to  have 
called  another  meeting,  the  Court  set  aside  the  award,  though  no  objection  was  nftede 
to  the  amount  awarded ;  leaving,  however,  the  Plaintiff  at  liberty  Jo.  enforce  ffce  Defend- 
ant's agreement  to  enter  into  tie  rule  of  niu  prius  for  the  reinstating  the  premises. 

7  .....     ^ 


DODQJGTOif 

V*  . 
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the  Plaintiff,  and  one  on  the  part  of  the  Defendant,)  were 

qgfeed  upon  by  the  respective  counsel  to  direct  the  rer 

JMur*  and  reinstatement,  and  the  Defendant  was  to  enter 

into  the  necessary  rule  accordingly.    A  verdict  haying      Hudson. 

been  found  for  the  Plaintiff, 

The  Defendant,  in  Michaelmas  term,  1822,  obtained 
a  rule,  calling  on  the  Plaintiff  to  shew  cause  why  the 
verdict  should  not  be  set  aside ;  which  rule  was  in  Easier 
term  following  discharged. 

Defendant  having  refused  to  enter  into  the  rule,  as 
agreed  upon  at  the  trial,  Plaintiff*  in  Trinity  term,  I82|, 
dbtained  a  rote,  calling  on  the  Defendant  to  shew  cause 
why  the  Defendant  should  not  forthwith,  at  his  own  ex- 
pence,  reinstate  the  premises  of  the  Phinti$  in  respect 
of  which  the  action  was  brought,  and  why  the  work  ne- 
cessary to  be  done  BhouM  not  be  under  the  inspection  of 
tht  two  surveyors,  or  why  the  associate  should  not  draw 
tip  a  rule  of  nisiprius,  so  ordering,  as  agreed  upon  at 
tfce  trial  dt  the  cause. 

The  Defendant  shewed  cause  against  the  rule,  upon 
the  aff davits  of  hifnself  and  his  surveyor,  that  he  could 
not  comply  with  the  agreement  entered  into  upon  the 
trial,  without  incurring  penalties  under  the  building  act ; 
whereupon  it  was  referred  to  a  barrister,  to  settle  and 
ascertain  tbe  amount  of  the  damages  to  be  paid  by  the  - 
Defendant  to  tbe  Plaintiff  or  his  attorney,  for  reinstating 
the  premises  of  the  Plaintiff,  in  respect  of  which  the- 
atttien  ijas  brought,  as  agreed  upon  at  the  trial  of  the 
cause,  and  that  the  Plaintiff  should  be  at  liberty  to  in- 
dorse  sixth  damages  on  tbe  posted  instead  of  tbe  nominal 
damage*  of  Is. 

After  due  notice  had  been  given  to  both  parties,  a 
meeting  took  place  before  the  arbitrator,  on  the  23d  of 
June  last,  at  which  were  present  the  Plaintiff's  attorney, 
two  surveyors  on  his  behalf,  the  Defendant  and  the  De- 
fendant's attorney ;  all  of  them  having  8rst  viewed  the 
premises.  The  Plantiff's  surveyors  gave  in  and  substan- 
D  d  3  tiated 
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ISM.  listed  their  estimate  !ofi  the  eocpenseof  ^instating  ttie 
premises*  when  die  Defendant's  attonnfey said  lid  weis  noi 
prepared  with  any  witnesses*  a*  be  wished  first  to  feee*!)* 
what  footing  the  badness  was.  to  proceed*  TiMuwfafe 
trator  then  proposed  to  hear  the  Defend  ant's  withesest 
the  next  day,  but  the  Defendant's  attorney  saylng:be 
should  not  be  ready,  the  next  meeting  was  fixed  for  d» 
96th  of  June.  .  «  »      •■ 

On  the  24th  of  Jfourthe  Defendant's  attorney  stated 
that  his  witnesses  mold  not  attend  on  the  ££th>  whbn 
the  arbitrator  again  postponed  the  next  meeting  tHi  the 
evening  of  the  2d  of  JeJj/,  the  day  before  he  was  about 
to  leave  London  for  the  circuit.  On  the  morning.  *f 
die  2d  otjuly  the  Defendant's  attorney  catted  on  the 
arbitrator,  and  left  an  affidavit,  stating  that  then  BoV 
fondant's  witnesses,  two  surveyors,  who  had  atteodedial 
the  trial,  and  who  knew  the  premises  before  tbeinttion 
was  brought,  conld  not  attend ;  one  of  them,  (Gtaft^ 
being  confined  to  his  bed  by  the  gout,  die  other,  I'Jmsow*. 
being  unavoidably  absent  from  London,  which  he  had 
quitted  for  France  on  the  Stthef  June. 

The  arbitrator  then  exhorted  the  Defendant's  attorney 
to  procure  other  surveyors  to  make,  an  estimate  9  but 
the  attorney  refusing  to  do  this,-—  although  /&&/».  another 
surveyor,  and  Robinson,  a  carpenter,  had  been  present 
on  behalf  of  Defendant  at  the  trial  of  the  cause* —the 
arbitrator  offered  (if  the  Defendant's  attorney  would  ipn 
a  day)  to  return  from  the  circuit,  for  the  purposed 
hearing  Gwitt  and  Tanson*  or  any  other  witnesses;  bin 
the  Defendant's  attorney  refused  to  fix  .any  dey<>  fJTbe 
arbitrator  then  requested  the  Defendant's  attorney!  to, 
inform  the  PlaihtUF*  attorney  it  would-  be  uselesaufer 
him  to  attend  that  evenings  with  a  view  to  any  further] 
hearing  of  the  .case;  but  be>also  warned  the  Defendant'!!, 
attorney,  that  if  the  Plaintiff's  attorney  those,  to  appear 
and  insist  on  an  award,  he  the.  arbitrator  should, feel 
himself  bound  to  make  one.  The  Defendant's  attorney 
8  thereupon 


nt;«rt  ItotoiftjYiii»l*t  GffiGJIV.)  Ml 

thereupon  gare  ,notke  to  the  Plaintiff's  attaooby*'  Uut 
ha,  d^Defhodantfaattomoy,  shduW  not  be: prepared** 
attend  like  arbitrator  that  evening;  when  the  Plaintiffs 
attorney  infannediiim,  that  he*  the  Plaintiff's  attorney, 
would  attend  and  cali  for  an  award*  This  was  jtoae 
accordingly,  and  the  arbitrator  settled  and  awawled  the 
damages  to, be  paid  by  the  Defendant,  at  the  sou  .&&* 
mated  by  the  Plaintiff's  surveyors. 

Tbddy  Serjt.  on  a  former  day  in  this  term,  upon  an 
affidavit  by  the  Defendant's  attorney,  that  after  the  in- 
terview of  the  morning  of  the  2d  of  Jufy  he  left  the 
arbitrator  folly  and  unequivocally  satisfied  and  con* 
winced,  that  the  meeting  which  had  been  appointed  fpr 
the  evening,  could  not  take  place,  — that  the  arbitrator 
did  not  intend  to.  make  his  award,  without  hearing .  the 
evidence  of  GwiU  and  Tanson, — and  that  a  further  apt 
pointment  for  hearing  them  would  be  made  by  the 
arbitrator  — .  obtained  a  rule  nisi  for  setting  aside  this . 
sward. 

Peake  Serjt,  now  shewed  cause  against  the  rule,  aixj 
urged,  that,  under  the  circumstances,  the  arbitrator  was 
justified  in  making  his  award,  as  the  Defendant's,  at- 
torney had  evidently  been  endeavouring,  by  affected 
delay,  to  hold  the  Plaintiff  over  the  long  vacation.  It 
was  obvious  that  other  surveyors  might  have  been  found, 
equally  capable  of  making  an  estimate  for  the  Defend- 
ant as  Gktilt  and  I'ansony  especially  Herd  and  Robinson, 
who  were  present  at  the  trial:  but  if  the  Court  jhookl 
think  otherwise,  one  surveyor  would  liave  answered  die 
purpose  as  well  as  any  greater  number ;  and  had  the  De- 
fendant's attorney  been  disposed  to  act  fairly,  .TafiSOTuniglit 
have  >attended  the  .arbitrator,  at  »tbe  first*  meeting  on  the 
fiSd-of  June,  atf  it  did  not  appear  he  had  quitted  London 
till  the  24th.  It  would  be  observed,  too,  that  there  was 
not  theslightest insinuation  that  the arbitpator-bad  set* 
tied  the  damages  at  too  high  an  amount. 

D  d  *  The 
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S-r?v-9^'    before  the  arbitrator ;  but  the  Defendant  rtfudri^tovisl*' 
^pw^^fWi  cede  to  ^j^  they  get  aside  the  award,  leaving  the  Plain- 
tiff at  liberty  to  enforce  againtffh*  'Geftrf&iirt  lift  dgtie. 
ttttit  to  tenter  mid  tfte  rtile  df '  rM'pftut  tat  Vefnstttkg 
th*  premises. 
~       ~  TtiitTSteoIolF. 


the  court 


Aov.a;.       (  Diulamobe  p«  Capon* 

In  order  to       THHIS  was  an  action  to  recover  the  price  of  a  horse, 

ihToWfe^  for'  *hic!l  t,1€  I)efendant  had  ag1*^  to  give  3Q& 
Court  of  Re-  and  another  horse  which  Was  valued  at  10/.  The  19fc 
quest's  Act,  ]|dlfS£  wW  delivered  to  the  PlainthT;  but  the  hofse  so(c^ 
both  Plaintiff*  %  tn6  Plaintiff  having  died  bhortly  after  it  had  bees* 
and  Defendant  delivered  to  the  Defendant,  he  fefosed  to  pay  the  50Aj* 

a^t'withiTthe  *nd  a*  tne  frial  °^  *^e  ^^  before  P&*  J.,  London, 
jurisdiction  of  sittings  after  J&aiier  term,  J  823,  endeavoured  to  shew, 
that  the  Plaintiffs  horse  had  been  mortally  diseased  at 
the  time  of  the  sale.  >Ttya  the  jury  were  induced  to  be* 
lieve ;  but  it  appearing  that  the  Defendant  had  sold  tn£ 
carcase  and  skin  of  the  dead  horse  for  i/»  lis.  64,  /*> 
verdict  was  ultimately  entered  for  that  sums  upoflf 
which 

Faugkan  Scrjt,  upon  an  affidavit  that  the  Defendant 
lived  within  the  jurisdiction  of  the  Sotdfmarh  Court  bf 
Bequests  (a),  obtained  a  rule  nisi  to  deprive  the  Plaint 

t» 

{a)  By  as  G*  %•  *•  47.  j.  4*  habitant  of  the  said  town  and 

which  establishes  a  court  of  re.  borough  of  &fc/£ti*irirv  «nft'ttr 

qnctaa  for  tjbe  borodgh  t>£  &WJ*  all  the  resiantt  and  fnilabHaaf* 

wark    and    its  vicinity,    it    is  within  the    several  parishes'  of 

enacted,   *  That  from  and  af-  St.  Saviour*  Sts  Maty  at'JVto-i 

ter  the  29th  dayiof  September,  hqg*mf    St.   Mary    Ma&tah* 

27409  it  shall  and  may  be  lawful  B^tmdsty,  C&Htt  Gburcb,~tett 

to  and  for  every  reaiant  and  in-  part  of  St*  Saviour's,  St.  Mary 

Lambeth 


i*  4ltr  ftnAfck:  Y«ii»W  Gfi<*  W/ 


s69» 


tiff  «f  1*  dot*  *fcrr«t*fttt>  ttafcr**  dfc-  Be&kfent,       r£££l 

.  .,,  tfiBKfiWttP 


■  ;i .'  ■  n* .  ■  ■  tt *  "■■  »■ « ■  ■ 

Lamtetb  and  ft.  Mary*  at  Ito- 
tJberbtibc>  in  the  county  of  far* 
rr»,  and  to  and  for  all  afiB 
every  person  and  persons  renting 
or  keeping  any  shop,  shed,  stall, 
or  stand,  or  seeking  a  livelihood 
within  the  said  town  and  borough, 
or  within  any  of  the  Jnriahes, 
limits,  or  precincts  aforesaid*  who 
nov/have  or  hereafter  shall  have 
ajpf>debt  or  debts  owing  unto 

Sun,  her,  or  them  nob  exceeding, 
le  sum  of  forty  shillings,  by  any 
person  or  persons  whatsoever  in- 
habiting or  seeking  a  livelihood 
within  the  said  town  and  bo- 
rough, or  within  any  of  the  pa- 
rishes, limits,  or  precincts  afore- 
said, to  cause  such  debtor  or 
debtors  so  inhabiting,  or  seeking  a 
livelihood  as  aforesaid,  tb  .be- 
warned  or  summoned  by  tfeft. 
chief  bailiff  of  such  town  and 
borough  for  the  time  being,  or 
fclMfeputy  ofiorr  or  ofictrt*  (whir 
are  hereby  appointed,  authorised, 
and  required  to  execute  all  war- 
rants, precepts,  and  process  of  the 
saj4  Goon  ijf  K*ipH*ts,)  by  writ* 
ipg  \ph  at  .the  dweJlwn>hoVsear 
place  of  abode,  shop,  shed,  stall, 
stand,  or  any  otter  place  of  tieel- 
in#  tof  such  debtor  or  debtors,  or 
by  any  other  reasonable  warning 
or  notice*  to  appear  before  ike 
ssajitawsioaera  of  the  laid  coast* 
*s>  Jm  JM4  at.  oDrin  the  pbco 
afcesaidi  and  that  the  *aid  com* 
xnjssionersr  or  .any  three  or  mom 
of  tfony*haj)»  *fter  such  «ua>. 
moju  as.  afamaid,   have   fuB 


power  and  authority,  by  virtue 
of  this  act,  to  make  or  cause  to 
oe^ide  Wch"  acts,  order  or  or- 
ders, decrees,  judgments,  and 
proceedings  between  such  party 
■or  parties*  plaintiffs,  add  hie,  her, 
or  their  debtor  or  debtors,  de- 
fendants, touching  such  debts-naT 
exceeding  the  sum  of  forty>shut 
lings  in  question  before  them,  as 
they  shall  find  to  stand  with 
equity  and  good  conscience  t  and 
all  such  acts,  decrees,  judgments,  | 
and  proceedings,  order  or  orders, 
stall  be  entered  and  registered  in 
a  book  to  be  kept  for  that  pur- 
pose by  the  clerk  or  clerks  of  the 
said  court,  or  his  or*  their,  suffi- 
cient deputy  or  deputise  and* 
shall  be  observed,  performed,  and 
kept  in  ail  parts,  as  weB  by  the- 
glaffltUT  a»  the  4chaor  or-deftaoV 
ant." 

Sect.  5.  "  And  fbr  the  more 
due  andstajiiiiBSfinKeeolnginrka 
said  court,  intended  to  be  estab- 
lished by  this  act,  it  is  hereby 
further  enacted,  that  it  shall  and 
may  fee ,  lawful  €0*  the  said  torn- 
TnissioncrS|Or,any  tfaeeformore 
of  them,  to  administer  an  oath  to. 
tht  plaiwm*  or  defendant; and  to* 
Hsck  witness  or  witnesses  as  shall 
be  produced  by  each  party,  and 
aba  to  all  the  officers  of  *ae  said 
eouiVrdr  nrcontaatung  any  bust* 
nest  relative  ihtsvd&esv  tfthavaW 
cammissjonats,  or  any  three  or 
of  them,  ahai  so  tb»k>  tr 


'•*  r.s 


Btct.  6»    "  And  be  it  further 
-■»--.  enacxeaV 


%  "^^^  c,  12S.  *  16. ;,  and  though  th#  j#  m*  J3Pt9*s^iiSJs 
^w'  after  the  commencement  of  the  preselection*  j*  w*# 
CAsm*.  passed  before  this  application,  and, t%  therefore,  con- 
elusive  against  it.  AUall  eteats, efeu  with  r<*i**t  fc> 
the  present  action,  the  22Gf.  2>  c-^7*  ia  replied, ^ 
least  a*  to  the  clause  about  costs*  by  the  46  G.  3.  c.  87;; 
and  the  provisions  of  that  act  do  not  apply  to  a  case 
like, this,  where  the  Plaintiff  seeks  to  reeover,  in*  a 
c|ebt,  but  unliquidated  damages  for  a  breach  of  €tln- 
t^cjU  Ever*  if  the  28  G.  2.  c.  47.  .  should  be  h*U» *> 
be  still  in  force,  it  is  inoperative  except  where  bttb. 
parties  live  within  the  jurisdiction  of  the  .Court  pftjCpitot 
science.  .  \v  . 

,  Vaughan  contended,  that  2?  G.  2.  c*  47.  was-  not^n** 
pealed,  but  extended,  by  46  G.  8  <;.  87^  and  thai  it.waa, 
only  required  by  the  sixth  section  of  22  Gt$.  <v4#r* 
that  the  Defendant  should  live  within  the  jurisdiction  ta£ 
the  court,    while  under;  4$  ft,  3,  c,  87*  s*  6.f    peraxtv 


ettacted  by  the  authority  afore-  such  action  shall  depend,  thaj  at 

sait)»taataf  ia.  say  action  of  debt,  the  time  of  commencing  such  ats» 

or  action  on  the  case  upon  an  or-  •  tion  such  defendant    was  ian**; 

sumptit  for  recovery  of  any  debt,  bitant  and  resiant  within  the  said, 

ta  be  seed  ex  prosecated  against  tawa  and  borough  of'StmtJbwAt-ti 

any  person  or  persons  aforesaid,  or  any  of  the  parishes*  limits,,  orr 

'  in  any  of  the  king's  courts  at  precincts  aforesaid,  in  th&cgufltiyi 

Westm$n*ter%  or  elsewhere  out  of  ciSttrny,  and  was  liable  to  be 

the  said  Court  of  Request*  it  warned  or  siuntifoaed  brfd*r'**W' 

shall  appear  to   the  judge,  or  said  Court  of  Requests i for tfucj*) 

judges  of  the  court  where  such  debt,  then  and  in  such  case  the 

action*  shall  be  sued  or  prose-  said  judge  or  judges  shaftWa*- 

cuted,  that  the  debt  to  boreco-  Iow.the  said  plamosTany  cost*  oft 

vered  by  the  plaintiff  in  such  ac-  suit,  but  shall  award  that  the  m$ ; 

tion  doth  not  amount  to  the  sunt  plalnthT  shall  pay  so  much  otAk 

of  forty.  shilling*  sad  the  da-  luiy  cotutottapirtydetottUirv 

fondant  in  such  action  shall,  duly  as  such  defendant  shel^  jnfftrii 

prove,  by  sufficient  testimony  to  prove  before  the  said  judge  or 

be  allowed  by  any  the.  judge  or  judges  it  hath  truly  cost  him  in 

judges  of  the  said  court  where*  the  defence  of  the  said  suit."  « 

;  living 


Ifr^lU^&ei^tr*  efrtWetf  to  sue:    Aft<toJthe  tatis*  6f      l^ft^ 
*U<i*fc,  •***  *1.  ***.*&  was  a  dfetinc*  debt  ibr  money  ^^J^r 
hh<f  *nd  received  to  ;tho  PimntHTs  ttseV   Hie  4  O.4.  ^ 

rJ'WS*  w*fc  passed  toe*  recently  to  affect  any  proceeding      CA**fc f 
id  the. present  action/  and  the  Goart  of  Requests'  act* 
*ere  ril wa)*  cohstrinxl  k^raU^    '• 

"    >      .  » -■'         -»  •    Cur.  adv.  vtdt. 

•"■>      ■     - i  -"    •'••'• 

l  Tttisday  Pm-A  J.  delivered  the  judgment  drtheOourt. 

''We  are  of  opinion,  under  the  circumstances  I'  am 
about  to -state,  that  wcougfet  hot  to  aecode  to  the  appli* 
d&tioh  which  has  been  made  on  the  part  of  the  Defend* 
avKi  timter  the  stat.  VftG. 2.  c.  47.,  although  wc  are  6F 
opinion  that  that  act  has  not  been  repealed  by  the 
46 G.  3.  r.  87.,  the  title. of  which  is,  "  An  act  to  ex- 
plain* ametid,  and  render  more  effectual  two  acts  passed 
ifr'the  twenty-second  and  thirty-second  years  of  his  late 
majesty/ for  the  more  easy  and  speedy  recovery  of  small 
ckbtt  within  the  town  and  borough  of  Southroar/c,  and 
the  several  parishes  and  places  in  the  said  act  men- 
tioned." Whence  it  appeal-that  the  92d  Gr.  2r  c.  47/ 
is  only  so  far  affected  as  concerns  the  extending  of 
the  jurisdiction  of  the  Court  of  Requests.  Bat  the 
point  on  which  we  decide,  and  which  never  appears 
to  have  been  taken  in  any  of  the  cases  on  the  Soutfiwark 
act,  is,  that  under  the  provisions  of  that  act,  both  the 
PFain tiff  and  Defendant  must  be  resiant  within  the  juris* 
elation  of  the  inferior  court.  The  words  of  the  London 
Cburt  of  Request*'  act,  14  G.2.  c.  10,,  are  nearly  the 
same   as  those  employed  in.  2%  G*2,  c*47»    And  in 

Webb  v.  Br&am{a)  (a  case  under  the  London  act)  it  was 
holden^  that  both  Plaintiff  and.  Defendant  must  be 
reaiantwitbin  the  jurisdiction;  and  under  the  fourth  and 
fifth  sections  of  the  22  Gr.  2.  c.  47.  it  is  also  equally 

*i  t      }  i' 

(a)  $T.R.5SS. 
'    s-  clear, 


M 


ca$£s  in  iftdtiMftAtf  f  fefeM 


rt»: 
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clear,  that  both  parties  must  be  so  raiant.  It  is  con- 
tended, that  the  46  6.  S.  c.  87.  has  made  some  differ 
ence  in  this  respect,  because  (a.  6.)  it  gives  the  privilege 
of  suing  in  the  Souttnoatk  toon  o^R^querts,  16  tipper- 
sons  residing  in  the  parishes  mentioned  in  the  preamb 
and  elsewhere:  but  we  think  otherwise.  The  act  I 
mentioned  all  the  parishes  enumerated  in  22  G.  2.  c.41n 
and  in  the  preamble,  says,  *«  And  whereas  it  would 
greatly  tend  to  the  improvement  and  encouragement'  of 
trade  in  the  said  town  and  borough  of  Sotstkwarkf  and  the 
eastern  half  hundred  of  Brixton,  and  to  the  necessary 
support  and  protection  of  useful  credit  within  the  same, 
if  the  powers  of  the  said  court,  under  the  said  two  Merited 
acts  of  parliament,  were  extended  to  the  recovery  of 
small  debts,  not  exceeding  5/.,n  and  then  enacts  thai 
"  it  shall  and  may  be  lawful  for  any  person  or  per- 
sons," to  sue,  "  whether  residing  within  the  said  town 
and  borough  of  Soutkwark,  and  the  said  eastern  naif 
of  the  hundred  of  Brixton,  or  elsewhere;'9  that  is,  else' 
where  within  the  parishes  before  enumerated.  We  think 
this  the  true  construction  of  the  acts,  and  that  in 
adopting  it,  we  do  not  violate  any  principle,  or  impugn 
any  decided  case. 

Rule  discharged 


.!./*! 
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Hudson  ikhJ;  Another  *a  Mawobxbaww*  *W*r* 

^HIS  was  «u  action  on  a  policy  of  insurance  against  Where  the 

perils  of  the  sea ;  and  the  only  question  between  the  Habdft  in  *n 
parties  was,  whether  the  Plaintiffs  were  entitled  to  claim  n^ne  ?f^cf 
froifi  the  Defendant  a  total  loss,  with  benefit xif  salvage,,  of  imunnce, 
or  an  average  loss  only.    At  the  London jk\sn&  afte*  ^^gfreco" 
Hilary  term,  4  822,  the  jury  found  9  verdict  for  an  aver-  average  bat, 
age  loss  only.  obtainedanew 

]  The  Plaintiffs  applied  for  a  new  trial,  which  was  of  the  first  triat 
granted,  and  the  costs  of  the  -first  trial  were  ordered  being  directed 

to  abide  the  event.     At  the  second  trial,  which  took  toaI>ide^e 
~  .    .  7  event,  and  at 

place  at  the  sittings  after  Michaelmas  teem,  U&22,  the  the  second 

jury  again  found  a  verdict  Jbr  an  average  leas  only.  Tlie  trial  recovered 

Plaintiffs  taxed  their  costs  in  -the  present  term,  wlien  the  J^  tnan  m 

prothonotary  allowed  them  .their  costs  on  one  trial,  but  average  lots 

refused  to  allow  the  Defendant  any  costs  on  the  oih«r  ^dc^jtkd 

trial,  unless  the  court  should  ^ive  an  order  to  t$Mt  effect*  to  the  cotu  of 

Previously  to  the  two  trials  in  which  the  Defendant  "^  *•     , 

,      «  ,  .        trials  only,  and 

was  Concerned,  the  same  question  upon  the  some  lews  the  Defendant 

had  been  tried  in  an  action  against  another  insurer,  in  to  the  costs  of 

j^hich  the  Plaintiffs  recovered  for  a  total  loss  (a),  but  ndther' 

some  additional  facts  had  been  proved  on  the  {urt  of  the 

Defendant,  in  the  actions  so  which  he  was  a  party. 

Taddjf  Serjt.  having  obtained  a  rule,  calling  on  the 

Plaintiffs  to  shew  cause  why  the  prothonotary  should 

not  tax  the  Defendant  his  costs  for  the  first  trial  in 

Hudson  v.  Marjoribanks, 

Vaughan  Serjt.,  who  shewed  cause,  objected,  that  no 
money  had  been  paid  into  court,  and  that  the  prothono- 

(*)  Hudson  v.  Harruon,  3  &  &  B*  97. 

tary's 
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tary*s  allocatur  was,  as  the  rale  for  the  new  trial  required 
it  should  be,  according  to  the  event. 

Taddy.  As  the  Plaintiff  sought  by  the  second  trial 
to  recover  more  than  he  had  recovered  in  the  first,  and 
as.jhe  failed  in  his  object,  the  event  was  against  him.  To 
put  any  other  construction  on  the  word  event  in  the 
rule  for  a  new  trial,  would  be  a  mockery  of  the  Defend- 
ant, inasmuch  as  the  question  was  not  whether  there 
had  been  ttftyloss;  for  that  was  never  disputed;  but 
how  much  the  Plaintiffs  were  entitled  to  recover;  so 
that  the  Plaintiffs  were,  on  both  trials,  secure  of  a  ver- 
*  diet  for  some  damages.  But  if  the  Defendant  be  bolden 
to  have  succeeded  on  one  of  the  trials,  he  is  entitled  to 
the  costs  of  that  one.  Chapman  v.  Partridge,  (a)  The 
rule  of  both  courts  is,  that  where  the  same  party  suc- 
ceeds on  both  trials,  he  is  entitled  to  the  costs  of  both. 
Tielawny  v.  Thomas (b\  Austen  v.  Gibbs.  (c)  If  the  De- 
fendant could  have  paid  money  into  court  he  would 
therefore  have  been  entitled  to  the  costs  of  both  trials; 
but  money  could  not  be  paid  into  court,  for  the  average 
was  not  adjusted;  and  the  reasonable  course  under  the 
present  circumstances  seems  to  be,  that  each  party 
should  have  the  costs  of  one  trial. 


He  Court,  however,  said,  they  thought  that  justice 
had  been  done,  and  the  rule  was 

Discharged. 


(a)  %  N.  R.  38s.  (b)  %  H.  BJ.  641.  (c)  8  T.  Xb&i* 


CASES 

ARGUED  and  DETERMINED  1824. 


IN  THE 


Court  of  COMMON  PLEAS, 

AND 

OTHER  COURTS, 


IN 


Hilary  Term, 


In  the  Fourth  and  FiRh  Tears  of  the  Reign  of 
George  IV. 


MEMORANDA. 

QN  the  first  day  of  this  term  Sir  Robert  Gfflord,  Knt. 
took  his  seat  as  Chief  Justice  of  this  court  in  the 
room  of  Sir  22.  C  Dallas,  Knt.,  who  resigned  that  situ- 
ation in  the  preceding  vacation;  and  on  the  Sd  of 
February,  in  this  term,  Sir  Robert  Gjffbrd  was  gazetted 
a  peer  by  the  style  and  tide  of  Baron  Gjffbrd  of  St.  Leo* 
nord**  in  the  county  of  Devon* 

Bichardam  J.  was,  by   ill  health,  prevented  from 
attending  in  court  during  the  whole  of  this  term* 

Vol.  I.  fie 
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Jan.  *3« 


DlLLAMORE  V.  CAPON. 


The  Court 
will  not  re- 
Bcind  a  rule 
on  the  ground 
that  at  the 
time  of  discus- 
sion the  parties 
omitted  to 
present  to  the 
notice  of  the 
Court  a  sta- 
tute which 
might  have   , 
affected  its 
decision. 


JfAUGHAN  Serjt  moved  for  a  rule  nisi  to  rescind 
the  rale  of  this  court  made  in  the  above  cause  on 
the  last  day  of  last  term.  The  motion  was  made  on  the 
ground  that  the  reason  given  for  the  decision  in  the 
case  (ante,  891.)  was  opposed  to  the  express  provision 
of  Ji  clause  in  the  statute  of  32  6. 3.  c.  6.,  which  had 
not  been  distinctly  presented  to  the  notice  of  the  court. 
The  clause  is  as  follows :  "  Whereas  doubts  have  arisen 
whether  any  person  or  persons  inhabiting  within  the 
said  limits,  and  indebted  to  persons  who  do  not  live 
within  the  same,  are  subject  to  the  jurisdiction  of  the 
said 'court,  be  it  enacted,  that  from  and  after  the  5th 
April,  1 751),  all  persons  whatsoever  inhabiting  within  the 
limits  of  the  jurisdiction  of  the  said  court  of  requests, 
shall  be,  and  are  hereby  declared  to  be  subject  to  the 
process  and  jurisdiction  of  the  <said  court  for  any  debt  or 
debts  by  them  or  any  of  them  then  or  at  any  time  or 
times  thereafter  owing  to  any  person  or  persons,  bodies 
politic  or  corporate,  not  exceeding  the  sum  of  40s* 
although  the  plaintiff  or  plaintiffs  suing  out  such  process 
shall  not  inhabit  or  reside  within  the  said  borough  of 
Satdknark,  or  any  of  the  parishes  mentioned  in  the  said 
recited  act,  or  the  liberties  or  precincts  theretff,  any 
thing  in  the  said  former  act  contained  to  the  conttay 
notwithstanding ;"  and  Vauglian  contended  it  Was  usual 
to  reconsider  a  decision  which  had  been  erroneously 
pronounced  in  consequence  of  an  omission  to  present  to 
the  court  all  the  materials  essential  to  thto  formation  of 
an  accurate  judgment. 

But 
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"  But  the  Court  declined  taking  into  consideration  the  1894. 
effect  of  the  clause  now  cited,  and  refused  to  rescind  the 
rule,  upon  the  ground  that  the  parties  ought,  on  the 
former  discussion,  to  have  presented  to  the  court  every 
thing  that  they  deemed  essential  to  the  support  of  their 
case.  That  however  it  might  be  open  to  other  parties  to 
question  the  correctness  of  any  given  decision,  it  would  Oc- 
casion unbounded  inconvenience  if  the  parties,  who  were 
themselves  the  objects  of  the  decision,  should*  after  their 
case  had  been  deliberately  discussed,  attempt  to-open  it 
again  upon  the  ground  of  any  oversight  occasioned  by 
their  own  neglect. 

Role  refused. 

Upon  a*  subsequent  day,  Park  J.  said  he  had  again 
examined  all  the  statutes  affecting  the  case,  and  particu- 
larly the  clause  above  referred  to,  and  that  it  would  not 
in  any  way  have  affected  the  judgment  of  the  court  had 
it  been  pressed  on  their  notice  at  the  first  discussion* 


COBBOJLD  V.  CASTON.  S«*.*4. 

\ 

ASSUMPSIT  on  the  breach  of  agreements  by  the  Held,  that  an 
master  of  a  ship  to  convey  corn  within  a  given  itf**0***  to 
time  from  Ipswich  to  Hull,  and  having  delivered  it  at  at  $%  ^j 
Hull,  to  fetch  from  the  port  of  Blyth,  and  deliver  to  the  convey  them 
Plaintiff  at  Ipswich  a  cargo  of  Cawpermain  coals  at  29$.  £  in^t^ 
per  chaldron,  to  be  paid  on  delivery  thereof.  under  the 

The  six  first  counts  of  the  declaration  were  confined  Jf1*1**  rf 
to  the  agreement  respecting   the  corn;    the  seventh, 
eighth,  and   ninth   to  the  agreement    respecting  the 
coals. 

E  e  2  At 
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At  the  trial  before  Qurrwgh  J.,  London  sittings  after 
Michaelmas  term  last,  it  appeared  that  the  agreement* 
were  oral,  and  the  Defendant  discharged  himself  of  thai 
which  related  to  the  corn,  by  shewing  that  stress  of 
weather  had  prevented  the  performance  of.it;  but  or 
that  which  related  to  the  coals  the  Plaintiff  obtained  a 
verdict 


Pell  SerjL  now  moved  for  a  rule  nisi  to  set  aside  tht» 
verdict,  and  enter  a  nonsuit,  on  the  ground  that  the 
statute  of  frauds  required  that  an  agreement  of  this  kind 
should  be  in  writing*  He  cited  Garbuit  v.  Watson  («) 
to  shew  that  this  case  did  not  fall  within  the  principle  of 
those  which  had  been  holden  not  to  be  affected  by  the 
statute  of  frauds,  because  the  goods  which  were  the  sub- 
ject of  agreement  were  not  capable  of  immediate  delivery. 
In  Garbutt  v.  Watson  there  was  an  oral  contract  for  a 
quantity  of  flour,  which  was  not  ground  at  the  time  of 
the  contract;  but  BayUjj  J.  said  it  was  immaterial  whe? 
ther  the  flour  was  ground  at  the  time  or  not:  so,  it  wa» 
immaterial  here  whether  the  coals  were  at  the  time  of 
the  contract  ready  at  the  pit's  mouth  or  not.  If  the 
Court  should,  hold  otherwise,  a  ready  contrivance  would 
be  found  for  a  complete  evasion  of  the  statute.  A 
dealer,  for  instance,  might  orally  contract  to  sell  at 
Depffbrd  and  convey  to  London,  and  then  urge  that  the 
stipulation  for  conveyance  to  London  rendered  it  unne- 
cessary to  attest  by  writing  the  contract  to  selL 


Gifford  C.  J.  I  think  this  case  does  not  fall  within 
the  provisions  of  the  statute  of  frauds.  This  wa» 
not  a  contract  by  the  Defendant  to  sell  coals  to  the 
Plaintiff,  but  to  provide  them  for  him  at  Blyt/i,  and 
afterwards-  bring  them  to  Ipswich.     Suppose  he  had 


(a)  s&-&  <<*•  613. 


found 


in  the  4th  &  5th  Years  op  GEO.  IV. 

found  it  impossible  to  procure  the  coals  at  Blyih^  no  action 
would  have  lain  against  him  for  breach  of  contract  to 
deliver  coals;  and  this  distinguishes  the  present  from 
all  the  cases  in  which  there  has  been  a  sale  by  the  De- 
fendant. This  was  not  a  contract  to  sell,  but  to  provide 
Coals,  and  afterwards  to  carry  them  to  Ipswich.  I  enter- 
tain no  doubt  on  the  point,  and  the  verdict  must  stand. 
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Park  J.  This  falls  within  the  distinction  which  has 
been  taken  in  all  the  cases,  and  is  not  a  contract  for 
sale,  so  that  the  supposition  which  has  been  made  of  a 
sale  at  Deptford,  accompanied  with  an  agreement  for 
conveyance  to  London,  does  not  apply.  The  coals  were 
not  sold  by  the  Defendant,  but  were  to  be  procured  by 
him. 

Burrough  J.  There  was  no  part  of  the  bargain 
respecting  the  coals  binding  on  the  Defendant,  but  the 
agreement  to  bring  them  to  Ipswich. 

Rule  refused* 


Sells  v.  Hoare  and  Others- 


Jan.  S4« 


rl*HIS  was  an  action  for  an  excessive  distress  for  rent.  In  an  action 

In  the  principal  counts  of  the  declaration,  the  Plain-  *?  *"  exccf- 

tiff  averred  that  a  small  sum,  to  wit,  \U  S&,  and  no  for  rent, the 

more  being  due,  the  Defendants  had  distrained  for  95/#  Plaintiff  need 

At  the  trial  before  Burrough  J.,  Middlesex  sittings  aftej  jJJ^  $£  ^ 

last  term,  the  Defendants  having  succeeded  in  shewing  cue  amount  of 

that  at  all  events  82/.  105.  was  due,  and  also,  that  in  con-  *"?  ?ue-   t 

It  u  no  bar 

to  such  an 

action,  that  between  distress  aud  sale  of  the  goods  distrained,  the  parties  come  to  a 

arrangement  respecting  the  sale. 

E  e  3  sequence 
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1634;  .  sequence  of  an  arrangement  between  the  parties,  no  sale 
of  the  goods  distrained  took  place,  the  jury  gave  a  ver- 
dict for  the  Plaintiff,  damages  only  Is.;  and  the  learned 
Judge  certified  to  deprive  him  of  costs. 

Vaughan  Serjt,  on  the  part  of  the  Defendants,  now 
moved  for  a  rale  nisi  to  set  aside  this  verdict,  and  enter 
a  nonsuit,  on  the  ground,  first,  that  the  gist  of  the 
action  being  the  excess  of  the  distress,  that  excess  could 
not  be  shewn  till  the  Plaintiff  first  established  what  sum 
was  actually  due,  and  that  therefore  it  was  material 
for  him  to  have  shewn  that  \L  3s.  was  the  sum  due, 
although  that  sum  had  been  mentioned  under  a  scilicet. 
Secondly,  that  the  action  for  an  excessive  distress 
would  not  lie,  unless  there  had  been  a  sale  of  the  goods 
distrained ;  and  that  the  sale  having  in  the  present  in- 
stance been  abandoned  in  consequence'  of  an  under- 
standing between  the  parties,  the  Plaintiff  ought  to  have 
been  nonsuited. 

A  new  trial  was  also  prayed  upon  a  question  of  fact, 
in  case  the  rule  should  be  refused  as  to  the  entering  a 
nonsuit. 

But,  as  to  the  first  point,'  the  Court  was  clearly  of 
s  opinion,  though  the  present  action  was  vexatious  and 
ought  not  to  be  encouraged,  that  it  was  not  incumbent 
on  the  Plaintiff  to  prove  as  the  sum  really  due  for 
rent  the  precise  amount  stated  in  the  declaration,  the 
substantial  allegation  being,  that  more  was  distrained 
for  than  was  actually  due;  and  as  to  the  second,  that 
the  arrangement  between  the  parties  respecting  the  sale 
of  the  goods  distrained,  did  not  divest  the  Plaintiff  of 
his  right  of  action. 

Rule  Refused- 
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182*. ; 

Edwards  v.  Bell  and  Others.  /*».*;. 

(^  ASE  far  a  libel    The  declaration,  after  an  intro-  The  <kdar- 

dactory  statement,  that  the  Plaintiff  was  a  pastor  ^^^^ 
or  minister  of  certain  dissenters   at  Great  Marlvm,  withpubfish- 
charged  the  Defendant  •  with  having  falsely,  wickedly,  l"g.the,^, 
and  maliciously  published  of  and  concerning  the  Plain-  again*  the 
tiff  as  such  pastor,  a  libel  to  the  tenor  and  effect  fol-  Plaintiff,  a 
Imrin*-  dissenting 

iOWin*"  minister.    «A 

.    *'  A  serious  npsunderstancRng  has  recently  taken  serious  misun- 

pkce  amongst  the  independent  dissenters  of  Great  Mar-  j**1*""^ 

lam  and  their  pastor,  in  consequence  of  some  personal  taken  place 

invectives  publicly  thrown  from. the  pulpit  by  the  lat-  wnongstthe 

ter,  against  a  young  lady  of  distinguished  merit  and  l&Jcn*enof 

spotless  reputation.    We  understand,  however,  that  the  Great  Mario** 

natter  is  to  be  taken  up  seriously.     Bucks  Chronicle:*      *nd  .tbeir  P"" 
_      _  0     _  ,  J  ♦    *    •      ™.        tor,  m  conse- 

The  Defendants,  who  were  proprietors  of  the  Ttmes  qUCncc  of 

newspaper,   pleaded,    First,    the    general  .issue.      Se-  some  personal 

eond,  that  before  and  at  the  time  of  the  speaking  and  pubiiciy 

publishing  the  several  scandalous  words  by  the  said  thrown  from 

the  pulpit  by 
the  latter9  against  a  young  lady  of  distinguished  merit  and  spotless  reputation.  We 
understand* however,  that  the  matter  is  to  be  taken  up  seriously.  Bucks  Chronicle" 
'  The  Defendant  pleaded  that  the  Plaintiff,  whilst  officiating  as  minister,  published' 
from  a  part  of  a  chapel  assigned  to  him  as  minister  for  the  deliver)'  of  a  sermon,  to 
and  in  the  presence  of  his  congregation,  of  and  concerning  one  M,  F»  a  teacher  o£ 
a  certain  Sunday  school,  the  scandalous  words  following  :  *  I  have  something  to 
say,  which  I  have  thought  of  saying  for  some  time,  namely,  the  improper  conduct 
of  one  of  the  female  teachers,  her  name  is  Miss  Fair  ;  her  conduct  is  a  bad  example 
atid  disgrace  to  the  school ;  and  if  any  of  the  children  dare  ask  her  to  go  home, 
she  shall  be  turned  out  of  the  school,  and  never  enter  it  again.  Miss  Fair  does 
more  harm  than  good ;"  and  thereby  gave  great  offence  to  divers  of  the  dissenters, 

io  wit,  one  and  one r— >  and  occasioned  a  serious  misunderstanding 

amongst  the  dissenters.  Verdict  for  Defendant:  Held,  upon  motion  to  enter  a. 
verdict  for  Plaintiff  non  obit  ante  veredicto,  that  the  plea  was  a  sufficient  answer  to* 
the  libel  charged. 

E  c  4  Plaintiff, 
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1324.  Plaintiff  as  hereinafter  mentioned,  one  Margaret  Mar 
-  ■[  f  did  assist  in  the  management  and  conduct  of  a  certain 
„,  Sunday  school,  and  was  a  person  of  distinguished  merit 

Bell.  and  spotless  reputation!  and  thai  the  Plaintiff,  veil 
knowing  the  premises,  before  the  several  times  <£  print- 
ing and  publishing  the  several  supposed  libels  by  die 
Defendants*  as  i»the  declaration  mentioned,  to  wit, 
on  the  f>th  Qi4frit9  188%  «t  Qreat  Marlow  iifousakl, 
just  before  his  preaching  and  delivering  a  certain  dis- 
cour^  or  sermon*  then  and  there  by  him,  a»-feimlt$a** 
tor  or  mio^r  3*kJre#**J  and  preaahed  to  *  certain 
coflgrqgfrtion  of  the  said  dissenter*  assembled  for  the 
purpose  of  (amongst  other  things)  hearing  the  said 
discourse  or  sermon,  in  a  certain  chapel,,  add  whilst  4er 
the  plaintiff,  was  officiating  in  the  said  chapel  as  pastor 
on  minister*  spoke  and  published  from  a  certain  part  or 
statin  of  the  said  chapel,  assigned  to  him  as  foster  or 
minister  for  the  .preaching  wd  delivery  of  tbedisoraiae 
or  sermon,  and  to  and  in  the  presence  of  the  oongre* 
gation,  of  and  concerning  Mergarei  JRstr  these  scandal- 
ous words  following :  "I  have  something  teaay  which 
I  have,  thought  pf  paying  for  some  time,  namely,  die  «- 

.  proper  conduct  of  4>ne  of  the  female  teacher*,  her  namab 
Miss  jam;.  ter  conduct  i*  a  bad  example  and  disgrace 
to  the  school,  and  if  any  of  the  children  dare  ask  her  So 

,gp  hoi^e,  *he  *ball  be  turned  out  of  the  school  andfteter 
cater  it  again;  Mis*. .Fair  does  more -harm  titan  goodf 

t and  thereby  then  gftd  there  gave  great  offence  to  divers 
of  the  said  dissenters,  to  wit,  one  Joseph  Wright  the 
elder,  one  Josepk  Wright  the  younger,  one  Ojamud  Wa$k- 
boiwTi,  one  William  IVright,  one  SarahPuddifant^  and 
one  Ann'  Jaques,  aud  occasioned  a  serious  misunder- 
standing amongst  the  said  dissenters  in  the  declaration 
mentioned;  wherefore  the  Defendants  did  afterwards, 
to  wit,  at  the  several  times  when,  &c  in  the  declaration 
mentioned,  print  and  publish  the  supposed  libels  in  the 
declaration  mentioned,  as  they  lawfully  might,  for  the 

cause 
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cause  aforesaid,  which  are  the  same  printing  and  pub-  1824. 
lishtng  the  supposed  libels  in  the  declaration  mentioned, 
sad  this  they  are  ready  to  verify,  &c.  There  were  other 
plea*  to  the  same  efibct,  upon  which  issue  was  joined. 
.  At  the  trial  before  Burrough  J.,  London  adjourned 
sittings  after  Trinity  term  last,  a  verdict  having  been 
.  found  for  the  Plaintiff  on  the  general  issue,  with  40*» 
,  and  for  the  Defendants  on  the  special  pleas* 


All  Serju  in  the  last  term  obtained  a  rule  nisi,  to 
:  enter  up  a  verdict  for  the  Plaintiff,  notwithstanding  the 

•  verdict  found  for  die  Defendants  on  their  special  pleas, 
;  on  the  ground  that  the  pleas  were  no  answer  to  the 
,  charge  in  the  declaration* 

.  Vaugian  and  Toddy  Serjts.  now  shewed  cause.  The 
plea  supports  in  substance  all. that  is  stated  in  the 
alleged  libel,  and  the  Plaintiff  cannot  recover  unless 
he  shows  that  the  Defendants'  publication  cdntained 
a  wUfitl  and  malicious  misrepresentation  of  the  expnes- 
sions  used  by  the  Plaintiff.  In  Levis  v.  Clement  (a\ 
the  Defendant,  in  addition  to  stating  the  Plaintiff's 

*  pgpoeodingfr  Aapscterissd  them  with  a  heading  of 
.his  own,  "  Shamefiil  Conduct  of  an  Attorney;"  but 
,  here  the  libel  simply  charges  the  Plaintiff  with  the' fact 
.of  having  employed  personal  invective,  and  the  plea 
1  supports  the  charge  by  setting  out  the  language  used* 

This  was  the.  only  course  the  Defendants  could  take, 
for  it  would  not  have  been  permitted  tbem,  in  ge- 
neral terms,  to  affirm  the  libel.    T  Anson  v.  Stuart  (b)9 

;  Hplptes  Y*Cate$by.  (e)  It  is  sufficient  if  the  words  set  out 
in  the  plea  support  the  substance  of  the  charge  con- 
tained in  the  libel*  Woolmth  v.  Meadows  {d^  and  those 

,  words  dearly  constitute  personal  invective. 


to  3 


(a)  3B.&  1.  jq».  (e)  I  Taunt.  543. 

r.it.74*.         ■  ...  .W  s**tt,#^ 


Pell 
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1834*.  Pell  and  Peake  Serjtt.  in  support  of  the  role  argued, 

that  the  words  set  forth  in  the  plea  made  oat  a  charge, 
differing  in  the  following  respects  from  that  conveyed 
in  the  libel:  First,  it  must  be  inferred  from  the  libel, 
that,  in  consequence  of  what  had  occurred,  a  misun- 
derstanding arose  between  the  dissenting  minister  and 
his  congregation;  whereas,  by  the  plea  it  is  alleged, 
that  the  misunderstanding  existed  only  amongst  the 
congregation,  in  consequence  of  what  had  occurred, 
and  not  between  them  and.  their  pastor.  Secondly, 
it  must  be  inferred  from  the  libel  that  the  invective 
in  question  was  delivered  from  the  pulpit  in  the  course 
of  a  sermon,  whereas,  according  to  the  plea,  it  was 
delivered  previously  to  the  sermon.  Thirdly,  the  plea 
contains  no  notice  or  justification  of  the  imputation 
conveyed  by  the  last  word*  of  the  libel,  that  the  matter 
was  to  be  taken  up  seriously.  Those  words  are  a  gra- 
tuitous comment  upon  the  occurrence  by  the  editor,  and 
fall  within  the  objection  raised  in  Lewi*  v.  Clement* 
The  case  of  Woolttoth  v,  Afeadow  turned  on  the  acco* 
racy  of  the  words  of  the  libel*  and  not  on  the  precision 
requisite  in  a  justification.  Fourthly,  the  language  em- 
ployed by  the  Plaintiff  was  not  invective, -but  merely 
an  objection  to  the  course  puftubd  by  Miss  Fair. 

GiffardC-J.  This  was  a  motion  to  enter  up  a  ver- 
dict for  the  Plaintiff  in  an  action  for  a  Kbel,  notwith- 
standing a  verdict  found  foi*  the  Defendants,  upon  pitas 
justifying  the  libel.  The  Plaintiff  states  himself  to  be 
the  pastor  or  minister  of  certain  dissenters,  and,  after 
the  usual  introductory  matter,  that  he  was  of  good  cha- 
racter, and  had  never  been  guilty  of  the  misconduct  im- 
puted to  him,  alleges,  that  the  Defendants,  who  are  the 
proprietors  of  the  Times  newspaper,  published  a  libel 
against  him  in  these  words :  "  A  serious  misunderstand- 
ing has  recently  taken  place  amongst,  the  independent 
dissenters  of  Great  Marlcto  and  their  pastor,  in  conse- 
quence 
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qaence  of  some  pers6nal  invectives  publicly  thrown  from  1 824. 
the  pulpit  by  the  latter  against  a  yoifng  lady  of  distin- 
guished merit  and  spotless  reputation.  We  understand} 
however,  that  the  matter  is  to  be  taken  up  seriously* 
xBuck$  Chronicle/9  Undoubtedly  the  gist  and  sting  of 
the  charge  contained  in  these  words,  is,  that  the  Plain- 
tiff, by  pouring  forth  scandal  and  inventive  from  the 
place  usually  devoted  to  moral  And  religious  instruction, 
had  occasioned  a  misunderstanding  between  himself  and 
bis  congregation,  and  that  the  matter  was  to  be  take*  op 
seriously.  This  is,  indeed,  a  grave  charge,  but  the  De- 
fendants justify  it  as  follows:  "  That  the  Plaintiff  just 
before  the  preaching  and  delivering  a  certain  discourse 
or  sermon  by  him  as  pastor  or  minister,  addressed  to  a 
certain  congregation  of  dissenters,  assembled  for  the 
purpose  of  (amongst  other  things)  hearing  the  said  dis- 
course or  sermon  An  a  certain  chapel,  and  whilst  he 
the  Plaintiff  was  officiating  in  the  said  chapel  as  pastor 
or  minister,  spoke  and  published,  from  a  certain  part  or 
station  of  the  said  chapel  assigned  to  him  as  pastor  or 
minister  for  the  preaching  and  delivery  t>f  the  discourse 
or  sermon,  and  to  and  in  the  presentee  of  the  congre- 
gation, of  and  concerning  Margaret  Fair  :  these  scanda- 
lous words  following :  *'  I  have  something  to  say  which 
I  have  thought  of  saying  for  some  time,  namely  the  im- 
proper conduct  of  one  of  the  female  teachers,  her  name 
is  Miss  Fan\  bereonduet  is  a.  bad  example  aarf  disgrace 
to  the  shool ;  and  if  any  of  the  children  dare  ask  her 
to  go  home  she  shall  be  turned  out  of  the  school,  and 
never  enter  it  again.  Miss  Fair  does  more  harm  than 
good :"  And  then  they  allege,  that  the  Plaintiff  thereby 
gave  great  offence  to  divers  of  the  dissenters,  to  wit,  &c., 
and  occasioned  a  serious  misunderstanding  amongst  the 
said  dissenters.  Now  the  first  objection  to  the  strict  re- 
levancy of  this  justification  is,  that  the  charge  in  the 
.  libel  implies  an  invective  uttered  by  the  Plaintiff  hi  the 

course 
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lg^4.  Mne  6f  It  sermon. .  I  do  not  understand  the  libel  tcr 
convey  any  such  meaning ;  not  that  it  would  make  any 
great  difference  if  the  ftict  were  so;  but  the  charge  is, 

Bell.        that  the  Plaintiff  delivered  personal  invectives  from  the 
pulpit,  and  this  is  also  the  statement  contained  in  the 
plea.    Has  the  Plaintiff  then  uttered  personal  invective? 
If  I  understand  what  is  meant  by  personal  invective,  he 
could  scarcely  have  employed  stronger  language  for  that 
purpose.   "  Her  conduct  is  a  bad  example  and  disgrace 
to  the  school,"    And  not  content  with  that,  he  goes  on 
to  say,  "  Miss  Fair  does  more  harm  than  good."  These 
expressions  clearly  constitute  personal  invective.    It  is 
true- that  the  libel  ascribed  to  the  Defendants  in  the  de- 
claration goes  on  to  say,   "  It  is  understood  the  matter 
is  to  be  taken  up  seriously }"  but  the  gist  of  the  libel  is, 
the  charging  the  Plaintiff  with  having  delivered  invect- 
ives from  the  pulpit/    It  has  also  been  urged  that  the 
allegation  that  *  the  matter  was  about  to  be  taken  up 
seriously,"  implies  that  charges  were  about  to  be  pre- 
ferred against  the  Plaintiff  by  his  congregation,  and  that 
the  justification-  contains  no  answer  to  this  part  of  the 
libel.  I  do  not  see  that  the  allegation  necessarily  conveys 
any  such  meaning;    it  is  only  alleged  as  that  which 
naturally  followed  upon  die  Plaintiff's  conduct  oh  the 
occasion  m  question  $  and  the  charge  on  the  subject  of 
his  conduct  is  substantially  met  and  answered  in  Che 
justification.    It  has  further  been  objected,  that  the  libel 
alleges  a  misunderstanding  to  have  arisen  between  the 
pastor  and  his  congregation,  while  the  justification  al- 
leges the  misunderstanding  to  have  existed  only  amongst 
the  congregation :  but  even  in  that  respect  the  plea  sub- 
stantially supports  the  statement  contained  in  the  libel, 
and  the  rule  which  has  been  obtained  for  the  Plaintiff 
must,  therefore,  be  discharged. 

Park  J.    The  charge  complained  of  in  this  declar- 
ation, is,  that  the  Plaintiff  had  been  guilty  of  pronounc- 
ing 
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ing  a  personal  invective  from  the  pulpit;  and  it  would  18£4, 
have  been  no  answer  if  the  Defendants  bad  merely  re* 
afficmed  this  in  the  plea ;  they  are  therefore  obliged  to 
particularise,  and  they  say,  that  the  Plqiptiff,  whilst  of-  Bma. 
ficiating  as  minister,  published  from  a  part  of  a  chapel 
assigned  to  him  as  minister  for  the  delivery  of  a  sermon* 
to  and  in  the  presence  of  his  congregation,  of  and  con- 
cerning one  M.  Fair,  a  teacher  of  a  certain  Sunday 
school,  the  scandalous  words  set  forth  in  the  sequel.  It 
was  hot  necessary  for  them  to  say  that  this  took  place 
in  the  course  of  a  sermon ;  no  such  allegation  was  con- 
tained in  the  libel  complained  of;  but  the  expression* 
they  have  particularized  are  clearly  personal  invective  of 
a  very  serious  cast.  As  to  the  allegation  touching  the 
misunderstanding  between  the  congregation  and  their, 
pastor,  the  gist  of  it  has  been  Completely  met  in  the 
language  of  the  plea,  and  the  statement  that  the  matter 
was  to  be  taken  up  seriously,  though  part  of  the  pub- 
lication complained  of,  can  scarcely  be  termed  libellous. 

Burrouoh  J.  No  person  can  use  the  pulpit  for  the 
purpose  of  invective  against  individuals,  and  the  De- 
fendants were  entitled  to  justify  in  this  action,  by  shew- 
ing that  what  they  had  alleged  against  the  Plaintiff  in  that 
respect  was  borne  out  in  fact  In  such  a  case  it  is  suffi- 
cient if  the  substance  of  the  libellous  statement  be  justi- 
fied; it  is  unnecessary  to  repeat  every  word  which  might 
have  been  the  subject  of  the  original  comment.  As 
much  must  be  justified  as  meets  the  sting  of  the  charge, 
and  if  any  thing  be  contained  in  a  charge  which  <loes 
not  add  to  the  sting  of  it,  that  need  not  be  justified*  In 
the  present  case  the  Defendants  have  in  effect  justified 
all  they  asserted  in  the  libel  complained  of,  and  the  rale 
must  therefore  be 

Discharged. 
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Where  De-      rrHE  Defendant,  under  an  agreement  entered  into  at 
served  with  l^e  tr*al  °^  l^e  cm*8**  had  been  served  with  an  order 

an  order  of       of  court  to  reinstate  forthwith  premises  of  the  Plaintiff 

•^forthwith  which  the  Defendant  had  injured,  by  pulling  down  an  old 

premises  be-  partition  $nd  encroaching  on  them  by  a  new  one.     On 

longing  to  the  serving  the  order  of  court,  the  Plaintiff's  agent  omitted 

Held,  that  an  to  demand  orally  of  the  Defendant  a  compliance  with 

attachment  the  terms  of  the  order. 

could  not  issue       ^  ruje  ^  .  ^     ftn  attachment  having  been  obtained 

against  him  ° 

for  disobedi-  in  consequence  of  the  Defendant's  non-compliance, 

ence  of  the 

the  service  of         Vattghan  and  Toddy  Serjts*  insisted  that  the  Defend- 

it  was  accom*  ant  could  not  be  in  contempt  unless  an  oral  demand  of 

^"oral*  compliance  had  been  made ;   and  they  cited  Brandon  v. 

demand  of  Brandon.  (0) . 
performance. 

Pell  and  Peakc  Serjts.  in  support  of  the  rule  nisi, 
admitted,  that  by  the  general  rule  a  demand  was  ne- 
cessary before  a  party,  could  be  in  contempt  for  dis- 
obedience to  an  order  of  court ;  but  they  contended, 
-that  a  case  like  the  present  must  form  an  exception 
to  the  general  rule,  which  applied  chiefly  where  the 
wilful  disobedience  to  the  order  of  the  court  could 
not  be  complete  without  the  intervention  of  two 
parties ;  as  in  the  instance  of  an  order  to  pay  money 
at  a  given  time  or  place,  where  there  must  be  a  receiver 
as  well  as  a  payer.  So  that,  unless  the  receiver  were 
present  to  demand  compliance  with  the  terms  of  the 

(4)  x  £•&/>•  394. 

order, 
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erder,  no  contempt  could  be  committed ;  but  in  the 
present  instance,  the  order  was  to  be,  executed JorfAmtff 
and  the  hdtise  was  always  ready  to  receive  the  rein* 
statement  required,  to  that  the  service  of  the  order  was 
in 'itself  as  complete  a  demand  as  the  nature  of  the  case 
admitted.  r 

.  Gifford  C  J.  All  the  authorities  shew  that  before  an 
attachment  .can  be  enforced,  the  party  proceeded  against 
must  be  proved  to  have  committed  a  wilful  disobedience 
of  the  order!  of  court :  as  in  the  case  where  a  party  en- 
gaged to  pay  money  at  a  coffee-house  between  the  hours 
often  and  twelve,  he.  was  bound  to  be  there  within  the 
appointed  time^  arid  if  he  foiled  he  could  have  no  de- 
fence against  an  action ;  but  the  law  being  otherwise 
with  respect  to  an  attachment,  Eyre  CJ  J.  with  great 
reluctance  refused  to  compel  performance  by  that  means, 
considering  the  practice  imperative  which  requires  per- 
sonal service  of  the  rule,  and  a  personal  demand  and 
refusal  before  the  party  can  be  deemed  in  contempt. 
It  has  been  forcibly  argued,  in  the  present  .case,  that  the 
analogy  between  an  order  for  payment  of  money  and  an 
order  for  the  repair  of  an  edifice,  is  not  complete^  and 
that  the  reasons  which  make  a  demand  essential  in  the 
one  case  do  not  exist  in  the  other ;  but  the  difficulty  I 
feel  is,  that  in  order  to  justify  an  attachment  some  wilful 
disobedience  of  the  order  of  Court  must  be  shewn.  I 
think,  therefore,  that  the  party  moving  for  an  attach- 
ment should  have  requested  the  Defendant  to  set  about 
the  work,  and  he  might  then  perhaps  have  alleged  some 
excuse  for  not  proceeding  to  immediate  performance. 
With  great  reluctance  we  feel  ourselves  bound*  to  dis- 
charge this  rule,  though  under  the  circumstances  of 
the  case,  without  costs. 

Park  J.    When  I   look  at  the  case  of  Brandon 
v.  Brandon,  and  see  the  reluctance  which  Eyre  C.  J, 

overcame, 
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overcame*  in  order  to  conform  to  the  general  rale  I  am 
afraid  to  act  contrary  to  that  decision,  because  it  it  safer 
in  proceedings  of  a  criminal  nature  to  adhere  to  the 
strict  practice  of  the  Court.  I  think,  therefore^  though 
there  has  been  much  vexation  in  this  case,  the  present 
rule  must  be  discharged. 

BurbouohJ.  This  being  a  criminal  proceeding, 
wilfiil  disobedience  of  the  order  of  court  must  be  ests* 
Wished  before  an  attachment  can  issue. 

<    Rule  discharged  withoqt  coats* 

The  reason  assigned  by  the  Defendant  for  resisting* 
the  order  of  Court,  was,  that  the  partition  ho  had  pullpd. 
down  having  been  erected  previously  to  the  passing  .of 
the  boilding  act,  and  in  a  manner  inconsistent  with. the 
provisieoa  of  that  act,  the  Defendant  could  notsonstata 
it,  that  is,  restore  it  to  exactly  its  former  condition, 
without  a  violation  of  the  proviaions  of  that  act   « 

But  the  Court  were  clear,  that  under  the  order  to 
teiwUfa  the  Defendant  was  bound,  to  erect  a,  new  par* 
tkion  conformably  to  the  provisions  of  the  building  act, 
the  increased  expence  of  such  a  mode  of  erection  having 
been  east  on  him  by  his  own  conduct 
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(IN  THE  EXCHEQUER  CHAMBER.)    , 

Watkins  t>.  Flanagan.  •**»•  *9- 

|?  RROR  from  the  Gourt  of  King's  Bench.    The  de-"  A  surety  under 

claration  was  in  debt  en  an  annuity  bond,  46  whidh  ^""whohas 

there  were  several  pleas  and  demurrers.    The  question  redeemed  the 

arose  upon  the  effect  of  the  eighth  and  seventeenth  annuity  tubse- 
-    i  —   ^  *    .       a  quenriy  to  the 

sections  of  the  statute  49<x*$.  c.  19  i. 9  mid  (he  facts  bankruptcy 
upon  which  it  turned  may  be  thus'  collected  from  the  and  certificate 
pleadings,  Onthe5thJlfanAi:8n,ihePlateJffbrfo^ 
as  surety  for  the  Defendant  below,  joined  with  him  in  an  action 
the  execution  of  an  indenture*  whereby  thfe  Defendant  a**inst  lrhe  , 

.    «  .  »         .  •  grantor  for  the 

below  grabted  an  annuity  of  SOi)L  pet  annum  to  Jamei  8um  paid  on 

Martin,  and  also  a  warrant  of  attorney  to  confess  a  judg"  account  of 

ment  for  securing  the  payment  of  the  annuity.    By  this  ^ti^^h^he 

indenture  thei  annuity  was  made  rexleemabte-by  the  Be-  grantee  may 

feodant  below  and  Plaintiff  below,  or  either  of  them,  if  h*ve  P™^ 

'  the  value  of 

they,  or  either  of  them,  should  deem  it  expedient,  on  me  annuity 

payment  of  the  sum  of  2 1 151.  with  such  arrears  as  might  under  49  G-  a- 
happen  to  be  due.  The  Defendant  below  executed  a  Cm  1%u  *'  **' 
bond  to  Plaintiff  below  of  the  same  date,  wherein  the 
indenture  was  recited,  and  of  which  the  condition  was, 
that  the  Defendant  below  should  keep  the  Plaintiff 
below  harmless  and  indemnified  from  the  payment  of 
the  annuity,  and  all  loss,  damages,  and  expences,  and 
from  all  the  covenants,  conditions,  provisoes,  declar- 
ations, and  agreements*  in  the  indenture  and  warrant  of 
attorney  contained,  and  from  die  payment  of  all  sums  of 
money  to  grow  due  thereon,  or  become  payable  in  respect 
or  by  virtue  thereof,  and  from  all  actions,  &c  The 
Defendant  below  became  bankrupt  in  November,  1812, 
and  obtained  his  certificate  in  January,  1813;  Martin 
Vol.  I.  F  f  proved, 
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1 824-.       proved,  under  the  commission,  the  arrears  then  due,  and 
also  piovcd,  in  virtue  of  the  seventeenth  section  of  the 
said  statute,  the  value  of  the  annuity  ascertained  as 
therein  directed,  and  the  value  so  proved  exceeded  the 
sura  of  2175/.     This  proof  was  made  without  communi- 
cation with  the  Plaintiff  below.     After  this  proof,  and 
after  the  Defendant  below  had  obtained  his  certificate, 
but  before  a  final  dividend  had  been  made  of  his  effects, 
the  Plaintiff  below,   for  his  own  sake,  redeemed  the 
annuity  according  to  the  terms  of  the  deed ;  and  now 
brought  this  action  to  recover  from  the.  Defendant  below 
the  sums  paid  lor  the  redemption  and  arrears.    Various 
breaches  of  die  condition  of  the  bond  were  assigned ; 
the  first,  for  non-payment  of  a  sum  advanced  to  cover 
arrears  due  before  the  bankruptcy ;  the  others,  for  non- 
payment of  arrears  accruing  subsequently,  and  of  a  sum 
advanced  by  the  Plaintiff  below  to  redeem  the  annuity* 
The  Defendant  below  pleaded  bis  bankruptcy  end  certi- 
ficate generally  and  specially. 

To  these  pleas  there  was  a  demurrer  and  joinder  in 
dtwurrer,  upon  which  the  Court  below  gave  judgment 
for.  the  Defendant  below  as  to  the  first  breach  of  the 
condition  of  the  bond,-  and  for  the  Plaintiff  below  upon 
the  other,  breaches* 

Plait,  for  the  Plaintiff  in.  error.  Demands  proredble 
under  a  commission  of  bankrupt  being  barred  fay  the 
bankrupt's  certificate,  if  the  Plaintiff  below  could  have 
proved  under  .the  commission  of  the  Defendant  below 
the  demand  made  under  the  various  breaches  ef  con* 
dition  subsequent  to  the  first,  the. certificate  of  the 
Defendant  below  is  a  bar  to  that  demand.  Whether 
or  no  the  Plaintiff  below  could  have  so  proved,  mart 
depend  on  the  construction  to  be  put  on.the49&$» 
c.  121.  By  the  eighth  section  of  that  statute,  any  per* 
son  who  shall  be  surely  for,  or  be  liable  for  any  debt 
of  the  bankrupt,  and  who  shall  have  paid  ike  debt 
16  (even 
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{even  after  the  ecnnmksion  shall  have  isstied,)  may,       182-1* 
if  the  creditor  shall  have  proved  bis  debt  under  the    *      *    ■  * 

W  ATKINS 

commission,  stand  in  the  place  of  the  creditor,  as  to  the  v> 

dividends  Upon  nidi  proof ;  fcnd  if  the  creditor  shatt  not  Flanagan. 
ho**  proved,  Mdh  surety  may  prove  his  detaand  in  re- 
spect of  such  pnymeftt,  as  *  debt  under  the  GbmmisstorK 
Now  die  Court  b*W,  hi  holding  that  I  he  plaintiff 
below,  by  redeeming  at  a  sorely  the  annuity  granted  by 
the  bankrupt,  did  not  pay  any  debt  of  the  bankrupt, 
aftd  therefore  ce*rld  not  prove  such  payment  under  the 
bankrupt'*  commission,  have  put  too  narrow  and  tech- 
nical a  construction  upon  the  word  debt,  which,  with  a 
vie*  to  the  bdntffic'ral  Operation  of  the  statute  in  favour 
of  the  bankrupt,  must  be  taken  to  mean  any  charge  or 
incumbrance  to  which  he  was  subject.  That  the  an- 
nuity whh  which  the  bankrupt  was  charged  wa&  equi- 
valent to  a  debt,  and  that  the  redeeming  it,  had  the  same 
effect  as  paying  off  a  debt,  is  manifest  from  the  circum- 
stance that,  after  the  surety  had  redeemed  the  annuity, 
the  grantee  could  no  longer  have  any  claim  against,  or  re- 
ceive any  dividend  out  of  the  bankrupt's  estate ;  but  the 
tfftrety  who  had'  so  far  relieved  the  bankrupt's-  estate  of 
a  tlntm  against  it,  ought  in  justice  to  be  entitled  to 
prove  a  debt  to  the  same  amount ;  and  taking  the  whole 
clause  of  the  act  of  parliament  together,  this  appears  to 
have  been  the  intention  of  the  legislature. 

Admitting,  however,  that  the  Plaintiff  below  coufel 
not  prove  under  the  commission  tfte  sum  he  had  paid 
for  redeeming  the  •annuity,  stHl,  if  the  grantee  of  the 
annuity,  by  electing  to  prove  under  the  commission; 
hate  discharged  the  bankrupt  from  all  fcrture  demand* 
hi  respect  of  tfce  annuity,  his  accessory  demand  against 
the  Plaintiff  below,  as  surety,  follows  the  event  Of  the 
principal  demand,  and  like  that  fells  to  the  ground;  what- 
ever, therefore^  the  surety  after  this  pays  the  grantee  in 
respect  of  the  annuity,  he  pays  in  his  own  wrong,  and 
cannot  claim  it  again  at  the  hands  of  the  bankrupt. 

F  f  2  Now 
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.  Now  the  grantee,  by  electing  to  prove  under  die 
commission  the  value  of  his  annnity  pursuant  to  the 
seventeenth  section  of  49  G.  3.  c.  121.,  does,  under  the 
express  words  of  that  section,  thereby  discharge  the 
bankrupt,  if  he  obtains  his  Certificate,  from  all  demands 
whatever  in  respect  of  such  annuity ;  and  the  fourteenth 
section  contains  an  enactment  which  precludes  a  party 
from  proceeding  in  an  action  where  he  has  elected  to 
prove  under  a  commission. 

If  it  should  be  argued,  that  the  discharge  of  the 
bankrupt  and  of  the  principal  demand  does  not  ne- 
cessarily,'and  in  all  cases,  discharge  the  surety  and  the 
accessory  demand,  at  least  it  may  be  contended,  that  it 
has  this  effect  under  the  circumstances  of  the  present 
case. 

First,  because  the  bankrupt's  estate  being  burthened 
with  the  demand  arising  out  of  the  grantees  proving 
the  value  of  his  annuity  under  the  commission,  and  the 
surplus  of  the  bankrupt's  estate,  if  any,  being  diminished 
to  that  extent,  the  benefit  which  the  grantee  may  de- 
rive from  the  proof  ought  not  to  exceed  the  burthen 
imposed ;  with  the  advantage  of  proof,  whatever  it  may 
be,  he  must  take  the  disadvantage  of  foregoing  all  farther 
claim  against  the  bankrupt,  and  must  be  satisfied  with 
obtaining  the  same  proportion  of  his  claims  as  the  other 
creditors.  But  if  after  such  proof  the  grantee  has  any 
'  further  claim  in  respect,  of  the  annnity,  and  the  surety 
is  justified  in  paying  it  off,  the  surety,  may  afterwards 
recover  from  the  bankrupt  the  amount  paid,  notwith- 
standing the  proof  by  the  grantee;  winch  amounts  to 
die  same  thing  as  if  the  grantee,  after  proof  under  the 
commission,  were  himself  to  claim  and  obtain  the 
amount  from  the  bankrupt 

Secondly,  it  may  be  urged  that  the  surety  had  no 
right  to  redeem  the  annuity  without  the  consent  of  the 
grantor,  notwithstanding  the  language  of  the  indenture 

recited 
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recited  in  the  condition  in  the  bond,  that  the  annuity 
should  be  redeemable  by  the  said  George  Watkins 
and  Lewis  Flanagan,  or  either  of  them,  if  they,  or 
either  of  them,  should  deem  it  expedient,  for  the  sum 
-of  21751.  For  the  obvious  inference  from  every  an- 
nuity transaction,  and  thence  the  intent  of  the  parties, 
is,  that  the  grantor  should  hold  the  purchase-money, 
and  that  it  is  less  inconvenient  to  him  to  pay  the  annuity 
than  to  dispense  with  the  capital,  for  which  he  pays  it. 
Admitting,  however,  that  the  surety  might  redeem  the 
annuity  without  the  consent  of  the  grantor,  the  grantee, 
by  proving  under  the  commission,  has  >  rendered  re- 
demption impossible :  after  he  'has  elected  to  take  the 
value  of  the  annuity,  the  original  purchase-money  no 
longer  constitutes  the  sum  to  which  he  is  entitled^  and 
the  surety  can  fix  on  no  other  sum  in  lieu  of  it. 

The  cases  which  have  been  decided  are*  distinguish- 
able in  point  of  feet  from  the  present,  and  are  con-, 
sistent  with  the  principles  now  contended  for.  In 
Welch  v.  Welch  (a),  the  grantee  of  the  annuity  never 
elected  to  prove  under  the  commission.  In  Newington 
v«  Keeys  (£),  bail,  who  had  been  obliged  to  pay  the 
amount  of  a  judgment  against  their  principal,  were  held 
entitled  to  recover  the  same  amount  against  him  after 
he  had  obtained  his  certificate  under  a  commission  of 
bankrupt ;  but  the  judgment  not  having  been  obtained 
before  the  commission  issued,  no  debt  existed  which  the 
bail  could  prove,  nor  was  it  certain  that  the  principal, 
would  lose  in  the  action,  or  that  any  debt  would  ever  be 
established  against  him. 

In  Inglis  v.  MiDougal{c)9  the  assignees  of  a  bankrupt 
having  elected  not  to  take  a  lease  belonging  to  the  bank- 
rupt, sued  the  bankrupt's  surety  upon  breaches  of  cove- 


1824. 


Watkins 
Flanagax. 


(c)  1  &M.  196.     8  Taunt.  5*4. 
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Watkins 
Flahagajt. 


nant  arising  after  the  bankruptcy,  and  the  surety  in 
turn  was  held  entitled  to  recover  against  the  bankrupt, 
notwithstanding  bis  eertificate)  for  the  claim  again* 
him  had  never  been  proved  under  the  commission. 
But,  iri  Ldnging  v.  Comyn  (a),  where  the  Plaintiff  had 
proved  his  debt  under  a  commission  against  the  Defend- 
ant, it  was  holden  he  could  not  sue  the  bail;  and  Hotmcr 
v.  Finer  (fl),  and  Slock  v.  Afo$t(c\  are  in  point  for  the 
Defendant  below. 

In  Martin  v,  Brecknell  (d),  and  the  class  of  cases  of  the 
same  kind,  the  sum  proved  under  the  commission  and 
claimed  of  the  surety,  was  a  sum  ascertained  by  bond, 
so  that  the  surety  bad  a  fixed  and  precise  demand 
against  his  principal ;  .but  wheret  as  in  the  present  case, 
the  creditor  has  elected  to  prove  for  the  value  of  an  an* 
nuity,  it  is  impossible  for  the  surety  to  ascertain  what' 
6um  the  creditor  is  entitled  to  receive  at  his  bands. 


Evans,  for  the  Defendant  in  error.  In  a  case  Kke 
the  present  the  principal  is  liable  for  any  loss  which 
may  have  been  incurred  on  his  behalf  by  his  surety*  al- 
though he  may  be  discharged  as  against  the  original 
creditor  (Per  Gibbs  C.  J.  and  Dallas  J*,  in  Inglis  t* 
M'DougaL)  And  proof  by  the  creditor  under  the  com- 
mission, even  though  he  may  have  received  a  dividend* 
does  not  preclude  him  from  resorting  also  to  the  surety. 
Martin  v.  Brecknell.  Ex  parte  Hemes,  (e)  Soutten  v. 
Souttcn.  (/)  Meads  v.  Bfaham.  (g)  The  crdcfitoiv  in- 
deed, has  no  election,  but  is  bound  to  prove;  and  as  to 
the  objection  that  the  surety  had  Ho  authority  under 
the  deed  to  redeem  the  annuity,  the  contrary  appears 
by  the  express  terms  of  the  deed.     The  only  question 


(a)  a  Taunt.  246. 

(b)  iEjp.N.P.C.13. 

(c)  iB.&P.ri6. 
(J)  2Jlf.ys.39. 


(e)  sB&4-4*2' 
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is,  whether  the  bankrupt  is,  by  his  certificate,  discharged        1624. 
from  all  claims,  in  respect  of  the  annuity,  under  the     ^a^ns 
operation  of  49  G.  S.  c.  12 1 .     That  he  is  not  discharged  *s 

in  every  possible  case  appears  from  Hemes  v.  Molt  (a) ;  ^^agan. 
and  in  the  present  case  he  cannot  be  discharged,  unless 
the  surety  couM  prove  under  the  8th  section  of  49  G.  3. 
c.  121.  Now  under  that  section  the  surety  could  prove 
nothing  besides  a  debt;  but  though  the  arrears  of  the 
annuity  may  constitute  a  debt,  a  sum  paid  voluntarily 
for  redemption,  which  redemption  the  grantee  could 
never  compel,  is  a  means  by  which  the  surety  avoids 
farther  charge,  but  is  no  debt  On  principle,  there- 
fore, it  is  clear  that  the  batik  rupt  was  not  discharged  ; 
and  the  decisions  are  all  in  favour  of  this  proposition. 
Welch  v.  Welch.  M*Dougal  v.  Paton.  {b)  Hoffham  v. 
BawirinUr.  (c) 

Piatt  having  been  beard  in  reply, 

Gifford  C.  J.  delivered  the  judgment  of  the  Court. 

This  was  an  action  brought  by  Lewis  Flanagan,  on  a 
bond,  bearing  date  March  5,  1811,  for  the  payment  of 
42002. ;  and  the  condition,  after  reciting  an  indenture 
whereby  it  was  covenanted  that  George  Watlcins  should 
pdy  an  annuity  to  James  Martin,  was,  that  if  the  said 
George  Watkins  should  at  all  times  save  harmless  and 
indemnified  tho  said  Lewis  Flanagan  from  the  payment 
of  the  annuity,  and  from  the  payrnent  of  extra  pre- 
mium for  insurance,  loss,  costs,  charges,  damages,  and 
expences,  and  also  from  the  covenants,  conditions,  pro- 
visos, declarations,  and  agreements,  in  the  recited  in- 
denture contained,  and  from  the  payment  of  all  sums 
thereafter  to  grow  due  thereon*  and  from  all  actions, 
loss,  costs,  charges,  damages,  and  expences  whatsoever, 

(a)  6  Taunt.  319.       {b)  8  TamU$U*       (e)  5  M.  &  S.  2*. 
F  f  4  which 
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which  the.  said  Lewis  ff/flnagau  might  sustain  by i 
of  the  non-paymeut  of  the.  annuity,  or  ofitfee 
premium,  qk  by  reason  of  the  said  Xaoa 
Flanagan,   having  executed  the  deed,  or  in  anywise  however  rektr 
ing  thereto,  then  the  obligation  to  be  void* 

T|ie  declaration  goes  on  to  allege  the  various  aovo- 
nants  and  provisos  contained  in  the  indenture*  *od  as- 
signs several  breaches.  The  first,  alleges  the  nonpay- 
ment of  *  sum  of  SOP*,  w  the  ;5th  of.  Marfa  1W* 
whereby  the  Piairtfiflf  was  pbljgedto  pay  it*  , 
,  The  thir^  breach  js  that  the  Defendant  having  become 
insolvept  and  unable,  tapay  the  annuity,  it  bomwe  ea* 
pedient,  a#d  that,  tbo  Plaintiff  did  redeem  and  repur- 
chase it  at  the  price  of  2925i*$  and  in  bo  doing  inonrwd 
costs  and  charges  to.  the  am^ujat  of  50QI+ 

It  is  not  necessary  j»r  me  to  enumerate  the  various 
pleas,  which  state  in  substance^  that  Wa&im  having  be- 
come bankrupt,  and  having  obtained  his-cefttfijsate,  and 
Martin  having  proved  under  the  commission  the  value 
of  the  annuity,  Watkins  is  thereby  discharged*'.  . 
,.  I  lay  the  first  breach  out  of  the  question,  bemuse 
there  is  no  complaint  as  tp  the  judgnppt  of  the  *ouit 
below  pn  that  head.  It  is  admitted  that  the  arrears  of 
th&  apn^ity  ^ue  at  the .  time  of  the  bankruptcy,  cpoati- 
UU^  a  debt  which  the  Sjurety  might  proves  and  against 
wfiifch  the  certificate  operates  as  a  bar.  The  question 
ppw  raised  is,  a*  40  the  subsequent  arrears,'  and  the  sum 
paid  for  redemption  pf  the  annuity,  Jt  is  Admitted*  that 
bjitfor  the  4?  (7.3.,  £.121.,  Watkins  would  npt.be  dis- 
charged, and.  the  dispute  turns  pa  t^  construction  to 
be  put  on  that  statute.  The  s^cUw,  under  which  the 
surety  is  permitted  to  prove;  is  the  eighth,  by  whieh  it  is 
enacted,  "  That  in  all  cases  of  commissions  pf  bankrupt 
already  issued,  under  which  no  dividend  lias  yet  been 
made,  or  under  which  the  creditors  who  have  not  proved 
can  receive  a  dividend,  cguajly  in  proportion  to  Their 

respective 
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fespective  debts,  without  disturbing  any  dividend  already       1*824. 
made,  and  in  all  cases  of  commissions  of  bankrupts  here*    *    ' » 
after  to  be  issued,  where  at  the  time  of  issuing -the  com-         „, 
nftission  any  person  shall  be  surety  fbr  or  be  liable  fotf  Flanagan. 
any  debt  of  the' bankrupt,  it  shall  be  lawfol  for  such, 
surety  or  person  liable,  if  he  shall  have  paid  the  debt, 
or  any  part  thereof,  in  discharge  of  the  whole  debt,  al- 
though he  may  have  paid  the  same  after  the  commission 
shall  have  issued,  nnd  the  creditor  shall  have  proved  his 
debt  under  the  commission,  to  stand  fa  the  place  of  the 
creditor,  as  to  the  dividends  upon  such  proof,  and  when 
the  creditor  shall  not  have  proved  under  the  commission, 
tt  shall  be  lawfol  for  soeh  surety  or  person  Indite,  to 
prove  his  demand  in  respect  of  such  payment,  as  a  debt 
tinder  the  commission,  not  disturbing  the  former  di- 
vidends, and  to  receive  a  dividend  or  dividends,  pro- 
portipnably  with  the  other  creditors."   Was  this  a  debt, 
then,  whitih,  if  it  had  not  been  proved  •  by  the  grahtcc*, 
could  have  toen  proved  by  the  surety  ?   In  order  to  de- 
termine that,  we  must  see  what  the  seventeenth  section 
of  the  statute  permits  the  grantee  to  do.     Before  that 
statute  the  grantee '  could  not  prove  under  a  commis- 
sion the  value  of  an  annuity,  efceept  where  it  was  se- 
cured by  bond.  •  The  seventeenth  section  df  that  statute 
enacts,    «  That  it  shall  be  competent  toatiy  annuity 
creditor  of  any  person  against  whom  a  commission. of 
bankrupt  shall  issue  after  the  passing  ot  this  act,  whether 
the  same  shall  be  secured  by  bond  ot  covenant,  or  bond 
and  covenant,  or  by  whatever  assurance  or  Assurances 
the  same  shall  be  secured,  and  whether  there  shall  or 
shall  not  be  or  have'  been  any  arrears  of  such  annuity 
at  or  before  the  time  of  the  bankruptcy,  to  prove  under 
such  commission  as  a  creditor  for  the  value  of  such  an*     ' 
nuity,  which  value  the  commissioners  shall  have  power 
and  are  hereby  required  to  ascertain ;  and  the  certificate 
of  every  bankrupt  under  whose  commission  such  proof 

shall 
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WATWWf 


of  such  bankrupt  against  all  demands  whatever,  in  re* 
spect  of  such  annuity,  and  the  arrears  and  future  pay- 
Flakaoap.  mentt  thereof,  in  the  same  manner  as  such  certificate 
would  discharge  the  bankrupt  with  respect  to  any  other 
debt  proved,  or  which  might  have  been  proved  under  the 
commission. 

We  were  pressed  in  argument,  that  coming  in  under 
the  commission  is  the  voluntary  act  of  the  annuity  cre- 
ditor; but  this  is  not  exactly  sof  because  if  he  does  not 
come  in,  his  debt  is  barred  under  the  certificate*  It  is 
clear  the  annuity  creditor  ought  to  prove;  but  could 
the  surety  have  come  in  and  proved  the  value,  if  the 
annuity  creditor  had  omitted  to  do  so?  There  are  no 
words  to  that  effect  in  the  eighth  section,  of  the  statute ; 
that  section  permits  the  surety  to  prove  a  debt,  but  the 
value  of  an  annuity  is  not  a  debt :  how  then  could  the 
surety  prove  the  value  ?  and  yet  it  is  only  where  he  can 
come  in  and  prove  that  the  bankrupt  is  discharged  as 
against  him. 

As  to  the  argument  that  it  was  not  compulsory  on  the 
surety  to  redeem  the  annuity,  and  that  he  having  done 
so  in  his  own  wrong,  the  bankrupt  is  not  liable  to  reim- 
burse him,  the  answer  lies  in  the  language  of  the  in- 
denture, by  which  it  is  expressly  permitted  to  the  surety 
to  redeem  if  he  should  find  it  expedient  to  do  so;  and 
it  osn  scarcely  be  contended,  that,  under  the  circum- 
staittes,  it  was  not  expedient  both  for  him  and  for  Wat- 
Jem  that  the  annuity  should  be  paid  off. 

Judgment  below  affirmed. 


IN  THE  4th  &  5th  YkARS  OF  GEO.  IV.  48* 

1S£4. 

Capon  tr.  Dillamore.  ***•  **• 


TTFON  opposition  to  a  bail  in  error  in  this  case,  it  Bail: ! 

was  elicited  from  him  that  he  did  not  know  the  n,tyby^tor" 

ney,  wnat 

Plaintiff  in  error ;  that  he  had  become  bail  at  the  re-  amounts  to, 
quest  of  Plaintiff  in  error's  attorney,  with  whom  his 
son  had  had  a  conversation,  in  which  the  attorney  said, 
that  if  his  father  became  bail  he  should  come  to  no 
harm ;  this  the  bail  6aid  he  believed,  though  he  had  de- 
termined to  become  bail  before  he  was  requested  to  do 
so  by  the  attorney. 

The  Court  held  that,  under  these,  circumstances,  the 
bail  must  be  rejected,  and  they  refused  to  allow  further 
time. 


The  King  v.  The  Sheriff  of  Wilts,  Jan.  ** 

In  the  Cause,  Miller  v.  Bridges* 

ATTACHMENT  against  the  sheriff  for  not  bring-  The  writ  ws» 

ipg  in  the  body.    The  writ  was  returnable  on  the  f""*^*** 
°  .  tit©  morrow 

morrow  of  All  Souk ;  the  party  surrendered  to  the  she-  of  AU  3&ub» 

riff's  officer  on  the  3d  of  November,  and  to  the  county  T*16  D***1 

prison  on  the  5th.     The  sheriff  had  returned  to  a  rule  dere<j  t0  ^e 

for  bringing  in  the  body,  cepi  corpus  el  paratum  habeo.     sheriff's  officer 

on  the  3d  of 
November)  and  to  prison  on  the  5th* 
The  Plaintiff  issued  a  rule  for  bringing  in  the  body,  to  which  the  sheriff  returned 
cepi  corpus  et  paratum  babeo.     An  attachment  having  thereupon  been  directed 
against  the  sheriff,  the  Court  set  it  aside  on  payment  of  all  costs. 

'  Peake 
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1824.  Peake  Scrjt.  obtained  a  rale  nisi  to  set  aside  this  at- 

1^  *£*-*     lachment  on  payment  of  costs,  and  to  amend  the  return 
v.  according  the  fact.     He  accounted  by  affidavit  ffor  the 

Sheriff  of     delay  in  making  the  motion,  and  contended,  that  though 
**       the  return  was  on  the  essoin  day,  a  surrender  before  the 
first  day  of  term  for  actual  business  was  sufficient   Clin- 
ton v.  Howard,  (a) 

Vaughan  Seijt.  shewed  cause,  but  the  court  upon  pay- 
ment of  all  costs,  as  between  attorney  and  client,  made 
the  rule 

Absolute. 

(*)  io  East,  loo. 


Jan. 3i.  Coles  t>.  Gum* 


Where  De- 
fendant, whose 


TPHE  Defendant,  whose  name  was  John  Thomas  Gum, 

had  beep  arretted  aa  James  Thomas  Gum*  and  had 

John  Thomas,  signed  a  bail-bond  «- J.  T.  Gum." 

^f^9*"        UponampUcMiby.ra^Serjt.  to  set  aside  the  bail* 

James  Tbth      bond,  on  the  ground  that  the  arrest  was  irregular, 

maj9  and 

tjgnsd  a  bail* 

bond  at  J.  Z\,      Vmtghftp  Serjt  contended,  that  the  signature  of  the 

the  Court,  not-  bail-bond  was  conclusive  against  him;  but  the  Court 
suchtfciutulre,  ^e'^>  ^at  ^e  signature  of  a  bail-bond,  under  these  cir- 
set  atide  the  cumstances,  was  no  waiver  of  the  irregularity,  and  made 
bail  bond.         the 

Rule  absolute. 
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Lord  Elliott*  Vouchee.  .  Jan.  31. 

f^ROSS  Serjt.  moved  to  amend  a  recovery,  by  altering  Recovery. 

the  parish  in  which  the  land  was  described  to  be  Amendment 

»y  altering 
situated,  the  deed  to  lead  the  uses  haying  described  it  the  name  of 

to  lie  in  a  parish  in  which  it  was  not  situated.     He  *  paron,  re-  ' 
adduced  affidavits  to  shew  in  what  parish  the  land  dc-  another  parish 
scribed  in  the  recovery  was  situated,  and  urged  that  the  appeared  in 
Court  would  make  the  requisite  amendment,  if  they  had  ~?e    ^  , 
evidence  to  satisfy  them  of  the  identity  of  the  property  was  strong 
in  question,  which,  in  the  present  instance,  was  minutely  «™knce  to 
described  in  they  recovery  and  the  affidavits.     He  cited  j^^inthe 
Henzel  v.  Lodge  (a),  and  1  Wm.  Sound.  94  a.  recovery  lay 

in  tbe  pariah 
proposed  to 
Gifford  C.  J.  In  that  case  the  Court  would  have  re-  be  inserted. 

fused  the  application,  though  the  lands  were  distinctly 
enumerated  in  a  schedule  annexed  to  the  deed,  had 
not  the  deed  contained,  in  addition  to  the  parishes  men- 
tioned, the  words  "or  elsewhere,9  under  which  the 
Court  thought  they  might  introduce  the  parish  re- 
quired. Here  there  is  no  such  expression  in  the  deed, 
nor  any  thing  by  which  the  proposed  amendment  can* 
be  made. 

Amendment  refused. 
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Feb.  a*        Cooper,  Assignee  of  Patjuck  Kenifeck,  a 
Bankrupt,  v.  Machin  and  Another. 


t!<!!!i  total*     TT^IS  was  an  action  of  trover  by  the  assignee,  to  re- 
upon  a  com-  cover  property  which  had  belonged  to  the  bank- 

mission  of         ^p^ 

not  conclusive       At  the  trial  before  Bwrough  J.,  Middlesex  sittings 
evidence  after  Trinity  term  last,  the  Defendants  having  pleaded 

under  49  &•$•  ttte  general  issue,  and  given  no  notice  of  an  intention  to 
petitioning  dispute  the  validity  of  the  commission,  the  only  proof 
creditor's  debt,  adduced  of  the  petitioning  creditor's  debt  was  the  de- 
position on  which  the  commission  was  grounded,  and 
which  stated  the  defendant  to  be  indebted  to  the  pe- 
titioning creditor  in  the  sum  of  591/.  10&  \d.  as  the 
drawer  of  a  bill  of  exchange,  due  12th  of  Marcht  1827, 
but  did  not  state  that  the  drawer  had  had  any  notice 
of  the  dishonour  of  the  bill,  or  even  that  it  had  been 
dishonoured  by  the  acceptor  William  Kenifeck.  The 
commission  was  sued  out  after  the  bill  became  due, 
upon  an  act  of  bankruptcy  committed  the  23d  ofjamir 
anf  before. 

This  proof  being  objected  to  as  insufficient,  and  the 
Plaintiff  having  failed  in  an  attempt  to  complete  it,  the 
Plaintiff  was  nonsuited,  with  liberty  to  move  to  set  the 
nonsuit  aside,  and  enter  a  verdict  for  the  Plaintiff  for 
180/.,  or  have  a  new  trial  if  the  court  should  think  fit. 
Accordingly, 

Vaughan  Serjt.  obtained  a  rule  to  this  effect,  on  the 
ground  that  under  the  49  G.  8.  c.  1 2 1.  *.  1 0.  the  proceed- 
ings under  the  commission  are  to  be  taken  as  evidence  of 
the  petitioning  creditor's  debt,  where  notice  is  not  given 

.    that 
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that  it  is  intended  to  dispute  the  validity  of  the  com* 
mission. 

Pell  Serjt.  who  shewed  cause,  argued*  that  the  effiwfc 
of  that  statute  was  only  to  m*ke  the  depositions  admis- 
sible evidence  of  the  fects  wbieh  they  appeared  to  attest; 
but  whether  or  no  the  facts.  90  attested  would,  constitute 
a  petitioning  creditor's  debt*  would  remain,  sntyect  to 
dispute  just  as  much  as  if  those  fects  had  been  proved 
at  the  trial  by  evidence  of  the  ordinary  description*  and 
that  the  facts  contained  in  this  deposition  did  Jot  con- 
stitute a  debt  on  the  part  of  the  drawer  of  the  hffl* 
there  being  no  allegation  of  notice  of  disbwoor,  on 
even  that  the  bill  had  been  presented  for  acceptance*; 
though  an  affidavit*  couched  in  the  terjcos  of  the  present 
might  be  sufficient  for  the  preliminary  purpose  of  an 
arrest^  yet  at  tke  trial  the  holder  oould  never  recover 
against  a  drawer,  unless,  dishonour  of  the  bill  were 
proved*  and  that  notice?  of  that  dishonour  had  been 
given  to  the  drawer* 

.  Voughoft,  Setjt..  in  support  of  the  rule,  argued  that  4ihe 
very  otyect  of  the  statute  was  to  saw,  the  ftecensjjy,  of 
extrinw  proof*  and  to  make  tbe.peaWraaffidaykofidebt 
by  the  petitioning  creditor  sufficient  evidence  of:  each 
debt  He  cited  Exp.  Dmtiht  (a)*,  to  shew  that  pits- 
sentmeat  of  the  bill  and.  notke  0$  dishonour  was  unr 
necessary  where  the  drawer  ifaa  a  bankrupt  , 

Lfcno  Gifvord  C.  J.  This  weaken  action  of  trot 
ver  to  try  the  validity  of  a  commission  of  banfeiflpfc 
No  notice  was  given  of  any  intention  to  dispute  the 
petitioning*  creditor's  debt,  and.  consequently  the.  pro- 
ceedings, under-  the  commission  were,  admissible,  under 

the 
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the  statute  49  G.  $.-c.  181.  But  those  proceeding* 
cannot  support  such,  an  action  as  the  present,  un- 
less it  clearly  appear  upon  the  face  of  them  that  there 
was  a  petitioning  creditor's  debt  and  an  act  of  bank- 
ruptcy. It  has  been  holden,  indeed,  that  the  deposi- 
tion of  the  petitioning  creditor  himself  may  be  received, 
but  still  a  good  petitioning  creditor's  debt  must  ap- 
pear, and  the  act  of  parliament  doe*  not  preclude  the 
assignees  from  resorting  to  the  ordinary  kind  of  evi- 
dence. What  is  the  case  here  ?  the  petitioning  credi- 
tor's debt  is  stated  to  be  a  bill  of  exchange  drawn  by 
Patrkk  Kenifeck,  and  directed  to  William  Kenifeck.  It 
is  not  necessary  to  touch  on  the  case  of  Ex  parte  Dot* 
that,  because  the  decision  there  turned  on  the  acts  of 
7  6. 1.  and  5  G.8.,  *nd  the  question  was,  whether 
the  holder  of  a  bill  might  sue  out  a  commission  on  it 
before  it  arrived  at  maturity.  But  where  the  bill  has 
arrived  at  maturity,  it  is  'always  necessary,  in  order  to 
constitute  a  debt  as  against  the  drawer,  to  prove  that 
the  bill  was  dishonoured  by  the  acceptor,  and  that  the 
drawer  had  notice  of  the  dishonour.  The  present  com- 
mission was  sued  out  on  a  bill  against  the  drawer,  but 
there  is  not  a  word  in  the  deposition  about  presentment 
or  notice:  without  this,  the  deposition  is  not  sufficient 
evidence  of  a  debt.  An  affidavit  to  hold  to  bail  is  a 
mere  preliminary  proceeding,  but  to  support  a  com* 
mission  of  bankrupt,  there  must  be  the  same  amount  of 
evidence  as  would  be  requisite  to  support  an  action. 
On  these  depositions  there  is  no  evidence  to  that  extent, 
and  the  parol  testimony  adduced  in  the  cause  did  not 
supply  the  deficiency. 


Park  J.  If,  previously  to  the  passing  of  49  G.  S. 
c.  121.,  the  assignees  had  sued  for  a  debt  due  to  the 
bankrupt,  and  had  commenced  by  attempting  to  prove 
the  bankruptcy,  it  would  not  have  been  sufficient  merely 

to 
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to  prove  the  bankrupt's  handwriting  as  the  drawer  of  a  bill 
of  exchange,  bat  they  must  have  also  proved  the  dishonour 
of  the  bill  and  notice  of  that  dishonour.  What  then 
does  the  statute  49  G.  8.  enact?  that,  "  in  any  action 
to  be  brought  by  or  against  any  assignee  of  any  bank- 
rupt, the  commission  of  bankrupt,  and  the  proceedings 
of  the  commissioners  under  the  same,  shall  be  evidence 
to  be  received  of  the  petitioning  creditor's  debt,  and  of 
the  trading  and  bankruptcy  of  such  bankrupt,  unless 
the  other  party  in  such  action;  shall  give  notice  in 
writing,  that  he  intends  to  dispute  such  matters  or  any 
of  them.*9  The  act  never  meant  that  the  depositions 
should,  under  all  circumstances,  be  conclusive  evidence 
of  a  petitioning  creditor's  debt,  but  merely  that  they 
should  be  admissible  for  as  much  as  they  profess  to 
attest,  and  the  party  is  not  precluded  from  adducing 
other  evidence.  Unless  it  was  intended  by  the  act  to  ex- 
clude all  other  evidence  besides  the  depositions, — which 
clearly  it  was  not,  —  the  petitioning  creditor's  debt  in 
this  case  ha*  not  been  established. 
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Burrough  J.  I  decided  at  Nisi  Prius  on  the  lan- 
guage of  the  act  of  parliament,  which  is  very  peculiar,  and 
which  never  intended  to  make  the  proceedings  under  the 
commission  conclusive  evidence  of  all  the  facts  essential 
to  constitute  a  bankruptcy.  No.  debt  appears  on  the 
face  of  the  depositions  produced  at  the  trial,  nor  was 
any  established  by  additional  parol  testimony. 

Rule  discharged. 


Voi,.  I. 
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holder,  who.     TJ PON  examination  of  one  of  the  bail  in  this  case, it 
appeared,  he  Jived  in  lodgings,  but  that  he  paid 
part  of  the  rent  and  taxes  of  a  house  occupied  by  his 
partner  as  a  tea-dealer. 

Pell  Serjt  opposed  his  justification,  on  the  ground 
that  he  was  not  a  householder. 

But  the  Court  referred  to  Hemming  v.  Plenty  (a),  in 
which  the  circumstances  were  similar,,  and  the  bail  was 

Allowed. 

(a)  x  B.  M.  529. 


Heath  v.  Harris. 


BtiL    Notice    ^OTICE   of  justifying  bail  wis   given   for  the  2d 
mi  mm.  of  February,  which  was  a  dies  non;  on  th6  bafl  pre- 

senting themselves  this  day,  thfe  officer  of  the  court  db- 
jected,  that  the  notice  ought  to  hdve  been  for  the  thtaf. 


Cross  Serjt.,  for  the  bail,  observed,  that  in  such 
•the  bail  bond  might  have  been  assigned,  and  that  in  the 
King's  Bench  a  justification  on  the  third  would  have 
been  regular- under  such  circumstances. 

The  Court,  however,  refused  to  allow  the  bail,  bat 
offered  to  give  time  on  a  proper  affidavit  being  filed. 
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Holmes,  Administrator  of  Holmes,  v.  Murcott.      Mm  4* 


A  FTER  verdict  at  the  Lent  assizes,  1 823,  and  before  Where  De- 

jodgment  was  entered  up,  the  Defendant,  in  this  "™ "V     CT 

cause,  gave  the  Plaintiff  notice  that  he  intended  to  apply  plied  for  his 

to  the  Insolvent  Debtors'  Court  for  his  discharge,  under  discharge 

the  Insolvent  Debtors'  act.     That  court,  on  the  24th  of  g^nt  DeDJ 

June,  1823,  adjudged  him  to  eighteen  months  imprison-  on'  Act,  and 

ment  for  fraud,  "  at  the  suit  of  some  one  or  more  of  his  was8*ntenccd 

-     to  eighteen 
creditors."     In  October  last  the  Plaintiff  died,  and  ad-  months  Im- 

ministration  was  taken  out  of  his  effects,  but  after  the  prixmment : 

verdict  no  further  proceedings  were  taken  against  the  tn0Ugn  no 

defendant,  the.  rule  of  this  court   being,  that  after  a  further  pro- 

prisoner  has  given  notice  of  his  intention  to  apply  for  fecmn*f   a 

a  discharge  under  the  insolvent  debtors'  act,  he  shall  the  death  of 

not  be  superseded  by  reason   of  a  plaintiff's  forbear-  the  Pk"rtiff 

,  .     ^  ,  .  .,  i  j       did  not  entitle 

ing  to  proceed  against  him,  until  some  rule  or  order  tne  Defend!. 

shall  be  made  in  the  cause  by  this  court,  or  one  of  the  ant  to  be  dis- 

judges  thereof.  charged  at 

J      °  his  suit. 

Vaughan  Serjt.  had  obtained  a  rule  nisi  to  discharge 
the  insolvent  out  of  custody,  at  the  suit  of  the  present 
Plaintiff,  on  the  ground  that  the  suit  had  abated  by  the 
death  of  the  intestate,  and  that  the  rule  of  Court,  and 
the  order  of  the  Insolvent  Debtors'  Court,  could  only 
apply  "where  a  suit  was  still  pending. 

Cross  Serjt,  for  the  administrator,  relied  on  the  rule 
of  Court,  and  contended,  that  the  administrator  was  a 
creditor,  entitled  to  detain  the  Defendant,  under  the 
•rder  of  the  Insolvent  Debtors'  Court. 

G  g  «  Lord 
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Lord  Gifford  C.  J.,  after  stating  the  facte,  said, 
The  Defendant,  by  giving  notice  of  his  intention  to 
come  up  under  the  insolvent  debtors9  act,  rendered  it 
unnecessary  for  the  Plaintiff  to  take  further  proceedings, 
that  being  the  very  object  of  the  rule  of  Easter,  3  G.4. 
After  this  the  Plaintiff  died,  but  administration  was 
regularly  taken  out,  and  the  administrator  became  one 
of  the  Defendant's  creditors.  It  has  been  urged  that  this 
suit  abated  by  the  death  of  the  Plaintiff,  and  perhaps, 
Strictly  speaking,  this  was  so ;  but  the  rule  of  Easter, 
3  G.  4.  having  rendered  it  unnecessary  for  the  Plaintiff 
to  proceed,  and  it  not  being  necessary  to  detention  under 
the  insolvent  debtors'  act,  that  a  party  should  be  in 
custody  under  execution,  we  think  the  rule  which  has 
-been  obtained  in  this  case  must  be  discharged. 


The  rest  of  the  Court  concurred. 

Rule  discharged  accordingly. 


in  the  4-th  &  5th  Years  or  GEO.  IV. 


Saltoun  and  Others.  Executrix  and  Executors      F'k** 
of  Simon  Fraser  the  Elder,,  deceased,  v. 
Houstoun  and  Others,  Executrix  and  Ex- 
ecutors of  James  Henry  Houstoun,  deceased,, 
who  survived  Simon  Fraser  the  Younger. 

H^HE   Plaintiffs   declared  in  covenant   upon   an   in-  By  indenture 

denture,  which  being  set  out  on  oyer,  appeared  to      ^ec°/^f,,r 
have  been  entered  into  on  the  29th  of  April,  1808,  be-  fint  part, 
tween  Simon  Fraser  of  the  first  part,  the  Honourable  &F.,  junior, 
Simon  Fraser,  grandson  of  the  first-named  Simon  Fraser,  p^  ^ 
of  the  second  part,  and  James  Henry  Houstoun  of  the  J.H.H.  on 
third  part;  and,  after  reciting  that  S.  F.  the  grandfather,  J^jJ*? 
had  for  several  years  carried  on  the  business  of  a  general  that  S.F.9 
merchant,  and  that  it  had  been  then  lately  agreed  be-  sen.^,Jj}*uld 
tween  &  F.  the  grandfather,  &  F.  the  grandson,  and  business,  and 
J.  H.  H.f  that  &  F.  the  grandfather  should  retire  from  the  &  F.9  junior, 
business,  and  that  S.F.  the  grandson  and  J.  H.  H.  should  £^H^ 
become  copartners  therein  upon  the  terms  thereinafter  ners ;  that  the 

capital  em- 
ployed should  be  36*00/.,  24,000/.  of  which  S.  F.9  senior,  should  advance  for  S.  F.9 
junior,  and  12*00/.  was  to  be  advanced  by  J.H.H.  The  deed  then  proceeded, 
«  And  whereas  an  account  of  all  the  debts  of  &  F.y  senior,  in  his  business  of  merchant 
has  been  this  day  taken,  and  the  balance  in  his  favour  amounts  to  38,033/.,  and  where- 
as it  has  been  agreed  by  and  between  S.  F.,  senlor9  S.  F.9junior9  and  J.H.  H.,  that 
the  whole  of  the  debts  and  credits  af$.  F.,  senior,  shall  be  received  and  paid  by  S.  F. 
junior ^  and  J.  H.  H„  and  that  the  balance  of  38*33/.  shall  be  accounted  for  and  paid 
by  them  in  manner  hereinafter  mentioned ;  and  S.  F.,  senior,  by  indenture,  hath 
assigned  the  debts  and  credits  to  them,  this  indenture  further  witnesseth  that  it  is 
agreed,  that  in  consideration  of  12*00/.  paid  to  S.  F.9  senior,  by  J.  H.  H„  and  for 
raising  04*00/.,  as  S.  F+  junior's  share  of  the  capital,  the  sum  of  36*00/.,  part 
of  the  38*33/.,  is  to  be  retained  by  &  ft,  junior,  and  J.  H*  H,y  and  the  remaining 
2033/.  paid  to  S,  F„  senior,  by  instalments,  at  six,  twelve,  and  eighteen  months ; 
and  if  any  of  the  debts  shall  prove  bad,  the  loss  shall  be  borne  by  &  J5*.,  junior,  and 
J.  H.H.  .*"  Held,  that  this  deed  amounted  to  a  covenant  by  5  F.t  junior,  and 
/.  H.  H.  to  pay  the  debts  due  from  S.  F.f  senior,  in.  his  business,  at  the  date  of  the 
indenture. 

Ggli  mentioned, 
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qavL  agreement,  and  in  consideration  of  the  mutual  trust  and 

v.  confidence  which  5.  F.  the  grandson  and  J.  H.  H.  had 

Houstoux.  an(j  reposed  in  each  other,  each  of  them,  the  said  S.  F. 
the  grandson,  and  J.  H.  H.,  for  himself,  his  heirs,  exe- 
cutors, and  administrators,  did  covenant  with  the  other 
of  them,  his  executors  and  administrators,  mutually  by 
that  indenture  in  manner  following :  (that  is  to  say)  that 
they  S.  F.  the  grandson  and  J.  H,  H.  would  become 
and  remain  copartners  as  general  merchants  for  the  term 
often  years,  to  be  computed  from  the  day  of  the  date  of 
that  indenture,  that  the  capital  of  the  copartnership 
should  consist  of  36,000/.,  24,000/.  of  which  should  be 
advanced  in  manner  thereinafter  mentioned,  by  &  F.  the 
grandfather,  as  the  proportion  of  S.  F.  the  grandson, 
and  12,000/.  should  be  advanced  by  X  H.  H.  in  manner 
thereinafter  mentioned,  as  his  proportion,  and  that  the 
whole  of  the  capital  of  the  copartnership  should  remain 
in  the  business,  and  that  neither  of  the  copartners  should, 
during  the  copartnership,  be  at  liberty  to  draw  out  any 
part  thereof:  the  indenture  then  proceeded,  "  And 
whereas  an  account  of  all  the  debts  and  credits  of  &  jR 
the  grandfather,  in  his  business  of  general  merchant,  hath 
been  this  day  taken,  and  the  balance  in  his  favour  amounts 
to  38,033/.  3s.  5A;  and  whereas  it  hath  been  agreed,  by 
and  between  S.  F.  the  grandfather,  S.  F.  the  grandson,  and 
J.  H.  H.,  that  the  whole  of 'the  said  debts  and  credits  qf'S.  F. 
the  grandfather  shall  be  received  and  paid  by  S.  F.  t  lie  grand- 
s&nf  and  J.  H.  H. ;  that  the  balance  of  88,033/.  3s.  Sd. 
shall  be  accounted  for  and  paid  by  them  in  manner 
hereinafter  mentioned ;  and  that  for  the  better  enabling 
them  to  call  in,  collect,  and  receive  such  credits,  S.  F. 
the  grandfather,  by  an  indenture  of  assignment,  bearing 
even  date  with  that  indenture,  hath  assigned  the  same 
unto  S.  F.  the  grandson  and  J.  H.  H.  ;w  and  then 
further  witnessed,  that  it  was  thereby  agreed,  by  and 

between 
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between  S.  F.  the  grandfather,  &  F.  the  grandson,  and       1824. 
J.H.H.,  that,  in  consideration  of  12,000/.  unto  him,     €altooh 
&  JFl  the  grandfather,  in  hand  paid  by  J.  H.  H.9  as  his  v. 

share  of  the  capital,  and  for  raising  24,000*.,  the  pro-  Hoottoun. 
portion  of  &  F.  the  grandson,  of  such  capital,  the  sum 
of  36,000/.,  part  of  the  sum  of  38,033/.  3s.  5£,  the  ba- 
lance of  the  debts  and  credits  of  SL  F.  the  grandfather, 
should  be  retained  and  kept  by  them,  S.  F.  the  grandson 
and  J.  H.  H.y  as  their  capital  or  joint  stock,  and  should 
belong  to  them  in  the  following  proportions,  (that  is  to 
say)  24,000/.,  part  thereof,  to  S.  F.  the  grandson,  and 
1 2,000/.,  the  residue  thereof,  to  «7.  H.  H. ;  and  it  was 
also  further  agreed  bet  ween.  &  F.  the  grandfather,  S-F. 
the  grandson,  and  J.  H.  H.,  that  2,033/.  3s.  5d.  being 
the  remainder  of  the  balance  of  the  debts  and  credits  of 
S.  F.  the  grandfather,  should  be  paid  by  S*F.  the 
grandson  and  J.  H.  H.,  unto  S.F.  the  grandfather,  his 
executors,  administrators,  or  assigns,  by  equal  instal- 
ments, at  the  end  of  six,  twelve,  eighteen,  and  twenty- 
four  months  from  the  date  of  that  indenture,  but  without 
interest;  and  it  was  thereby  further  agreed  and  declared 
between  the  parties  thereto,  that  in  cose  any  pf  the  debts 
sp  assigned  to  S.  F.  the  grandson,  and  J.  H.  H.9  by 
5.  P.  the  grandfather,  should  thereafter  .prove  bad  and 
not  recoverable,  the  loss  should  be  borne  by  S.  F.  the 
grandson  and  J.  H.  H. ; .  and  it  was  thereby  agreed  be- 
tween the  copartners,  that  the  joint  trade  or  business 
should  be  carried  on  under  the  name  and  firm  of  "  The 
Honourable  Simon  Fraser  and  Company,"  and  that  each 
of  them  and  their  respective  executors  and  admini- 
strators, should  during  the  copartnership,  and  at  the 
determination  thereof,  have  and  enjoy  a  several  share 
and  right,  title,  and  interest  of,  in,  and  to  the  said  joint 
stock,  and  all  profits  arising  therefrom,  in  the  proportion  - 
following;  S.  F.  the  grandson  in  and  to  two-third  parts 
.  thereof,  and  J.H.H*  in  and  to  one-third  part  thereof, 
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and  should  and  might  accordingly,  upon  or  at  the  end 
of  the  copartnership,  receive  and  take  his  and  their  re- 
spective  parts,  shares,  and  proportions  of  the  joint  stock 
and  profits  to  his  and  their  own  use,  without  any  benefit 
of  survivorship :  then  followed  the  detailed  stipulations 
usual  in  copartnership  deeds,  as  to  the  mode  in  which 
the  partnership  concerns  should  be  conducted. 

The  second  count  of  the  declaration,  in  addition  to  the 
indenture  just  described,  set  out  another  of  the  same 
date,  by  which  Simon  Fraser  the  grandfather  assigned 
and  transferred  to  Simon  Fraser  the  grandson,  and  James 
Henry,  Houstoun,  all  and  every  the  debts  due  to  Simon 
Fraser  the  grandfather,   referred  to  in  the  abovemen- 
tioned  deed,  and  specified  in  a  schedule  appended  to 
the  deed  of  assignment,  and  then  averred  that  there  were 
no  deeds,  instruments,  or  writings  between  the  parties,  in 
regard  to  the  matters  in  the  two  indentures  mentioned, 
save  the  two  indentures,  and  that  they  contained  the 
whole  of  the  agreement  between  the  parties,  relative  to 
the  debts  and  credits  of  Simon  Uvaser  the  grandfather. 
Both  counts  of  the  declaration,  after  alleging  a  cove- 
nant by  James  Henry  Houstoun  and  Simon  Fraser  the 
grandson,  to  pay  the  debts  of  Simon  Fraser  the  grand* 
father,  and  averring  the  death  of  James  Henry  Hous- 
toun, and  of  Simon  Fraser  the  grandson,  assigned  for  a 
breach,  that  Simon  Fraser  the  grandson  and  James  Henry 
Houstoun,  in  their  respective  lifetimes!  and  James  Henry 
Houstoun  in  his  lifetime,  after  the  death  of  Simon  Fraser 
the  grandson,  whom  he  survived,  and  the  Defendants' 
executrix  and  executors  as  aforesaid,  bad  not,  nor  had 
any  or  either  of  them,  paid  the  debts  of  Simon  Fraser 
the  grandfather,  owing  by  him  in  his  business  of  a  ge- 
neral merchant,  on  the  29th  of  April,  1808;   and  that 
in  default  thereof,  the  Plaintiffs,  as  executrix  and  exe- 
cutors as  aforesaid,  had  paid  in  respect  of  those  debts 
1 0,05  J/.  155.  3d.    Demurrer  and  joinder. 
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Toddy  Serjt,  in  support  of  the  demurrer.  It  may  be  ]  824. 
admitted  that  where  the  intention  of  parties  is  clear,  a 
covenant  may  be  collected  from  any  part  of  a  deed,  and 
may  be  couched  in  any  form  of  expression.  Here,  Houstoun 
neither  in  die  situation  of  the  parties,  nor  in  the  lan- 
guage of  the  deed,  can  any  intention  or  covenant  be 
collected  that  the  defendants  or  the  intestate  were  to  pay 
the  debts  of  Simon  Fra$er9  the  grandfather :  pot  in  the 
situation  of  the  parties,  for  it  would  be  absurd  to  suppose 
that  Houstoun,  who  was  interested  only  to  the  amount  of  a 
third  in  the  partnership  concern,  should  take  upon  him- 
self a  liability  to  the  extent  of  all  the  debts  contracted 
previously  to  his  becoming  a  partner ;  —  not  in  the  lan- 
guage of  the  deed,  because  there  is  no  express  covenant 
for  any  such  liability,  no  time  specified  within  which 
the  debts  are  to  be  paid,  nor  any  expression  from  which 
it  can  be  inferred  that  Houstoun  has  rendered  him* 
self  responsible  to  such  an  extent*  Hie  language  of  the 
recital  refers  to  a  past  time,  and  to  another  and  separate 
parol  agreement  It  is  quite  consistent  with  the  lan- 
guage of  the  deed  and  the  declaration,  that  the  grand- 
father's debts  might  have  been  paid  under  the  provisions 
of  this  parol  agreement;  and  as  the  rest  of  the  deed 
contains  verba  de  pr&senti,  for  instance,  as  to  the  cove-  - 
nant  to  pay  the  grandfather  2033/.,  the  recital  neither 
can  be  nor  was  intended  to  be  available  for  the  purposes 
of  the  present  action.  A  mere  recital  of  a  debt  under 
seal  will  not  make  it  a  specialty,  Laconv.  Merlins  {a)s 
and  although  it  should  be  collected  from  the  recitals  that 
the  Defendant  was  to  pay,  yet  it  is  no  where  provided  by 
this  deed  that  be  shall  do  so :  there  might  have  been  a 
prior  separate  agreement  for  the  payment  of  those 
debts,  although  the  declaration  avers  that  there  was 
none  at  the  time  of  the  execution  of  the  indentures  be- 

{a)  X  ft;.  319, 
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sides  what  was  contained  in  the  indentures,  and  in  such 
a  case  the  recital  will  not  constitute  a  covenant  Geary 
v.  Bead  (a\  Montague  v.  Both  (A). 

HOyhf  Serjt,  for  the  Plaintiff.  Where  it  can  be 
understood,  from  the  deed  to  have  been  the  intention  of 
the  party  to  bind  himself  by  any  agreement,  a  covenant 
may  be  collected  from  the  whole  of  the  deed  taken  toge- 
ther, or  from  any  form  of  expression  in  any  part  of  it. 
The  cases  to  this  effect  are  almost  innumerable,  but  the 
following  may  be  particularly  noticed :  Deering  v.  Far- 
ritigton  (c)9  Russell  v.  Gulvcell  (d),  Pordage  v.  Cole  {e\ 
Brice  v.  Carre,  (/)  Seddou  v.  Senate  (g),  Duke  of  Si.  Al- 
bans v.  Ellis  (A).  Year  Book,  14  i£  8.  15.  Further 
than  this,  the  courts  have  gone  great  lengths  in  extract- 
ing and  eliciting  covenants  from  the  various  parts  of  a 
deed,  where,  perhaps,  the  parties  were  not  aware,  that 
they  were  subjecting  themselves  to  an  action  of  cove- 
nant ;  as  in  the  obvious  instances  of  the  construction  put 
on  the  words  dedi,  demist,  concessit  and  this  applies  to 
the  argument,  that  the  part  of  the  deed  from  which  it  is 
eought  to  charge  the  present  Defendant  is  in  the  past 
$ense.  That  it  was  the  intention  of  the  parties  that  the 
Defendant  should  be  so  liable  there  can  sqarcely  be  any 
doubt,  for  why  .should  Simon  JRraser,  the  grandfather, 
assign  all  his  credits  to  the  Defendant  and  his. partner, 
if  these  latter  were  not  to  give  something  in  the  slppe 
of  an  equivalent,  by  discharging  the  debts.  As  fco.the 
proportions  in  which  they  should  respectively  do  thi& 
and  the  amounts  of  their  several  interests,  that  was  a 
matter  of  arrangement  between  ,  themselves,  with  which 


(a)  i  Roll.  Mr.  Covenant,  C. 
Cro.  Car.  US. 

(b)  3  Cba.  Cat.  ioi. 
(r)  i  Mod.  u$. 

(J)  Cro.  Elix.  tsh 


(#)  X  Sound.  319. 
(/)  1. Levi*z>  47. 
(g)  13  East,  63. 
(b)  16  East 9  35  a. 
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the  grandfather  had  nothing  to  da  With  respect  to  the 
covenant  being  extracted  from  the  recital,  there  are  many 
cases  in  which  it  has  been  expressly  determined  that  the 
the  language  of  a  recital  may  constitute  a  covenant, 
Severn  ▼/  Clark  (a),  Graves  v.  White  (fl),  Hollis  v. 
Carrie),  Barfoot  v.  Frestoeti  (d).  The  rales  of  pleading 
are  more  strict  than  the  construction  of  deeds,  because 
in  pleading  the  parties  are  adverse,  and  yet  many  of  the 
most  material  averments  in  pleading  come  under  a 
"whereas;"  as  in  trespass,  case  for  an  escape,  &c. 
The  present  is  one  entire  transaction,  the  whole  of 
which  may  be  collected  from  the  deed,  and  where  that 
is  the  case  it  is  not  allowable  to  go  into  extrinsic  evi- 
dence to  shew  another  agreement  on  the  same  subject, 
Meres  v.  Ansell  (*),  Mayer  v.  Everth  (/),  Old  v.  Kay.  (g) 
In  Geary  v.  Bead  the  words  which  it  was  sought  to  con- 
strue as  a  covenant  were  merely  a  condition  and  limit- 
ation of  a  lease.  Lacon  v.  Merlins  only  decided  that 
the  Tecital  of  a  debt  in  an  indenture  does  not  .make  it  a 
specialty ;  and  Montague  v.  Bath  turned  on  the  effect 
of  a  recital  which  misrecited  a  deed  and  a  will* 
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Toddy  having  replied, 


Lord  Givford  C.  J.  delivered  judgment  This  is  an 
action  of  covenant  by  the  exetutrix  and  executors  of  Simon 
Fraser,  against  the  representatives  of  James  Henry  Hous- 
toun.  The  declaration,  after  setting  oilt  a  deed  between 
Simon  Fraser,  described  as  the  grandfather  on  the  firptpart, 
Simon  Fraser  the  grandson  on  the  second*  part,  and  James 
Henry  Houstoun  on  the  third  part,  alleges  a  covenant, 
by  which  Simon  leaser  the  grandson,  and  James  Henry 


(a)  %  Leon.  xa*. 

\b)  i  Eq.  Cos.  Abr.  Portions. 

(t)  a  .AM.  87. 


(e)  zWiluns. 
(/)  4  CamS.  N.  P.  C.  *i. 
lg)  K.  B.  Hil.T*  1834.,  not 
yet  reported. 
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Houstoun,  did  thereby  for  themselves,  their  executors, 
and  administrators,  covenant,  promise,  and  agree  to, 
and  with  the  said  Simon  Fraser  the  grandfather,  amongst 
other  things,  in  manner  following,  that  is  to  say,  that 
the  whole  of  the  debts  and  credits  of  the  said  Simon 
Fraser  the  grandfather  should  be  received  and  paid  by 
them,  the  said  Simon  Fraser  the  grandson  and  James 
Henry  Houstoun  s  it  then  states  the  death  of  James  Henry 
Houstoun  and  the  breach  of  this  covenant    The  second 
count  differs  from  the  first  only  in  setting  out  the  deed, 
by  which  Simon  Fraser  the  grandfather  assigned  his 
credits  to  Simon  Fraser  the  grandson  and  James  Henry 
Houstoun.    To  this  declaration,  the  defendants,  after 
having  the  deed  set  out  on  oyer,  demur,  and  the  ques- 
tion is,  whether  upon  the  whole  of  the  deed  the  Court 
can  collect,  on  the  part  of  Simon  Fraser  the  grandson 
and  James  Henry  Houstoun,  the  covenant  with  which 
they  are  charged.     It  is  admitted,  that,  in  order  to  con- 
stitute a  covenant,  it  is  not  necessary  the  word  "  cove- 
nant" should  be  expressly  employed,  and  if  it  were 
necessary  to  refer  to  cases  in  support  of  so  clear  a  po- 
sition, I  might  mention  Stevinson's  case,  (a)    There,  in 
debt  upon  bond,  the  condition  was,  that  whereas  the 
Plaintiff  had  covenanted  with  the  Defendant,  that  it 
should  be  lawful  for  the  Defendant  to  cat  down  wood 
for  fire-boot  and  hedge-boot,  without  making  any  waste 
or  cutting  more  than  necessary ;  and  the  Plaintiff  as- 
signed the  breach  in  that  covenant,  that  the  Defendant 
had  committed  waste  in  felling  wood,  &c.  and  the  con- 
dition was  to  perform  all  covenants  and  agreements; 
and  exception  was  taken,  because  that  the  condition 
ought  to  extend  but  unto  covenants  to  be  performed  on 
the  part  of  the  lessee;  yet  the  exception  was  not  al- 


(«)  i  Leon.  314. 
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)owed9  "  for  it  is  the  agreement  of  the  lessee,  although 
it  be  the  covenant  of  the  lessor." 

The  same  principle  was  laid  down  in  Hollh  v.  Gwr, 
where  Finch  Lord  Chancellor  $ays,.  "  there  are  many 
cases  where  words  will  make  a  covenant  because  of  the 
agreement,  when  the  general  t  words  of  "  covenant, 
grant,"  &c  are  wanting:  as,  "yielding  and  paying" 
will  make  a  covenant.  And  he  held,  that  articles  of 
agreement  reciting  an  intended  marriage,  covenanting 
to  settle  a  jointure  in  consideration  of  a  marriage 
portion,  and  concluding  thus,  "  and  it  is  hereby  agreed 
that  a  fine  shall  be  levied  to  secure  the  payment  of  the 
said  portion,"  amounted  to  a  covenant  to  levy  the  fine. 
In  order,  therefore,  to  decide  the. present  case,  we  must 
look  with  great  accuracy  to  the  instrument  before  the 
Court,  to  see  what  are  the  expressions  which  have  been 
employed  by  the  parties,  and  what  those  expressions 
will  include.  It  appears  that  the.  business  of  a  merchant 
had  been  carried  on  to  a  great  extent  by  Simon  Fraser 
the  grandfather.  It  was  agreed  that  he  should  retire ; 
that  Simon  Fraser  the  grandson  and  James  Henry  Hou$- 
toun  should  carry  on  the  business  as  partners ;  and  that 
a  capital  should  be  advanced  for  this  business  in  the 
manner  mentioned  in  the  deed ;  and  then  comes  that 
part,  of  the  instrument  on  which  the  present  question 
turns,  "  And  whereas  an  account  of  ail  the  debts  and 
credits  of  &F.  the  grandfather,  in  his  business  of  ge- 
neral merchant,  hath  been  this  day  taken,  and  the 
balance  in  his  favour  amounts  to  38,033/*  3&  5<& ;  and 
whereas  it  hath  been  agreed  by  and  between  &  F.  the 
grandfather,  S.  F,  the  grandson,  and  J.H.  ££,  that  the 
whole  of  the  said  debts  and  credits  of  S*F.  the  grandr 
father  shall  be  received  and  paid  by  S.  F.  the  grand!-, 
son  and  J.  H.  H.9  and  that  the  balance  38,033/.  35.  5d. 
shall  be  accounted  for  and  paid  by  them  in  manner  here- 
inafter mentioned;  and  that  for  the  better  enabling 
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them  to  call  in,  collect,  and  receive  each  credits,  S,  F- 
the  grandfather,  by  an  indenture  of  assignment  bearing 
even  date  with  these  presents,"  (this  indenture  is  set 
out  in  the  second  count,  and  appears  to  be  a  deed  of 
transfer  to  Simon  Fraser  the  grandson  and  James  Henry 
Houston*,  of  debts  due  to  Simon  Fraser  the  grandfather) 
"  hath  assigned  the  same  unto  & F.  die  grandson*  and 
J.  H.  H.  Now  this  indenture  further  witnessed),  that 
it  is  hereby  agreed  by  and  between  &  F.  the  grand- 
father, S.  F.  the  grandson,  and  J.  H.  H.9  that  in  con- 
sideration of  1 2,0002  unto  him,  &  F.  the  grandfather,  in 
hand  paid  by  J.  H.  H.  as  bis  share  of  the  capital,  and 
for  raising  24,000*.  the  proportion  of  &  F.  the  grand- 
son, of  such  capital,  the  sum  of  S6,000/.,  part  of  the  sum 
of  38,033*.  9s.  5dL,  the  balance  of  the  debts  and  credits 
of  &  A  the  grandfather,  shall  be  retained  and  kepi  by 
them,  &  F*  the  grandson  and  J.  H.  i£,  as  their  capital 
or  joint  stock,  and  shall  belong  to  them  in  the  following 
proportions,  (that  is  to  say,)  24,0002.  part  thereof  to 
S.F.  the  grandson,  and  12,0002.  the  residue  thereof  to 
J.H.H.;  and  it  is  also  further  agreed  between  S.F. 
the  grandfather,  &  F.  the  grandson,  and  J.  /£  ££,  that 
2033/.  3s.  bd.  being  the  remainder  of  the  balance  of  the 
debts  and  credits  of  S.  F.  the  grandfather,  shall  be  paid 
by  &  jR  the  grandson  and  J.  H.  JZ,  onto  &  F.  the 
grandfather,  his  executors,  administrators,  or  assigns,  by 
equal  instalments  at  the  end  of  six,  twelve,  eighteen,  and 
twenty-four  months  from  the  date  of  these  presents,  but 
without  interest;  and  it  is  hereby  further  agreed  and 
declared  between  the  parties  hereto,  that  in  case  any  of 
the  debts  so  assigned  to  S.  F.  the  grandson  and  «£/£!£, 
bj  &  F.  the  grandfather,  shall  hereafter  prove  bad  and 
not  recoverable,  the  loss  shall  be  borne  by  &  F.  the 
grandson  and  J.  H.  H"  The  deed  contains  many  pro- 
visions which  do  not  bear  on  the  present  question,  but 
relate  to  the  mode  in  which  the  business  was  to  be 
IS  carried 
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carried  on.  Now,  what  was  the  object  which  the  parties 
bad  in  view  by  this  instrument  ?  The  elder  Prater,  who 
was  about  to  retire  from  business,  engages  to  relinquish 
it  to  the  younger  Fraser  and  Houstoun,  and  he  relin- 
quishes it  without  a  stipulation  for  any  compensation ; 
a  balance  is  struck,  and  it  is  found  that  there  is  due  to 
him  a  sum  of  more  than  38,000/*  He  says  in  effect,  I 
will  assign  all  this,  you  shall  take  both  credits  and  debts, 
and  account  to  me  for  the  whole  in  a  manner  pointed 
out  by  the  deed ;  Houtioun  shall  advance  12,0002,  to- 
wards the  capital  to  be  employed  in  carrying  on  the 
business,  and  24,000/.  out  of  the  balance  due  to  me 
shall  remain  in  it  on  the  part  of  Simon  fraser  the 
younger.  Then,  as  many  of  the  credits  might  turn  oat 
unproductive,  there  is  an  express  provision,  that  the 
loss,  if  any,  should  fall  on  the  two  partners,  that  is,  that 
it  should  come  into  the  general  account  of  the  trade, 
and  that  the  balance  of  2033/.  should  be  accounted  for 
to  the  grandfather.  There  is  nothing  unreasonable, 
that  after  the  grandfather  had  assigned  all  the  credits, 
the  partners  should  take  upon  themselves  the  discharge 
of  aft  the  debts ;  but  whether  unreasonable  or  not,  they 
take  this  upon  themselves  by  express  provision*  and  not 
under  d  mere  recital,  as  it  has  been  contended  on  the 
part  of  the  Defendant.  The  deed  states,  "it  has  been 
agreed  that  the  whole  of  the  debts  and  credits  of  Simon 
Fratet  the  grandfather,  shall  be  received  and  paid  by 
Simon  Fraser  the  grandson  and  James  Henry  Houstoun ;" 
and  there  is  an  express  covenant,  that  they  shall  pay  to 
the  grandfather  the  balance  of  2033/.  For  the  Defend- 
ant, it  is  contended  that  this  passage  is  a  mere  recital  of 
a  separate  parol  agreement,  according  to  the  terms  of 
of  which  it  had  been  agreed  the  debts  should  be  paid ; 
and  that,  although  this  supposed  recital  might  perhaps 
fatnish  evidence  in  support  of  another  action,  it  does 
not  amount  to   any  stipulation    by  which  Houstoun 
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rendered  himself  liable  to  the  debts  under  the  instrument 
now  put  in  suit.  The  Court,  however,  must  look  at  the 
whole  of  this  instrument,  and  if  they  find  it  contains  a 
clear  agreement  to  do  any  act,  whether  in  the  way  of 
covenant,  provision,  or  even  exception,  then  it  is  clear 
that  an  action  of  covenant  may  be  maintained  on  the 
instrument  So  looking  at  this  instrument,  and  con- 
sidering the  nature  of  the  subject-matter,  we  think 
there  is  that  which  amounts  to  the,  covenant  which  has 
been  correctly  stated  in  the  declaration,  and  that  the 
Plaintiffs  are  entitled  to  Recover. 


Park  J.  No  one  can  read  the  words  "  And  whereas 
an  account  of  all  the  debts  and  credits  of  the  said  &  F. 
the  grandfather,  in  his  said  trade  or  business  of  a  general 
merchant,  hath  been  this  day  taken,  and  the  balance 
in  favour  of  the  said  S.  F.  the  grandfather  amounts  to 
the  sum  of  38,083/.  Ss.  5d.  And  whereas  it  has  been 
agreed  by  and  between  the  said  &  F.  the  grandfather, 
and  &  F.  the  grandson,  and  J.  H.  H.f  that  the  whole  of 
the  said  debts  and  credits  of  the  said  &  F*  the  grand- 
father shall  be  received  and  paid  by  the  said  SLF.  the 
grandson  and  J.  H.  H.9  and  that  the  said  balance  of 
38,0882.  S*.  5d.  shall  .be  accounted  for  and  paid  by 
diem  in  manner  hereinafter  mentioned ;"  and.  bave.any 
doubt  that  it  was  the  intention  of  the  parties  that  Smw 
Fraser  the  grandson  and  James  Henry  Haustom  should 
pay  thedfbts  of  Simon  Fra$er  the  grandfather.  If  we 
were  to  hold  otherwise^  they  would  receive  all  the 
credits,  and  yet  be  under  no  obligation  to  furnish  any 
consideration  for  such  a  benefit.  As  to  the  argument, 
that  it  would  be  a  hardship  that  a  partner  who  is  bene- 
fitted only  to  the  extent  of  a  third,  should  pay  *U  **€ 
debts,  that  is  a  hardship  which  applies  to  all  cases  of 
partnership,  and  is  a  matter  which  the  partners  must 

arrangt 


in  the  4th  &  5th  Years  of 'GEO.  IV. 


44£ 


arrange  among  themselves,  but  which  cannot  affect, the 
claim  on  the  part  of  the  grandfather. 

Burrough  J.  The  agreement  which  appears  in  the 
language  of  die  deed,  must  have  been  entered  into  after 
the  account  of  the  grandfather's  concerns  had  been 
taken ;  why  are  we  to  presume  a  separate  and  inde- 
pendent parol  agreement  unconnected  with  this  ?  The 
whole  was  one  transaction,  and  it  must  be  intended  that 
the  agreement  specified  in  the  deed  with  respect  to  the 
payment  of  the  debts  was  part  of  that  transaction,  and 
equally  binding  on  the  parties  as  aH  the  rest  of  it. 

Judgment  for  the  Plaintiff. 


1624. 


Saltouk 

HOBSTOON. 


Robertson  v.  Clarke* 


Feb.  7. 


rPHIS  was  an  action  on  two  policies  of  insurance.  Where  a  ship 


The  first  was  dated  25th  of  January,  1820,  and 


was  so  shat- 
tered in  a 


was  effected  on  the  ship  Neptune,  valued  at  8000&,  for  a  8t0rm  that 
voyage  "  at  and  from  London  to  New  South  Wales  and  upon  survey 
Van  Diemeris  Land,  the  East  Indies,  East  India  islands,  1^^ 
Persia,  and  elsewhere,  with  liberty  to  touch  and  call  at  of  repairing 
all  ports  and  places  on  this  or  the  other  side  of  the  Cape  j£^^fir 
of  Good  Hope,  until  her  arrival  at  her  final  port  of  dts-  original  value, 
charge  in  Europe."      The  second  policy  was  on  the  and  the  cap- 
freight  of  the  ship  Neptune ;  it  was  dated  on  the  16th  8oW  hcTSLa 
of  January,  1821,  and  was  effected  for  the  sum  of  400Q&,  fide  for  the 

the  risk  commencing  *  at  and  from  the  termination  of  ^nefit  of  all 

°  concerned, 

her  outward  voyage  at  Neto  South  Wales  and  Van  Die-  the  purchaser 

shortly  after- 
.wards  broke  her  up:  Held,  that  this  was  such  an  urgent  necessity  as  justified  the 
sale.  *  '  '     *      '    . 

The  Mauritius  is  not  in  the  East  Indies  t  nor  an  Indian  island. 


Vol.  I. 


Hh 


mat  s 
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meris  Land,  to  her  ports  <©f  dnoharge"  and 
/m/i" a,  the  2Sad  Indian  islands,  asd  duriag  her  slay ; 
loading  there,  to  her  final  port  of  discharge  in  Europe," 
The  xauee  was  tried  before  Bwrough  J.  at  GuiltihaU, 
when  the  Plaintiff  called  several  wRncasas,  from  wboae 
testimony  it  appeared  that  the  Neptune  sailed  from 
England  in  the  beginning  of  1820,  with  convicts  far 
New  South  Woks,  having  previously  undergone  a  aorvejr 
by  the  government  offioere  appointed  for  that  purpose. 
She  performed  her  outward  voyage  well,  and  having 
-discharged  her  convicts,  ahe  sailed  to  Surabaya,  where 
she  took  in  a  cargo  of  rioe,  which  ahe  earned  to  Ike 
island  of  Mauritius,  where  she  discharged  the  cargo, 
and  was  unloaded  to  her  very  keel.  The  rice  was 
found  to  be  perfectly  free  from  damage,  and  on  a  sur- 
vey being  had,  the  -stride  bottom  was  found  to  be  quite 
dry,  and  in  every  respect  the  vessel  appeared  sound  and 
'  seaworthy.  Having  taken  in  a  cargo  at  the  island  of 
Mauritius,  she  set  sail  for  Europe ;  at  the  time  of  her 
making  land  at  Algoa  Bay,  the  weather1  became  very 
bad,  and  after  that  period  she  encountered  *  gale,  which 
continued  incessantly  until  she  arrived  at  SywmfsBay. 
When  ahe  neared  that  port  ahe  wgs  ia  such  a  state  that 
the  captain  was  obliged  to  fire  guns  .of  distress,  inconse- 
quence of  which  the  inhabitants  aent  out  assistance,  and 
the  ship  was  brought  into  port  St*  was  pfluoadi*te(y 
surveyed,  hut  the  extent  of  her  damage  ooold  not  be 
ascertained,  aa  she  had  a  fUH  cargo  on  board.  She  was 
therefore  unloaded,  and  surveyed  a  second  Uftie,  whan 
the  surveyors,  among  whom  was  an  agent  of  LUyds, 
upon  the  captain's  applying  for  advice,  reooewenckd 
that  she  should  be  sold,  at  the  expense  of  repairing  kwr 
would  much  exceecd  her  original  value*  The  captain, 
acting  under  this  advice,  and  being  ignorant  of  the  in- 
surance effected  on  her,  sold  the  ship  and  some  port  of 
the  cargo  which  had  been  damaged,  for  about  1  lOOt, 
*4  and 
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and  having  transhipped  the  remainder,  he  returned  to 
Europe.  Jto  estimate  of  the  oxpence  of  repairing  was 
given  in  evidence;  but  it  was  proved  that  the  persons 
who  had  bought  the  vessel  on  speculation  had,  after  a 
month,  brought  her  round  to  Table  Bay,  wherfe  she 
could  have  been  completely  repaired,  but  finding  that 
course  to  be  unadvisable  on  account  of  the  damage  she 
had  sustained,  they  broke  her  up.  The  Defendant 
contended  at  the  trial  that  the  captain  ought  to  have 
repaired  at  any  expenee  less  than  the  value  insured,  and 
that  he  was  entitled  to  a  verdict  on  the  second  policy, 
as  the  island  of  the  Mauritius  was  not  an  Indian  island 
within  the  terms  of  the  insurance.  To  support  the 
latter  part  of  the  defence,  he  called  a  witness  from  the 
East  India-house,  who  said  he  apprehended  that  in  phy- 
sical geography,  the  Mauritius  must  be  considered  as  an 
African  island  belonging  to  the  Madagascar  Archipelago. 
The  Plaintiff's  witnesses  had  previously,  on  cross-ex- 
amination, stated  that  it  was  generally  considered  as  an 
Indian  island.  The  learned  Judge  left  it  to  the  jury  to 
say,  whether  they  thought  the  captain  justified  in  selling 
the  vessel  under-  the  circumstances  which  had  been 
proved,  and  told  them,  that  if  they  thought  the  sale  a 
matter  of  necessity  they  must  find  for  the  Plaintiff.  He 
also  left  them  to  consider  of  the  evidence  which  had 
been  offered  relative  to  the  Mauritius  being,  or  not,  an 
Indian  island. 

The  jury  returned  a  general  verdict  for  the  Plaintiff. 


44T 


1824. 


Vaughan  Serjt,  on  a  former  day,  had  obtained  a  rule 
to  shew  cause  why  that' verdict  should'  not  be  set  aside 
and  a  new  trial  granted,  on  die  two  objections' taken  at 
the  trial. 


Pell  Serjt.  now  shewed  cause  against  the  rule.    There 

is  one  distinction  between  the  circumstances  of  this  case 

Hh  2  and 
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and  those  on  which  the  Defendant  will  rely :  in  pril  the 
other  cases,  the  vessel,  after  having  been  sold,  has  been 
repaired  by  the  purchasers,  and  has  afterwards  brought 
a  full  cargo  home,  while  in  this  case,  the  purchasers, 
after  having  taken  the  trouble  of  getting  the  ship  round 
to  Table  Bay,  found  the  attempt  to  repair  her  imprac- 
ticable, and  broke  her  up.  The  captain,  too,  effected 
the  sale  in  ignorance  of  the  vessel  being  insured,  and  he 
therefore  acted  as  he  conceived  for  the  benefit  of  his 
owners,  w,hom  he  believed,  to  be  the  only  persons  inte- 
rested. Upon  these  facts,  it  is  clear  that  the  sale  was 
bondjide,  and  was  the  result  of  extreme  necessity*  As 
to  the  objection  respecting  tjje  situation  of  the  island  of 
Mauritius,  the  only  witness  called  for' the  Defendant  ap- 
prehended the  island  must  be  considered  in  physical 
geography  to  belong  to  Africa,  and  to  form  part  of  the 
Madagascar  ArcKipelago.  To  oppose  this,  there  was  the 
evidence  of  fhe  Plaintiff's  witnesses,  who  stated  that  it 
was  always  considered  as  an  Indian  island,  and  that  ge- 
neral reputation  is  supported  by  the  testimony  of  several 
authors.  In  Mai  lam's  Naval  Gazetteer  it  is  described 
tbYis,  "  Mauritius,  an  island  in  the  East  Indian  Ocean" 
In  CrutwelFs  Gazetteer,  "  France,  Isle  of,  an  island  in 
the  Indian  Ocean"  In  Walkers  Gazetteer  it  is  described 
in  the  same  manner;  and  in  Brookfg Gazetteer  it  is  de- 
scribed as,  "  Mauritius,  an  island  in  the  Indian  Ocean, 
400  miles  east  of  Madagascar"  All  these  authors  sup- 
port the  testimony  given  at  the  trial  that  it  is  an 
Indian  island. 


Vaughan  and  Taddy  Serjts,,  in  support  of  the  rule. 
As  to  the  sale,  the  only  justification  for  such  a  proceed- 
ing, is  the  extreme  and  absolute  necessity  of  the  case. 
Now  that  necessity  did  not  exist  in  the  present  instance, 
for  the  ship  could  have  been  repaired  at  the  Cape.  It. 
was  stated  that  the  expehce  of  repair  would  have  ex- 
ceeded her  value  ;  but  if  the  Plaintiff  chose  to  value  his 

#6  '  vessel 
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vessel  in  the  policy  nt  8000/.,  he  was  bound  -by  that  1 924. 
valuation,  and  should  have  repaired  her  at  any  cost  less 
than  that  sum.  He  might  then  h&ve  claimed  his  loss 
from  the  underwriters,  as  the  policy  was  a  contract  of 
indemnity ;  instead  of  which  he  put  an  end  to  the  risk, 
claimed  for  a  total  loss,  and  materially  altered  the-nature 
of  the  contract.  From  the  language  of  Dallas  C.  J.  in 
Read  v.  Bonham  (a),  from  the  case  of  Idle  v.  The  Royal 
Exchange  Assurance  (&),  and  many  other  cases,  it  is 
clear  that  nothing  but  extreme  necessity  can  justify  the 
sale  of  the  ship.  It  is  not  enough  that  the  sale  is 
made  honestly  and  with  a  good  intention.  As  to  the 
authorities  cited  to  prove  the  Mauritius  to  be  an  Indian 
island,  they  are  opposed  %  the  Encyclopedia,  in  which 
it  is  called  an  African  island ;  and  in  Paul  ei  Vtrginie 
it  £  described  in  the  same  manner.  But  withdut  re* 
ferring  to  authorities,  common  sense  decides  the  qoes- 
tjpn.  It*is  only  400  miles  from  Madagascar,  while  it  is 
-four  times  that  distance  from  the  East  Indies,  and 
though  now  in  possession  of  England,  it  does  not  form 
part  of  the  East  Indian  dependencies,  but  has  a  Chief 
Justice  appointed  by  the  crown  of  England. 

Cur.  adv.  vult. 

Lord  Gifford  C.  J.  now  delivered  the  judgment  of 
the  Court,  and  having  stated  the  facts  of  the  case,  said, 

The  rule  nisi,  which  has  been  obtained  for  setting 
aside  the  verdict  in  this  case,  was  granted  on  two 
grounds.  First,  that  the  vessel  ought  not  to  have  been 
sold,  but  "ought  to  have  been  repaired.  Secondly,  with 
respect  to  the  insurance  on  freight,  that  no  risk  attached, 
because  the  cargo  was  not  shipped  in  the  East  Indies  or 
Indian  islands,  but  at  the  Mauritius. 

As  to  the  objection  that  the  ship  ought  to  have  been 
repaired,  and  not  sold,  it  is '  unnecessary  for  me  to  in- 

(<t)  3  Jk  #  A  14  7«  (*)  3  -B%  Moore,  115. 
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vestigate  t£e  numerous  caws  on  the  subject  Reid  v# 
Darby  {a\  the  case  of  the  Qraiitudine  (i),  Idk  v.  The 
Royal  Exch.  Assur.  Comp.  (c)9  Beid  v.  Bonkam  (d),  and 
others*  This  principle  may  be  clearly  laid  down,  that 
a  sale  can  only  be  permitted  in  ease  of  urgent  necessity* 
that  it  must  be  bon&JZde  for  the  benefit  of  all  concerned, 
and  must  be  strictly  watched.  Nothing  now  can  in*-* 
peach  the  correctness  of  this  principle,  and  the  only 
question  here  is,  did  the  evidence  establish  that  urgent 
necessity  ?  The  jury  have  come  to  the  conclusion  that 
it  did ;  and  after  hearing  the  notes  of  the  learned  Judge 
who  presided,  I  am  of  the  same  opinion.  The  vessel 
Was  seaworthy  when  she  left  the  Mauritius  *  after  that, 
and  before  she  reached  the  *Cape9  die  encountered  s 
severe  storm,  and  with  the  utmost  difficulty  succeeded 

,  in  making  {SymoncTs  Bay  $  there  she  underwent  a  first 
survey,  with  her  cargo  on  board,  and  as  the  survey  under 
those  circumstances  was  necessarily  incomplete  she  t* 
oeived  a  6econd,  when  it  was  ascertained  she  ooaldTOU 
be  repaired  at  SymoncPs  Bay*  The  captain  applied  to 
Lloyds?  agent,  and  by  his  advice,  and  for  the  benefit  al 
all  concerned,  sold  thq  veeseL  The  purchaser,  after  a 
month  had  elapsed,  succeeded  in  bringing  her  round  to 
Table  Bay,  but  to  shew  the  state  she  was  in,  he  did 
not  attempt  to  repair,  but  broke  her  up  at  once.  On 
these  facts,  I  think  a  case  of  urgent  necessity  has  been 
made  out.     It  is  not  disputed  that  the  sale  was  bond 

[fide ;  and  it  is  clear  that  it  was  for  the  benefit  of  all 
concerned.  I  agree  that  it  is  not  sufficient  to  shew  that 
the  sale  was  bondjide  and  for  the  benefit  of  all  con- 
cerned, unless  it  be  also  shewn  that  there  was  urgent 
Necessity  for  its  being  resorted  to,  but  that  having  been 
satisfactorily  proved  in  the  present  instance,  the  verdict 
cannot  be  disturbed  on  that  ground. 


(a)  XO&7J*,  143. 

(h)  3  Rfib.  Adm.  Rep.  240. 


(t)  3B.  Moore,  115. 
(d)  3  B.&B.  147. 


With 
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With  respect  to  the  policy  on*  freight,  it  wasiacum-       18M^ 
bent  for  the  Plaintiff  to  prove  that  the  Mauritius  WM    ptT^ZL, 
an  island  falling  within  the  term*  of  the  policy.    Now  *, 

there  can  be  little  doubt  that,  geographically  oonsidered^, 
the  Mauritius  is  not  in  India  or  among  the  Indian 
islands;  and  the  testimony  to  this  point  on  the  part  of 
the  Plaintiff  rested  oaat  single  witness  who  said  be  con~ 
sidered  the  island  to  be  in  India.  This  waft  met  by  tes- 
timony on  the  part  of  the  Defendant,  that  it  was  an 
island  belonging  to  the  Madagascar  Archipelago,  and  in 
physical  geography,  part  of  the  district  of  Jtfrica.  No 
evidence  was  adduced  toshes*  that  it  was  esteemed  Indian 
in  mercantile  acceptation,  and  on  this  part  of  the  case 
the  Court  thinks  the  Plaintiff  has  failed.  The  verdict 
nmt  bet  oonfinsd  therefore  to  the  policy  our  the:  ship 
¥  Vevdiet  reduced  accordingly. 

_N-B.  — In  a  subsequent  action  against  another  un- 
derwriter on  the  second  policy,  tried  at  the  Lendcm 
sitting)*  after  this  term,  evidence  being  adduced  to  shew 
that  in  mercantile  acceptation,  the  Mauritius  is-  esteemed 
an  Indian  island,  the  jury  founds  a  verdict  fop  the  Plaintifi 


HDEDYABB  V.  SMiTfrw  Ftf.?* 

QN&LOrVSajt  had  obtained  a  rule  eafiiog  011  the  l»aa  action 

Plaintiff  to  sbevr  cause  "  wfcjr  a  bill  of  exchange,  ^^^^ 
on  which  this  action  was  brought*,  should  not  be  im~  e*ort  weul& 
pounded  in  the  bends  of  the  prothonetary^  and  the  De~  **  compc* 
fendant  be  permitted  to  inspect  it,"  in  order  to  see  t0  deposit  the 
whether  oc  no  it  was  a  forgery.     He  bad  suggested  that  bill  in  the 
buds  were  commonly  submitted  in  this  manner  tt>  the  UnJ  of  *hc 

J  prothonoUry 

for  the  pur- 
pose of  enaUiagrtas  Defendant  to  inspect  it. 

H  h  4  inspection 
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inspection  of  the  Defendant ;  and  mentioned  an  unpub- 
lished case  in  the  Exchequer,  in  which  the  same  thing 
had  been  done  in  the  instance  of  a  bill  of  exchange. 
But  cause  being  shewn  by 

Pell  Serjt.,  who  observed  that  the  reason  alleged  for 
the  necessity  of  inspection  would  be  matter  of  defence 
at  the  trial,  the  Court,  « 

Discharged  the  rule* 


frb.j.        George  Simson  v.  John  Cooke  and  Others, 
*       .      Executors  of  William  Peabeth. 


A  bond  by 
which,  after 
reciting  the 
partnership  of 
J*  C.  and , 
T.  C  W.  P. 
became  surety 
for  such  sums 
as  should  be 
advanced  to 
meet  bills 
drawrtby  J.C 
and  T.  C,  or 
either  of  them, 
was  held  not 
to  extend  to 
bills  drawn  by 
J.  C.  after  the 
death  of  T.  C 


'J'HE   Plaintiff  declared  in  debt  on  a  bond  which, 
being  set  out  ori  oyer,  was  as  follows : 

We,  John  Cooke  and  Thomas  Cooke,  both  of  Sunder-  « 
land,  bankers,  carrying  on  business  under  the  firm  of 
Cooke  and  Co.,  and  William  Peareth,  are  jointly  and 
severally  bound  to  Patrick  Craufurd  Bruce,'  George 
Simson,  and  George  Taylor,  of  London,  bankers,  carrying 
on  business  under  the  firm'  of  "  Were,  Bruce,  Simson, 
and  Taylor,"  in  the  penal  sum  of  5Q00/.,  to  be  paid  to 
the  said  P.  C.  B.,  G.  &,  and  G.  T,  their  attorney,  exe-  . 
cu'tors,  administrators,  or  assigns/ far  which  payment  wt 
bind  ourselves  and  each  of  us  by  himself  for  the  whole, 
our  and  each  of  our  heirs,  executors,  and  administrators* 
by  these  presents  sealed  with  our  seals ;  dated  12tk  of 
August,  1805. 

The  condition  of  the  bond  was,  "  Whereas  John  Cooke 
and  Thomas  Cooke  have  applied  to  P.  C  Bruce,  G.  Sim- 
son,  and  G.  Taylor,  to  permit  them  the  said  «7.  C.  or 
T.  C,  or  persons  authorized   by  them,  to  draw  bills  on 

P.  C  Bn 
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P.  &  iR,  G.  &,  and  Q;  T.  for  their  acceptance  and  pay-       182*. 
meat,  they,  the  said  J.  C  and  T.  C.  engaging  to  pay  or 
remit  to  tire  said  P.  C.  2?.,  G.  &,  and  G.  71  the  amount 
of  such  bills,  at  or  before  the  time  Such*  bills  shall  be- 
come respectively  due ;  and  in  order  the  better  to  secure 
P.C.B.,  G.  &,  and  G.  T.,  or  any  of  them,  associated 
'^or  not  with  any  other  person  or  persons  in  the  same  or 
any  other  firm  of  business,  the  due  and  punctual  remit-  . 
tance  of  money  to  pay  the  bills  so  to  be  accepted  by 
them ;  and  also  the  payment  of  all  such  sum  and  sums 
of  money  as  they  the  said  P.  C.  2?.,  G.  &,  and  G.  T. 
shall  advance  for  the  said  J:  C.  and  T.  C,  or  which  shall 
or  may  be  due,  or  owing, .  or  payable  to  them  the  said 
P.  C.  B^  G.  &,  and  G.  T.  from  the  said  J.  C.  and  T.  C. 
or  any  or  either  of  them  at.  any  time  hereafter,  on  any  ^ 
account  whatsoever ;  they  the  said  J.  C.  and  T.  C.  have 
agreed  to  execute  a  bond  to  P.  C.  B.>  G.  &,  and  G.  T., 
together  with  William  Peareth, '  as  their  surety,  and  in 
consideration  thereof  P.  C.  £.,  G.  &,  and  G.  7.  have 
agreed  to  comply  with  such  request  for  so  long  a  time 
as  they   may  think  proper:    now  the  above  written 
obligation  is  such  that  if  J.  C.  and  T.  C,  their  executors 
and  administrators,  shall  remit  to  P.  C.  B.y  G.  &,  and 
G.  T.,  and  every  of  them,  associated  or  not,  as  aforesaid, 
the  amount  of  all' such  sums  of  money  as  they  J.  C  and 
T.  C,  or  either  of  them,  or  any  other  person  autho- 
rized by  them  or  either  of  them,  shall  or  may  draw  on 
P.  C.  B.j  G.  &,  and  G.  T.9  or  any  of  them,  associated 
or  otherwise  as  aforesaid,  respectively,  or  made  payable 
at  their  house  as  and  when  the  same  bills  and  notes 
shall  respectively  become  due,  and  also  shall  from  time 
to  time  payor  cause,  to  be  paid  unto  P.C.B.,  G.&, 
and  G.  T.,  and  every  of  them,   associated  or  not,  as 
aforesaid,  their  and  each  of  their  heirs,  executors,  and 
administrators/ all  such' sums  of  money  as  shall  be  paid 
by  them  or  any  of  them,  associated  or  not  as  aforesaid, 

respectively, 
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1824.  respectively,  for  or  on  account1  of  any  note  or  notes* 
bill  or  bills  of  exchange,  which  shall  at  any  time  bete' 
after  be  drawn  by  J*  C.  and  T.  C.  or  any  or  either  of 
them,  or  any  other  parson  or  persons  authorized  by 
them  and  accepted  "by  P*  C.  Jfc,  G.  &,  and  G.  T.f  or  any 
of  them,  associated  or  not  as  aforesaid,  or  made  payable 
at  their  house,  and  also  all  such  snms  of  money  a»^' 
P,C.  B.t  G.  &9  and  G.  7.,  or  any  or  either  of  them,  asso- „ 
dated  or  not,  as  aforesaid,  shall,  at  any  time  hereafter, 
pay,  expend,  lend,  or  advance  to  or  for  J.  C.  and  T.  C 
or  any  or  either  of  them,  or  which  sh#H  at  any  timo 
hereafter  be  due  to  them,  P.  C.  B.$  G.  S.>  and  G.  3% 
from  J.  C,  and  T.  C,  on  any  account  whatsoever,  to- 
gether with  interest  for  the  same,  from  the  time  the 
same  shall  be  advanced  and  paid  by,  or  due  and  owing 
to  theni,  the  said  P.  C.  A*  G.&,and  G.  T^or  any  or 
either  of  them,  associated  or  not  as  aforesaid,  after  the 
rate  of  five  per  cent,  per  annum,  and  the  usual  and  ac- 
customed commission,  costs,  charges,  damages,  and 
eatpences,  which  shall  at  any  time  hereafter  be  incurred, 
suffered,  borne,  paid,  or  sustained  by  P.  C*Bn  G.£L> 
and  G..T.*  or  any  of  them,  associated  or  not  as  afore- 
said, and  also  all  such  sums  as  they  shall  or  may  be 
bound,  or  liable,  or  security  to  pay  for  or  on  account 
of  J.  C  and  T.  C,  or  any  or  either  of  them,  then  and 
in  such  case  the  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  effect. 

Various  breaches  were  assigned  under  the  statute, 
for  non  payment  of  sums  advanced  by  Were  and  Co*  to 
John  *nd  Thomas  Cooke  during  their  joint  lives,  and 
to  John  Cooke*  after  the  death  of  Thomas  Cooke. 

The  defendants  pleaded  the  general  issue.  At  the 
trial  of  the  cause  before  Burrough  J.,  at  the  Lonim 
sittings  after  Trinity  term  last,  after  proof  of  die  bond, 
which  was  stamped  with  a  1U  stamp,  it  appeared  that 
the  usual  course  of  business  between  Cooke  and  Co.  and 

Were 
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Were  and  Co.  was  by  Cooke  and  Go.  drawing  bills  upon       1824. 
#fer*  and  Ca,  and  making  drafts  and  notes  payable  at     *  -   -  -  ' 
their  banking  house,  to  answer  which  Cooke  and  Co.  *, 

from  time  to  time  remitted  bilk  and  cash  to  Were  Cqonu 
and  Co, 
»  Thomas  Cooke  died  in  May  1814,  at  which  time  the 
.  balance  due  from  Cooke  and  Co.  to  Were  and  Co.  was 
\  1 9,534-/.  After  his  death  the  business  went  an  in  the 
same  way  as  before;  bills  were  drawn  on  Were  and 
Co.,  notes  made  payable  at  their  hoose^  and  remittance* 
were  continued  from  time  to  time  to  the  general  ac- 
count as  it  then  stood,  no  balance  being  struck  and  no 
rest  made*  The  amount  of  the  remittances,  subsequent 
to  the  death  of  Thomas  Cooke,  exceeded  119,£34&  but 
on  the  closing  of  the  concern  in  1816  there  was  a 
balance  of  65,000/.  due  from  Cooke  and  Co.  to  Were 
and  Co.  Upon  these  facts,  a  verdict  was  taken  for  the 
Plaintiff  in  the  sum  of  5000&,  subject  to  the  opinion  of 
the  court  on  these  objections  started  at  the  trial,  and 
afterwards  insisted  on  by 

Bpsanquet  Serjt.  who,  in  Michaelmas  term  last,  ob* 
„  tained  a  rule  for  setting  aside  this  verdict,  and  entering 
a  nonsuit  instead,  or  for  setting  aside  the  yerdict  as  to 
5QQQI.  debt,  and  entering  instead  thereof  a  verdict  for 
one  shilling  damages,  on  the  ground,  First,  that  the 
bond,  being  intended  to  secure  *  balance  of  uncertain 
amount,  ought  to  have  had  a  202.  stamp ;  secondly,  that 
under  the  conditions  of  the  bond  theDefendants  were  not 
liable  for  any  advances  made  by  Were  and  Co.  to.  John 
Cooke,  after  the  death  of  Thomas;  and.  Thirdly,  that 
the  remittances  made  after  the  death  of  Thomas  Cooke 
ought  to  be  first  applied  in  reduction  of  the  balance  due 
at  Thomas  Cooke's  death. 

Vaughan 
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1824.  -  Vaughan  and  Cross  Serjts.  shewed  cause  against  the 
rale.  First,  the  Defendants  bond  is  anterior  to  the 
statute  of  48  G.  S.  c.  149.,  by  which  a  stamp  of  20L  is 
imposed  on  bonds  intended  to  secure  the  payment  of  a 
fluctuating  balance  which  may  exceed  5000/.,  and  there 
are  no  words  applicable  to  such  a  bond  in  the  statute 
44  G.  S.  c.  98.,  the  sum  secured  clearly  meaning,  in  the 
language  of  that  act,  the  penalty.  The  case  of  Scott  v. 
Alsopp  (a)  arose  on  the*48  G.3.  c  149.,  and  therefore 
does  not  apply  to  the  present  question ;  and  Pruemng 
v.  Ing  (b)  shews  that  additional  sums  accruing  in  the 
way  of  interest  need  not,  with  reference  to  the  stamp- 
duty,  be  considered  in  computing  the  amount  of  the 
stamp  for  the  principal  sum.  Secondly,  by  the  express 
language  of  the  condition  the  obligor  was  to  be  liable 
in  respect  of  sums  advanced  to  meet  bills  drawn  by  the 
Chokes,  or  either  of  them ;  so  long,  therefore,  as  the 
business  continued  in  the  hands  of  the  Cookes,  or  either 
of  them,  and  there  was  no  partner  introduced,  the 
obligor  was  liable  in  respect  of  any  debt  which  either 
of  rthem  might  contract  with  Were  and  Co.  There  is  not 
a  word  in  the  condition  which  confines  the  .obligor's 
liability,  to  debts  contracted  during  the  joint  lives  of  the  ♦ 
Cookes.  ■  In  Lord  Arlington  v.  Merricke  (c)  the  recital 
of  the  bond  having  stated  that  the  principal  was  ap- 
pointed deputy  post-master  for  six  months,  it  was  the 
expressed  intention  of  the  parties  that  the  sureties 
should  not  be  liable  beyond  that  time;  hut  in  the  pre- 
sent instance  the  supposed  intention  of  the  surety  is 
set  up  in  opposition  to  bis  expressed  intention.  Admit- 
ting, however,  that  the  obligor's  liability  is  confined  to 
the  joint  lives  of  the  Cookes,  then,  thirdly,  as  the  course 
of  business  between  the  Cookes  and  Were  and  Co.  was 

(a)  i  Priet,  to.         (b)  aB.^  4'VH,         («)  »Smmi.V>i* 

for 
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for  the  former  to  draw  bills  and  make  notes  payable  at        1824. 
the  house  of  the  latter,  and  then  to  make  remittances  to     V-r>  *' 

■  *  alMSOH 

meet  the  advances  made  in  respect  of  such  bills  and  „. 

notes,  it  is  clear  that  virtually  every  remittance  was  Cooke. 
Specifically  appropriated  by  the  Cookes  to  discharging 
the  sum  advanced  on  the  last  set  of  bills  or  notes  pre- 
ceding each  remittance :  if  so,  the  sums  remitted  after 
the  death  of  Thomas  Cooke  being  insufficient  to  meet 
the  advances  made  after  his  death,  a  large  balance  re- 
mains in"  respect  of  debts  incurred  before  his  death, 
upon  which  balance  the  obligor  will  be  clearly  liable. 

Bosanquet,  in  support  of  his  rule.  First,  as  to  the  . 
stamp,  the  case  of  Scott  v.  Allsop,  although  it  arose  on  a 
statute  subsequent  to  the  date  of  the  bond,  establishes 
a  principle  which  applies  to  the  stamp  act  under  which 
this  bond  was  stamped ;  the  principle  is,  that  the  penal 
sum  mentioned  in  the  bond  is  not  the  criterion  for  the  . 
amount  of  the  stamp;  but  that  criterion  can  only  be 
obtained  from  the  nature  of  the  transaction  between 
the  parties.  The  penal  sum  here' is-  5000/.,  but  it  was 
intended  to  be  a  security  for  a  balance  to  a  much  larger 
amount ;  and  if  so,  it  ought  to  have  been  stamped  with  a 
20/.  stamp,  under  the  provisions  of  44  G.  3.  c.  98. 
Sched.  A.  —  "  Bond  given  as  a  security 'for  any  sum  of 
money  exceeding  20,000/.  —  20/."  This  is  a  bond  for 
securing  money;  and  if  so,  how  much  ?  balances,  which 
might  far  exceed  5000/.,  the  penalty  of  the  bond,  or 
even  2Q,000/. 

Secondly,  from  the  condition  of  the  bond,  it  appears 
that  the  obligor  consented  to  become  surety  for  a  firm 
composed  of  the  two  Cookes*  The  terms  of  the  con- 
dition clearly  import,  that  he  only  proposed  to  render 
himself  liable  for  debts  contracted  by  the  firm  during 
the  joint  lives  of  the  two  partners';  and  it  is  most  rea- 
sonable 
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18*4-  sellable  that  his  liability  should  not  be  extended  farther, 
for  he  might  have  been  induced  to  incur  the  liability  by 
confidence  in  the  prudence  or  management  of  the  de-  I 

ceased  partner.  From  the  case  of  Lord  Arlington  v. 
Merricke(a)  downwards,  there  is  a  series  of  decisions, 
and  they  are  all  collected  In  Weston  v.  Barton  (b)9  shewing 
that  the  liability  of  the  obligor  cannot  in  such  a  case  be 
extended  beyond  the  joint  lives  of  the  parties,  daring 
whose  connection  he  engaged  to  become  bound. 

Thirdly,  assuming  that  the  obligor  was  only  liable  on 
the  balance  due  at  the  death  of  Thomas  Cooke,  then,  as 
there  has  been  no  specific  appropriation  either  by  John 
Cooke,  or  Were  and  Co.,  of  the  remittances  made  after- 
wards, as  there  was  not  even  a  balance  struck  or  a  rest  | 
made  in  the  accounts  at  the' death  of  Thomas  Choke,  the 
remittances  subsequent  to  his  death  must  be  first  applied 
in  discharge  of  the  debt  of  longest  standing.  Bodenham 
v.  Pttrchas.  (c)  Brooke  v.  Enderby.  (d)  Simpson  v.  Ing - 
ham.  (e) 

Lord  GiFFOftD  C.  J.  This  is  an  application  by  the 
Defendants  in  this  canse  to  enter  a  nonsuit,  instead  of 
the  verdict  which  has  been  found  for  the  Plaintiff,  and 
if  he  shall  fail  in  that  application,  to  reduce  the  da- 
mages to  Is. 

The  success  of  the  first  application  will  depend  on  , 
the  construction  to  be  put  on  the  44  G.  3.  c.  98.  The 
present  suit  has  been  instituted  on  a  bond  entered  into 
by  three  persons,  John  and  Thomas  Cooke  and  William 
Peareth,  in  the  year  1805,  with  a  penalty  of  50002.  con- 
ditioned for  the  securing  any  balance  which  might 
become  due  from  the  Cookes,  who  were  bankers  at  Sun- 
derland, to  Were  and  Co.,  bankers,  in  London,  upon  a 

{*)  *  Wtnu  S*md.  403.     •      id)  a-fc&JAyo. 
lb)  4  Taunt.  673.  (0  %B.&C.  65. 

(c)  *B.&A.aS. 

running 
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vanning  account  between  them ;  and  it  is  contended,  1824. 
that  this  bond  should  have  had  a  20/.  stamp.  By  the 
44  Q.  3.  c.  SL  Schedule  A.,  it  is  enacted,  that  for  every 
bond  given  as  a  security  for  any  jam  of  money  not  ex-  Goon, 
oeeding  100L  there  shall  be  a  stamp  of  UL,  and  so  on 
progressively  increasing  in  amount;  and  die  words  ap- 
plicable to  this  bond  are,  «  exceeding  400QJL  and  not 
exceeding  50001.  --  W  There  is  also  an  enactment, 
that  for  a  bond  of  any  kind  whatsoever,  not  otherwise 
charged  in  the  schedule,  or  wholly  exempted  from  duty, 
there  shall  be  upon  any  number  of  words,  not  amount* 
ing  to  thirty  common  law  sheet*,  of  which  any  such 
bond  shall  consist,  a  stamp  of  1/.  After  the  passing  of 
this  act  it  was  discovered,  that  many  bonds  intended  to 
secure  fluctuating  balances  for  large  sums  of  money,  did 
not  fall  within  its  provisions ;  and  therefore,  by  48  G.  3. 
e.  149.  it  was  enacted,  that  for  a  bond  given  as  a  security 
for  the  repayment  of  any  sum  or  sums  of  money  to  be 
thereafter  lent,  advanced,  or  paid,  or  which  may  become 
due  upon  an  account  current,  —  where  the  total  amount 
of  the  money  secured  or  to  be  ultimately  recoverable 
thereupon  shall  be  uncertain  and  withoat  limit,  ~  the 
stamp  dufcr  shall  be  904 

I  collect  from  these  words,  either,  that  the  legislature 
thought  that  bonds  of  this  description  had  been  omitted 
in  the  44  G.8.  e.  98.,  or,  that  if  included,  they  mast  be 
considered  as  foiling  within  the  clause  which  provides  a 
stamp  on  the  amount  of  the  penalty  in  the  bond,  or 
within  the  clause  which  apportions  the  amoant  of  the 
stamp  to.  the  number  of  words  used ;  and  that  they  have, 
therefore,  in  the  48  G.  3.,  framed  a  new  and  express 
enactment,  to  meet  what  was  a  cmsus  omissus  in  the 
the  former  statute.  This  case,  therefore,  is  not  governed 
by  the  decision  in  Seott  v.  Alhop  t  and  it  most  be  taken, 
that  the  stamp  which  has  been  employed  was  the  proper 
stamp.  it 

But 
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1824.  Bat  a  more  important  qdestion  in  this  cause  is,  whe- 

ther the  Defendants  are  liable  for  advances  made  to  the 
Sunderland  bankers  after  the  death  of  Thomas  Cooke. 

Cooke.  This  must  turn  on  the  construction  of  the  instrument 
itself,  which  must  be  most  accurately  looked  at  for  that 
purpose.  It  begins  with  the  words  "  We,  John  Cootik 
and  Thomas  Cobke,  of  Sunderland,  bankers,  carrying  on 
business  under  the  firm  of  Cooke  and  Co.,  and  William 
Peareth,  are  jointly  and  severally  bound  to  Patrick  Crap* 
furd  Bruce,  George  Simson,  and  George  Taylor,  of  Lon- 
don, bankers,  in  the  penal  sum  of  5000/.:"  and  the 
language  of  the  condition  is,  "  Whereas  John  Cooke 
and  Thomas  Cooke  have  applied  to  P.  C.  Bruce,  G.  Sim- 
son,  and  G«  Taylor,  to  permit  them  die  said  John  Cooke 
and  Thomas  Cooke,  or  persons  authorised  by  them,  to 
draw  bills'  on  P.  C.  Bruce,  G.  Simson,  and  G.  Taylor,  for 
their  acceptance  and  payment,  they  the  said  J.  C.  and 
T.  G  engaging  to'  pay  or  remit  to  the  said  JP.  G  &, 
G.  &,  and  G.  T.  the  amount  of  such  bills,"— u  The  above 
written  obligation  is  such,  that  if  J.  C.  and  T.  G  shall 
remit  to  P.  G  A,  G.  S.,  and  G.  T.  the  amount  of  all 
such  sums  as  they  the  said  J.  G  and  T.  C,  or  either  of 
*  them,  or  any  other  person  authorised  by  them  or  other 
of  them,  shall  draw  on  P.C.B.,  G.&,  and  G.  2V  — 
"  then  and  in  such  case  the  obligation  to  be  void."    - 

Now  it  appears  that  the  object  of  the  principals  in 
this  bond,  and  of  the  surety  likewise,  was,  to  secure  to 
the  London  house  the  advances  they  might  make  to  the 
Sunderland  house,  constituted  as  it  then  was  of  the  two 
partners,  John  and  Tnomas  Cooke.  .  In  order  .to  extend 
the  bond  beyond  this,  it  ought,  as  against  the  surety,  to 
appear  expressly  that  he  proposed  to.  render  himself 
liable,  in  respect  of  advances  made,  td.the  survivor.  If 
such  was  his  intention,  why  were  not  some  such  words 
as  the  following  inserted ;  "  at  whatever  time  such  bills 
shall  hive  been  drawn,  whether  during  the  partnership 

or 
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or  afterwards;"?  without  the  addition  of  any  such  ex-  1824. 
pression  the  words  "  or  either  of  them"  must  be  con- 
fined to  the  acts  of  either  of  them  during  the  copartner- 
ship* If  it  bad  been  intended  to  extend  the  acts  of 
"either  of- them"  beyond  the  copartnership!  Buch  in-* 
tention  ought  expressly  to  have  appeared.  A  principal 
motive  for  William  Peareth's  joining  as  a  surety  might 
have  been  an  opinion  entertained  by  him  as  to  the  in- 
tegrity and  discretion  of  the  deceased  partner ;  and  if 
be  bad  been  requested  to  have  extended  his  liability  be* 
yond  the  life  of  that  gentleman,  he  might  have  refused  to 
do  so.  So,  with  respect  to  the  liability  of  his  own  repre* 
sentatives,  he  might  have  been  willing  to  charge  them 
during  the  life  of  Thomas  Cooke,  but  not  afterwards. 

The  only  remaining  question  is,  whether  on  the  evi- 
dence adduced  at  the  trial,  any  part  of  the,  balance  due 

'  from  Cooke  and  Co.  at  the  time  of  the  death  of  Thomas 
Cooke  is  still  due.  Now  at  the  time  of  his  death  no  rest 
or  distinction  was  made  in  the  accounts,  but  they  still 
went  on  as  if  nothing  had  happened,  and  the  remittances 
subsequent  to  the  death  of  Tlwmas  Cooke  are.  more  than 
sufficient  to  cover  the  balance  then  due.  Several  cases 
have  been  referred  to,  particularly  th*t  of  Bodenham  v. 
Purcha&f  which  establish  it  as  a  principle,  that  where  a 
debtor  makes  no  .specific  appropriation  of  a  sum  remit* 

•  ted  to  account,  the  creditor  is  bound  to  apply  it  in  liqui- 
dation of  the  earliest  balance  due  from  the  debtor.  That 
principle  applies  here,  and  it  was.  for  the  interest. of  all 
parties,  that  the  remittances  subsequent  to  the  death  of 
Thomas  Cooke  should  be  applied  first  in  liquidation  of 
the  old  balance.  The  rule,  therefore,  must  be  made  ab- 
solute by  the  reduction  of  the  verdict  to  is.  damages. 

Park  J.     The  case  of  Scott  v.  AUsopp  does  jiot  apply 

in  the  present  instance,  because  the  stamp  duty  required 

Vol.  I.  Ii  in 
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182 1.       in  that  cose  had  not  been  imposed  when  this  bond 
executed. 

As  to  the  construction  of  the  bond,  there  are  circum- 
stances which  are  decisive  of  the  intention  of  the  parties 
to  confine  the  operation  of  it  to  debts  contracted  during 
the  joint  lives  of  the  two  Cookes,  ,  From  the  language 
of  the  condition  it  is  apparent  that  the  distinction  be- 
tween  an  extended  and  a  confined  liability  was  perceived 
and  attended  to ;  for  the  obligees  are  empowered  to  make 
advances,  whether  associated  as  they  then  were,  or  not; 
but  the  expression  associated  or  npt\s  entirely  dropped, 
when  mention  is  made  of  the  parties  who  are  to  draw 
upon  the  obligees ;  so  that  when  the  obligor  consented 
to  become  liable  for  bills  drawn  by  J.  and  T.  Cooke* 
or  either  of  them,  the  words  "  associated  or  not*  hav- 
ing been  carefully  omitted,  "  either  of  then?  can  only 
apply, to  acts  done  by  cither  of  them  during  their  part- 
nership. The  case  of  Weston  v.  Barton,  which  decided 
that  a  surety  who  had  bound  himself  as  security  to  meet 
advances  to  be  made  by  a  certain  set  of  obligees,  was 
not  liable  in  respect  of  adyances  made  after  one  of  the 
obligees  had  ceased  to  compose  part  of  the  firm,  applies 
still  more  strongly  with  respect  to  a  suretyship  for  debts 
to  be  contracted  by  several  obligors.  The  language  of 
Mansfield  C.  J.  —  "  It  is  very  probable  that  sureties  may 
be  induced  to  enter  into  such  a  security,  by  a  confidence 
they  repose  in  the  integrity,  diligence,  caution,  and  ac- 
curacy of  one  or  two  of  the  partners,"  is  peculiarly 
applicable  where  the  confidence  reposed  is  with  reference 
to  the  contracting  of  debts.  Where  a  father  and  a  son, 
for  instance,  arc  connected  in  partnership,  it  is  very 
natural  that  a  surety  who  might  be  willing  to  answer  for 
the  acts  of  the  father,  might  hesitate  to  become  respon- 
sible for  the  son  alone. 

*  With  respect  to  the  appropriation  of  the  sums  remit- 
ted after  the  death  of  Thomas  Cbo£e9  this  case  differs 

from 
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from  the  case  of  Simpson  v.  Ingham,  in  which  'there  was  !  324. 
a  rest  and  settlement  of  the  accounts;  but  even  there 
the  court  held,  that  in  the  absence  of  any  specific  ap- 
propriation, the  sums  remitted  after  the  rest  in  the 
accounts,  ought  first  to  be  applied  to  the  liquidation  of 
the  old  balance.  Here,  much  more  than  was  sufficient 
for  that  purpose  was  remitted  'after  the  death  of  Thomas 
Cooke,  so  that  as  to  the  reduction  of  damages  the  De- 
fendants are  entitled  to  make  their  rule  absolute. 

Burrouoh  J.  If  there  were  any  ground  for  the  ob- 
jection on  the  score  of  .the  stamp,  the  act  of  48  G.  3. 
c.  149.,  would  have  been  altogether  unnecessary.  As  to 
the  construction  of  the  bond,  when  I  look  at  the  condition 
I  entertain  no  doubt ;  if  it  had  been  intended  that  the 
surety  should  be  liable  for  debts  contracted  after  the 
death  of  one  of  the  Cookes,  the  language  of  the  con* 
dition  ought  to  have  been  more  explicit.  As  it  stands, 
the  rule  for  the  reduction  of  damages  must  be  made  ab- 
solute. 

Rule  absolute  accordingly. 


II  * 
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*«*• IO-  Dodington  v.  Hudson. 


An  attach-  J/ AUG  HAN  and  Taddy  Serjts.  shewed  cause  against 
sued  again*"  a  a  ru'e  obtained  by  Pell  Seijt.  for  an  attachment 
Defendant  for  against  the  Defendant,  for  disobedience  of  an  order  of 

n<*  comment   COQfi    tQ  rejnstatc  the  Plaintiff's  premises   forthwith. 

tng  within  '  #  r 

four  days  (at    The  affidavit  on  which  the  rule  had  been  obtained  stated, 

the  end  of  ^at  the  Defendant  had  taken  no  steps  to  comply  with 

the  attach-  *he  order,  although  four  days  had  elapsed  since  it  had 

ment  was  been  served. 

moved  for,)  jt  appeared  a]SOj  by  affidavit,  and  it  was  urged  on 

with  an  order  the  part  of  the  Defendant  against  the  issuing  of  the 

of  court,  attachment,  that  it  would  take  three  weeks  to  reinstate 

which  it 

would  have      the  Plaintiff's  premises,  and  that  the  attachment  ought 

taken  him        not  to  be  moved  for  till  those  three  weeks  had  elapsed. 

three  weeks  to 

complete. 

Sed  per  Curiam.     The  attachment  is  not  required 

because  the  Defendant  has  not  completed,  but  because  he 
has  not  even  commenced,  a  compliance  with  the  order  of 
the  court.  If  you  could  show  that  you  had  made  a  be- 
ginning, the  rule  would  not  be  made  absolute.  As  no 
excuse  is  offered,  the  attachment  must  issue. 

Rule  absolute. 
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Cannan  and  Others  «.  Mjbaburn  and  Others.       &*>-  x*. 

TPHIS  was  an  action  upon  the  case  brought  by  the  In  an  action 

Plaintiffs,   who  had   by  their  agents  shipped   72  *^fo/Wp" 
chests   of  indigo   onr  board  the  Lady  Banks,  at  Cat-  damage  sus- 
cutta,  bound  for  London,  against  the  Defendants,  the  ******  h?  the 
owners  of  that  ship,  whereof  Isaac  VaUance  was  the  laden  on  board 
master.  his  ship,  the 

The  declaration   stated,  that  *the  Plaintiffs,  at  the  ^£  £  fa 
special  instance  and  request  of  the  Defendants,  delivered  responsible 

to  them  72  chests  of  indigo,  of  the  value  of  7000/.,  to  where  l?ft    m 
i  .^t       i      «^  <•     i  •  ^  i      '  .      ■  •     completion  of 

be  carried  by  the  Defendants,  in  and  by  a  certain  ship  t]ie  voyage  is 

of  the  Defendants,  called  the  Lady  Banks,  from  Calcutta  prevented  by 

to  London,  and  there  to  be  delivered  to  the  Plaintiffs,  ^  ^™   . 

for  certain  freight  to  the  Defendants  in  that  behalf,  the  ship,  is  the 

dangers  and  accidents  of  the  seas,  and  navigation  of  what  TJ?ue  of  the 

kind  soever,  save  risk  of  boats,  so  far  as  ships  are  liable  tjme  0f  „aie 

thereto,  excepted ;  that  the  Defendants  received  the  same  and  the 

accordingly  for  such  purposes ;  that  although  no  dangers  S0^!'  ? 

and  accidents  of  the  seas  or  navigation  of  any  kind  what-  would  have 

soever  prevented  the  safe  carriage  and  conveyance  and  earne<i  nacl 

delivery  of  the  said  goods  and  merchandises  as  afore-  ner  voyage/ 

said,  the  Defendants  not  regarding  their  duty  in  that  not  the 

behalf,  did  not  nor  would  carry  and  convey  the  said  f^h^calcu- 

goods  and  merchandises  from  Calcutta  to  London,  but  lated  on  at  the 

wholly  neglected  and  declined  so  to  do,  and  on  the  con-  commence- 

trary  thereof  they  wrongfully  carried  the  said  goods  and  voyage. 

merchandises  to  the  island  of  Mauritius,  and  there  left 

the  same,  and  that  the  same  there  became  wholly  lost 

to  the  Plaintiffs. 

The  goods  were  shipped  at  Calcutta,  under  a  bill  of 

lading  in  the  usual  form. 

I  i  3  The 
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1824.  The  Lady  Bants  had,  when  she  sailed  from  Calcutta, 

a  fall  cargo  on  board,  of  sugar,  saltpetre,  indigo,  and 
other  articles,  sliipped  on*  account  of  various  persona, 
who  had  agreed  to  pay  certain  freights,  in  the  bills  of 
lading  thereof  mentioned,  there  being  no  charter-party 
or  other  contract  for  the  voyage,  and  the  freight  of  all 
die  goods  so  shipped  would  have  amounted  to  20001., 
if  the  goods  had  arrived  in  London,  and.  had  been  there 
delivered  according  to  the  terms  of  the  different  bills  of 
lading.  The  ship  sailed  from  Calcutta  on  the  2 1st  De- 
cember, 1 820,  and  anchored  in  Madras  roads  on  the  29th 
of  the  same  month,  where  she  met  with  a  gale  of  wind, 
from  which  she  sustained  considerable  injury ;  she  after- 
wards put  into  Tiincomalee,  in  the  island  of  Ceylon,  to 
repair  the  damage  she  had  sustained,  and  t{>e  captain 
there  sold'  -  bags  of  sugar,  part  of  the  cargo,'  and 

which  belonged  to  the  Defendants ;  part  of  the  proceeds 
of  this  sugar  was  applied  in  the  repairs  of  the  vessel, 
and  the  remainder  of  the  proceeds  were  remitted  by  the 
captain  to  the  Defendants.  The  ship  sailed  from  Trin- 
comalee  on  the  1 7th  February,  and  in  the  progress  of  her 
voyage,  by  tempestuous  weather,  became  very  leaky,  and 
GOO  bags  of  sugar  were  necessarily  thrown  overboard,  to 
enable  her  to  reach  a  port  of  safety.  The  ship  reached 
the  Mauritius  on  the  24th  of  March  in  considerable 
distress,  and  with  part  of  the  cargo  damaged.  Soon 
after  the  arrival  of  the  ship  at  the  Mauritius,  the  captain 
petitioned  the  Vice- Admiralty  .Court  for  a  survey,  and 
the  cargo  was  discharged  and  deposited  in  warehouses. 
The  whole  of  the  cargo  then  on  board  the  vessel  (except 
140  chests  of  indigo  and  80  casks  of  tallow)  was  de- 
posited in  one  warehouse,  and  the  HO  chests  of  indigo 
and  30  casks  of  tallow  were  deposited  in  another  ware- 
house ;  a  fire  took  place  a  few  days  after  the  cargo  had 
been  landed,  which  consumed  the  sugar,  saltpetre,  and 
all  other  parts  of  the  cargo,  except  the  140  chests  of 

indigo 
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indigo  ami  the  30  casks  of  tallow.  The  ship  was  after-  1 624. 
wards,  without  any  knowledge  or  privity  of  the  Defend-  ~w  * 
ants,  sold  by  public  auction,  after  protest  of  abandon-  v. 

ment  by  the  captain,  and  she  was  repaired  by  the  pur-  Mraburn. 
chaser  in  the  month  otJtdy  following.  The  1 40  chests 
of  indigo  and  the  50  chests  of  tallow  were  afterwards 
also  sold  by  public  auction,  by  the  registrar  of  the  Vice- 
Admiralty  Court,  without  any  knowledge  or  privity  of 
the  Defendants.  The  action  was  brought  to  recover  the 
value  of  72  chests  of  indigo,  part  of  the  above  140 
chests. 

At  the  trial  it  was  contended;  on  the  part  of  the  De- 
fendants, that  as  ship-owners,  they  were  not  bound  to 
repair  the  ship,  nor  were  they  bound  to  forward  the 
indigo  and  tallow  by  another  vessel,  and  that  they  were 
not  answerable  for  the  acts  of  the  captain  after  the  sale* 
of  the  ship:  his  authority  as  master  (as  they  contended) 
having  then  ceased,  and  the  sale  of  the  remaining  cargo 
being  his  tortious  act.  The  Chief  Justice  left  it  to  the 
jury  to  consider,  whether  the  ship  ought  to  have  been 
repaired,  and  whether  the  captain  could  have  forwarded 
the  goods  by  another  vessel ;  and  held,  that  the  De- 
fendants, as  owners,  were  answerable  for  the  acts  of  the 
captain,  if  the  ship  could  have  been  repaired  or  the  goods 
could  have  been  transhipped.  The  jury  found  a  verdict 
for  the  Plaintiffs  generally,  and  stated,  that  they  found 
both  of  the  above  points  in  the  affirmative.  It  was  then 
agreed  that  the  amount  of  the  damages  should  be  settled 
by  a  barrister. 

The  Defendants  contended,  before  the  referee,  that 
under  the  53  6. 3.  c.  159.  they  were  not  liable  beyond 
the  value  of  the  ship  and  freight ;  and  upon  this  poiut 
.  die  referee  thought  they  were  correct. 

The  next  question  that  arose  was*  admitting  the  case 

to  be  within  the  statute,  when  was  the  value  of  the  ship 

to  be  taken  ?  whether  at  the  time  the  cargo  was  put  on 

1  i  4         '  board 
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board  her  at  Calcutta,  6r  at  the  time  the  cause  of  action 
arose,  viz.  the  period  when  the  captain  abandoned  the 
voyage  at  die  Mauritius*  at  which  time,  from  the  damage 
the  ship  had  sustained,  the  value  was  considerably  re- 
duced. The  referee  thought  that  the  value,  at  the  time 
when  the  Plaintiffs'  caipe  of  action  arose  by  the  aban* 
donment  of  the  voyage  at  the  Mauritius,  was  the  proper 
value*  and  awarded  accordingly,  but  stated,  that  if  he 
were  wrong,  the  verdict  ought  to  be  increased,  by  the 
addition  of  2600/. 

The  remaining  question  was,  as  to  the  amount  of 
what  freight  the  owners  of  the  ship  were  answerable, 
whether  the  whole  freight  of  the  goods  taken  on  board  at 
Calcutta,  or  only  the  freight  of  the  140  chests  of  indigo 
and  30  casks  of  tallow  ?  The  Plaintiffs  contended,  that 
they  were  entitled  to  claim  the  freight  of  the  whole  cargo ; 
and  the  Defendants,  on  the  other  hand,  contended,  they 
were  liable  only  to  the  extent  of  the  freight  of  the  140 
chests  of  indigo  and  SO  casks  of  tallow.  The  referee 
was  of  opinion  the  Defendants  were  liable  only  to  the 
extent  of  the  freight  of  the  140  chests  of  indigo  and 
the  30  casks  of  tallow,  and  he  allowed  to  that  extent 
only,  but  stated,  that  if  he  were  wrong  in  this,  then  the 
damages  ought  to  be  increased  by  the  farther  sum  of 
1900/. 


Toddy  Serjt.  accordingly  obtained  a  rule  nisi  to  in- 
crease the  damages  to  that  extent. 


Vaughan  Serjt.  shewed  cause  against  the  rule.  By  the 
53  G.  3.  ft  159.  f.  1.  the  owners  are  not  to  be  charged 
with  any  loss  arising  from  any  act,  neglect,  matter,  or 
thing  done,  omitted,  or  occasioned  without  their  fault 
or  privity,  further  than  the  value  of  the  ship,  and  the 
freight  due  or  to  grow  due  for  and  during  the  voyage. 

The 
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Cannav 


The  case  of  Wilson  v.  Dickson  (a)  has  decided  that  the        1824. 

value  of  the  ship  is  to  be  estimated  at  the  time  of  the 

loss,  and  the  principle  of  that  decision  expressly  applies 

to  the  freight.    If  the  ship  juui  arrived  in  England,  \\0L_ 

would  have  been  all  the  freight  doe  for  the  voyage,'  after 

the  disasters  that  were  encountered.     The  53  Q.  3.  and 

the  preceding  statutes  of  7  G.  2.  c.  15.  and  26  G.  & 

c.  86.,  were  intended,  in  ease  of  ship  owners,  and  to 

limit  their  responsibility,  but  they  will  be  liable  beyond 

whiat   is  required   by  the  law  of  any  other  country, 

if  they  are  to  pay  to  the  extent  of  freight  which  they 

can  never  receive. 


Taddy  Serjt.  contrd.  The  freight  ought  to  be  calculated 
at  the  sum  which  the  freighters  were  charged  at  the  com" 
mencement  of  the  voyage.  For  where,  as  in  the  present 
instance,  there  has  been  a  jettison,  all  the  property  eon* 
tributes  in  a  general  average  to  every  one  who  has  sus- 
tained a  loss,  and  among  other  losses,  that  of  the  owner's 
freight  is  always  repaired,  as  appears  by  a  statement 
of  a  general  average  account  in  Abbott  on  Shipping,  (b) 
So  with  respect  to  the  goods  sold,  as  the  proceeds  of  the 
sale  reached  the  consignees,  it  must  be  considered  the 
same  thing  as  if  the  goods  themselves  had  arrived ;  and 
if  so,  the  ship  owners  are  en  tided,  out  of  these  pro- 
ceeds, to  freight  pro  raid  Uineris.  The  freight  due  on 
the  voyage,  therefore,  must  be  that  which  the  ship  could 
have  earned  if  no  peril  had  intervened,  and  for  which 
the  owner  is  entitled  to  contribution  on  a  general  average. 
If  the  law  were  otherwise,  the  owner  might  divest  himself 
of  all  responsibility,  by  fixing  the  time  of  his  loss ;  he 
Alight  throw  all  the  goods  overboard,  or  burn  them  al]* 
and  then  claim  to  be  exempt  from  charge  on  the  amount 
of  freight.     Wilson  v.  Dickson  is  a  decision  in  favour  of 


/ 
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1824.  the  PJaintifls;  for  the  court,  in  putting  an  interpretation 
on  tbe  53  G.S.,  did  not  confine  themselves  to  the  literal 
acceptation  of  the  words  « grow  due"  and  award  to  the 
Mjkabuhn,  Plaintiff  only  in  respect  of  such  sums  **  the  owner 
'  should  receive  for  freight  at  the  end  of  tbe  voyage,  but 
they  held  him  liable  to  the  extent  of  what  he  had  -re- 
ceived in  advance,  although  it  could  not  be  said  that 
money  so  received  was  due,  or  to  gram  due  for  the  voy- 
age. So  here  the  Plaintiff  is  equally  liable  for  whfet  is 
charged  on  account,  at  the  commencement  of  the  voy- 
age. Hie  statute  means,  that  all  sums  shall  be  brought 
into  account,  which  the  owner  is  at  any  time  in  a  capacity 
to  charge,  in  respect  of  the  voyage.  By  another  section, 
the  owner's  responsibility  in  respect  of  the  amount  of 
freight  is  limited  to  what  shall  accrue  within  six  months 
of  the  loss.  But  this  clause  would  be  useless  if  the 
value  were  at  all  events  to  be  estimated  at  the  time  of 
the  loss. 

Cur.  adv.  vuti. 

Lord  Gifford  C.  J.  now  delivered  the  judgment  of 
the  Court;  and,  after  stating. the  case,  proceeded: 

This  was  a  motion  to  increase  the  damages,  with  re- 
ference to  the  amount  of  freight  in  respect  of  which  it 
is  contended  the  owner  is  liable;  and  it  has  been  argued, 
that,  under  the  53  &  3.  c.  153.,  the  whole  freight 
chargeable  in  respect  of  goods  put  on  board  in  India,  is 
the  criterion  by  which  the  damages  in  this  case  ought 
to  be  ascertained.  The  53  G.  3.  enacts,  "  that  no  per- 
son or  persons  who  is,  are,  or  shall  be  owner  or  owners, 
or  part  owner  or  owners  of  any  ship  or  vessel,  shall  be 
subject  or  liable  to  answer  for  or  make  good  any  loss 
or  damage  arising  or  taking  place  by  reason  of  any  act, 
neglect,  matter,  or  thing  done,  omitted,  or  occasioned 
without  the  fault  or  privity  of  such  owner  or  owners, 
which  may  happen  to  any  goods,  wares,  merchandise, 

or 
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or  other  things  laden  or  put  on  board  the  same  ship  or 
vessel  or  which  may  happen  to  any  other  ship  or  vessel, 
or  to  any  goods,  wares,  merchandise,  or  other  things 
being  in  or  on  board  of  any  other  ship  or  vessel,  fur- 
ther than  the  value  of  his  or  their  ship  or  vessel,  and 
the  freight  due  or  to  grow  due  for  and  during  the  voy- 
age which*  may  be  in  prosecution,  or  contracted  for  at 
the  tijpe  of  the  happening  of  such  loss  or  damage." 

•With  Yespect  to  the  ship,  it  is  admitted,  that  since 
die  case  of  Wilson  v.  Dicksop  the  value  of  that  must  be 
taken  at  the  time  of  die  loss.  As  to  the  freight,  it  has 
been  contended,  that  the  whole  freight  which  might 
have  been  earned,  had  the  ship  encountered  no  disaster, 
is  freight  growing  due  for  and  during  the  voyage  which 
may  be  in  prosecution,  under  the  spirit  of  this  act.  But 
the  opinion  of  the  Court  is,  that  by  growing  due,  is 
meant,  that,  which  under  the  circumstances  was  earned 
or  might  have  been  earned  by  the  voyage  in  question,  and 
that  therefore  the  decision  of  the  arbitrator  is  correct. 
The  argument  on  the  part  of  the  Plaintiffs  is,  that  the  ship- 
owner is  liable  to  die  extent  of  all  the  freight  contracted 
for ;  this,  however,  is  not  the  true  construction  of  the 
statute,  according  to  which  the  owner  is  liable  only  to 
the  extent  of  freight  due  at  the  Mauritius,  or  what  might 
have  been  earned  afterwards  if  the  ship  had  been  re- 
paired :  that  was  the  only  freight  growing  due  for  the 
voyage,  within  the  meaning  of  the  statute,  and  this  con- 
struction pf  the  statute  is  confirmed  by  the  language  of 
Bat/ley  J.  in  Wilson  v.  Dickson. 

But  it  has  also  been  argued,  that  by  the  second  section 
of  53  G.  3.  it  is  enacted,  "  that  the  value  of  the  car- 
riage of  any  goods  belonging  to  the  owner  of  such  ship, 
as  also  the  hire  to  grow  due  (except  only  such  hire  as 
in  the  case  of  a  ship  hired  for  time,  may  not  begin  to  be 
earned  until  the  expiration  of  six  calendar  months  after 
the  happening  of  such  loss  or  damage),  shall  be  deemed 

and 
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and  taken  to  be  freight  within  the  intent  and  meaning 
and  for  the  purposes  of  this  act ;"  and  that  in  the  pre- 
sent case  there  having  been  goods  of  *  the  owners  on 
board,  which  were  sold  at  the  Mauritius,  and  the  pro- 
ceeds remitted  home,  the  arbitrator  ought  to  have  esti- 
mated the  freight  of  those  goods  from  the  port  of  loading 
to  the  place  at  which  they  were  sold.    No  such  question 
was  raised  before  the  arbitrator;  and  the  Court  might 
with  propriety  confine  their  judgment  to  the  questions 
arising  on  the  value  of  the  ship  and  the  freight  of  the 
goods  unsold:  but  assuming  that  this  question  had  been 
debated  before  the  arbitrator,  we  think  he  has  done 
right  in  not  estimating  the  freight  on  the  proceeds  of 
goods  so  sold,  and  that  the  point  falls  within  the  princi- 
ple laid  down  by  the  Court  in  Hunter  v.  Prinsep{a)%  where 
it  was  holden,  that  where  goods  had  been  tortiously  sold 
out  of  a  ship  before  they  reached  their  destination,  the 
ship  owners  were  not  entitled  to  freight  pro  raid  itineris, 
although  the  proceeds  arising  from  the  sale  of  the  goods 
came  to  the  hands  of  the  consignees.     With  respect  to 
the  argument  as  to  the  bringing  into  a  general  average 
the  amount  of  freight  that  would  have  accrued  on  the 
goods  thrown  overboard,  we  are  not  aware  that  it  is  the 
custom  to  do  this  in  this  country.     It  may  perhaps  be 
so,  though  it  does  not  very  distinctly  appear  in  the  calcu- 
lation referred  to  in  the  respectable  work  on  shipping,  x 
which  has  been  cited  at  the  bar :  but  even  if  it  be  so, 
we  think  it  does  not  form  any  part  of  the  freight  due 
or  to  accrue  due  within  the  meaning  of  the  53  G.  3. 

Rule  discharged. 


(a)  io East, 37*. 
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'T'HIS  was  an  action  of  assumpsit  on  a  policy  of  in-  A  misdescrip- 

surance  made  SOth  August,  1 8 1 0,  at  and  from  Heli-  ^on  tQe 
gcland  to  any  port  or  ports  in  the  Baltic  and  Gulph  of  whom  a 
Finland,  against  all  risks,  including  the  risk  of  craft,  1£e°!**^ 
and  until  safely  warehoused  in  the  warehouse  of  the  granted  to 
consignees,  at  the  final  ports  or  place*  of  discharge,  trade  *»*  the 
with  liberty  to  carry  and  exchange  real  or  simulated  no^^ii^e 
papers  and  clearances,  and  to  seek,  join,  and  exchange  the  liccnct. 
convoys  or  ship  or  ships,  with  leave  to  proceed  and  sail 
to,  and  touch  and  stay  at,  any  ports  or  places  whatso- 
ever, and  to  touch,  stay,  discharge,  and  re-load  car- 
goes at  any  port  in  Sweden;   and  to  wait  for  orders, 
and  for  any  purposes  whatsoever,  at  or  off  any  ports  or 
places  they  might  touch  at,  and  to  return  to  any  port 
or  ports  without  being  deemed  a  deviation.    At  the  foot 
of  the  policy  was  the  following  memorandum :     "  Qn 
goods  as  shall  be  declared  and  valued  hereafter,"  and 
indorsed  on  the  policy  was  a  declaration  particularizing 
the  goods,  and  yaluing  them  at  10,150/.,  and  the  insur- 
ance was  declared  to  be  on  such  goods,  per  the  Vroum 
Hendricka,  captain  Hendricks.    The  Plaintiff  declared 
as  for  a  total  loss.    The  Defendant  pleaded  the  general 
issue,  non  assumpsit. 

This  cause  came  on  to  be  tried  at  the  sittings  at 
Guildhall,  after  Michaelmas  term,  1821,  before  Dal- 
las C.J. ,  when  a  verdict  was  fobnd  for  the  Plaintiff, 
damages  500Z.,  subject  to  the  opinion  of  the  Court  on 
the  following  case : 

The  Plaintiff  was  a  merchant  at  Hanover,  and  a 
native  of  that  country,  and  at  the  time  of  effecting  the. 

policy, 
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1824.  policy,  of  granting  the  license  of  the  voyage,  and 
of  the  loss,  was  residing  within  the  Hanoverian  domi- 
nion*. The  Plaintiff,  in  1810,  was  the  owner  of  goods 
then  lying  at  Heligoland,  consisting  of  British  colonial 
produce,  which  had  been  imported  thither  from  this 
country,  and  were  then  in  the  possession  of  his  agents 
there. 

The  island  of  Heligoland  was  captured  by  the  British 
forces  in  1809,  and  has  since  continued  under  the  do- 
minion of  Great  Britain. 

The  Plaintiff  having  resolved  to  send  these  goods  to 
some  of  the  neutral  ports  in  the  Baltic,  employed  as  his 
agent  for  that  purpose  Charles  Frederick  Hampe,  and 
sent  him  to  Heligoland  in  that  character.  Hampe  was 
af  merchant,  and  was  then  on  the  point  of  coming  to 
reside  in  this  country,  and  had  given  instructions  to  his 
correspondents  to  procure  him  a  residence  here.  The 
Plaintiff,  in  August  1810,  wrote  to  one  Frederick  Hm- 
gender,  his  agent  in  London,  instructing  him  to  effect 
an  insurance  to  cover  the  adventure,  and  in  conse- 
quence thereof,  and  prior  to  any  vessel  being  chartered, 
Klingender  effected  the  policy  declared  upon,  which  the 
Defendant  subscribed  for  500/.  Upon  Hampe'z  arrival 
at  Heligoland  he  wrote  to  Klingender,  directing  him  to 
charter  a  vessel  and  send  her  to  Heligoland,  for  the 
purpose  of  loading  her  with  the  Plaintiff's  goods;  and 
he  also  directed  Klingender  to  procure  and  send  him  a 
licence.  Klingender  accordingly  on  the  27th  of  August, 
1810,  chartered  the  Vrotrw  Hendricka,  a  neutral  vessel, 
and,  by  the  terms  of  the  charter  party,  she  was  to  pro- 
ceed to  the  island  of  Heligoland,  or  so  near  thereunto 
as  she  might  safely  get,  and  then  load  a  complete  cargo 
of  lawful  and  permitted  merchandize,  and  being  so 
loaded,  therewith  to  proceed  to  a  port  in  the  Baltic,  but 
not  higher  up  than  Koningsberg  and  deliver  the  same. 
Klingender  also  in  pursuance  of  his  instructions  applied 

for 
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for  and  obtained  the  following/  order  in  council,  and 
licence: 


Lemckb 


"  At  the  Council  Chamber,  Whitehall,    Vauohak. 
the  28th  day  of  August,  1810. 
w  Prespnt, 

"  The  Lords  of  His  Majesty's  most  Honourable 
Privy  Council. 

"  (Duplicate.)  * 

"  Whereas  there  wns  this  day  read  at  the  board 
the  humble  petition  of  C.  F.  Hampe,  of  London,  mer- 
chant, It  is  ordered  in  council  that  a  licence  be  granted 
to  the  petitioner  for  permitting  a  vessel  bearing  any 
flag  except  the  French,  to  proceed  with  a  cargo  of 
British  manufactures,  colonial  produce,  and  such  goods 
as  are  permitted  to  be  exported  from  Heligoland,  to 
any  part  in  the  Baltic  not  under  blockade,  notwith- 
standing all  the  documents  which  accompany  the  ship 
and  cargo  may  represent  the  same  to  be  destined  to  any 
other  neutral  or  hostile  port,  and  to  whomsoever  such 
property  may  appear  to  belong,  upon  condition  that  the 
name  and  tonnage  of  the  vessel,  name  of  her  master,  and 
time  of  her  clearance  from  Heligoland,  shall  be  indorsed 
upon  the  said  licence ;  and  that  a  certificate  from  the 
proper  officer  of  the  customs  at  Heligoland  shall  accom- 
pany the  cargo,  certifying  that  the  same  was  originally 
exported  from  the  United  Kingdom;  such  licence  to 
remain  in  force  for  four  months  from  the  date  hereof; 
and  at  the  expiration  of  the  same  period,  or  sooner  if 
the  voyage  be  completed,  to  be  deposited,  as  the  case 
may  be,  with  the  commissioner  of  his  majesty's  customs 
at  the  port  of  London,  or  with  the  collectors  of  the 
customs  at  the  out-ports.  And  the  Right  Honourable 
Richard  Ryder,  one  of  his  majesty's  principal  secretaries 
of  state,  is  hereby  specially  authorized  to  grant  such 

licence, 
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1 824.  licence,  in  case  he  shall  see  no  objection  thereto,  aiinex- 

TJTJjT^T  mg  to  8Uch  licence  the  duplicate  of  this  order,  herewith 

«,  sent  for  that  purpose. 
Yacohan.  « ChetayndS9 

€l  To  all  Commanders  of  His  Majesty's  Ships  of 
War,  Privateers,  and  all  others  whom  it  may 
concern,  greeting. 

"  I,  the  undersigned,  one  of  his  majesty's  principal 
secretaries  of  state,  in  pursuance  of  the  authority  given 
to  me  by  his  majesty,  by  order  of  council,  under  and  by 
virtue  of  power  given  to  his  majesty  by  an  act  passed 
in  the  48th  year  of  his  majesty's  reign,  —  intituled  ( an 
act  to  permit  goods  secured  in  warehouses  in  the  port 
of  London,  to  be  removed  to  the  out-ports  for  export- 
ation to  any  part  of  Europe,  for  empowering  his  majesty 
to  direct  that  licences,  which  his  majesty  is  authorized 
to  grant  under  his  sign  manual,  may  be  granted  by  one 
of  his  majesty's  principal  secretaries  of  state,  and  for 
enabling  his  majesty  to  permit  the  exportation  of 
goods  in  vessels  of  less  burthen  than  are  now  allowed 
by  law,  during  the  present  hostilities,  and  until  one 
month  after  the  signature  of  the  preliminary  articles 
of  peace,"  —  and  in  pursuance  of  an  order  of  council 
especially  authorising  the  grant  of  this  licence,  a  du- 
plicate of  which  order  of  council  is  hereunto  annexed, 
do  hereby  grant  this  license  for  the  purposes  set  forth 
in  the  said  order  of  council  to  C.  F.  Hampe  of  Lon- 
don, merchant,  and  do  hereby  permit  a  vessel  bear- 
ing any  flag  except  the  French  to  proceed  with  a  cargo 
of  British  manufactures,  colonial  produce,  and  such 
goods  as  are  permitted  by  law  to  be  exported  from  Heli- 
goland to  any  port  in  the  Baltic  not  under  blockade, 
notwithstanding  all  the  documents  which  accompany 
the  ship  and  cargo  may  represent  the  same  to  be  des- 
tined 
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tided  to  any  neutral  or  hostile  port,  and  to  whomsoever 
such  property  may  appear  to  belong;  provided  that  the 
nanie  and  tonnage  of  the  vessel*  name  of  her  master, 
and  time  of  her  clearance  from  Heligoland  shall  be  in* 
dorsed  on  this  licence,  and  that  a  certificate  from  the 
proper  officer  of  the -customs  at  Heligoland  shall  accom- 
pany the  cargo,  certifying  that  the  same  was  originally 
exported  from  the  united  kingdom.  This  license  to  re-* 
main  in  force  for  four  months  from  the  date  hereof,  and 
at  the  expiration  of  the  said  period,  or  sooner,  if  the 
voyage  be  completed,  this  license  shall  be  deposited,  as 
the  case  may  be,  with  the  commissioners  of  his  majesty's 
customs  at  the  port  of  London,  or  with  the  collector  of 
the  customs  at  the  out-ports. 

"  Given  at  Whitehall,  the  28th  day  of  August,  1810, 
in  the  fiftieth  year  of  his  majesty's  reign. 

« JR.  Byder." 

The  indorsements  required  by  the  license  were  duly 
made,  and  also  certificate  from  the  proper  officer  of  the 
customs  at  Heligoland,  as  required  by  the  license.  The 
C.  F.  Hampe  named  in  the  order  of  council  and  license 
was  the  same  person  as  the  G  F.  Hampe  employed  by 
the  Plaintiff  asv above  stated. 

The  vessel  then  proceeded  to  Heligoland,  and  upon 
her  arrival  there  the  goods  specified  in  the  policy  were, 
shipped  on  board  by  Hampe,  the  goods  being  the  pro- 
perty of  the  Plaintiff,  and  of  the  value  stated  in  the. 
policy.  On  the  17th  September  1810,  the  vessel  with  her 
cargo  sailed  under  convoy  from  Heligoland,  Hampe 
being  on  board  of  her  as  supercargo,  bound  for  Swine- 
munde  in  the  Prussian  dominions.  -  On  the  31st  October, 
1810  she  arrived  with  her  said  cargo  in  the  roads  of 
Swineinunde,  and  soon  after  her  arrival  the  vessel  and  her 
cargo  were  seized  by  a  Prussian  military  force,  and  were 
subsequently  condemned  by  the  public  authorities  at 

Vol.  I.  K  k  Swine* 
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1884.  ^    Swinentunde,  and  the  cargo  became  wholly  lost  to  the 
Plaintiff. 

Before  any  of  these  circumstances  had  taken  place 
Hanover  was  taken  possession  of  in  a  hostile  manner  by 
the  French  troops,  and  during  the  whole  period  of  the 
abovementioned  transactions  the  powers  of  government 
were  exercised  in  Hanover  by  Jerome  Buonaparte,  the 
brother  and  ally  of  Napoleon  Buonaparte,  who  was  then 
at  the  head  of  the  Fretich  government  and  at  war  with 
this  country,  Jerome  Buonaparte  having  essoined  (lie 
title  of  king  of  Westphalia,  and  Hanover  having,  on  the 
10th  July  1810,  been  declared  by  Napoleon  Buonaparte 
a  department  of  such  kingdom  of  Westphalia :  bat  these 
acts  were  never  recognized  by  the  government  of  this 
country,  nor  was  any  cession  of  Hanover  made,  nor  any 
war  declared  between  Hanover  and  this  country. 

The  Plaintiff  upon  the  trial  called  as  a  witness  a  clerk 
from  the  council-office, who  produced  several  original  pe- 
titions, orders  in  council,  and  licenses  thereupon  granted 
about  the  time  of  the  granting  of  the  license  in  question; 
in  some  of  which  petitions,  orders  in  council,  and  licenses, 
the  residence  of  the  petitioners  was  not  stated ;  in  others 
even  the  names  of  the  persons  intended  to  be  interested 
were  wholly  omitted ;  and  the  petitions  were  stated  to 
have  been  presented  "  oh  behalf  of  different  merchants," 
without  specifying  either  their  names  or  national  cha- 
racter: and  further,  the  Plaintiff  offered  to  prove  by  the 
same  clerk,  that  at  the  time  when  the  license  in  question 
in  this  action  was  granted,  the  residence  of  the  peti- 
tioner was  not  considered  a  material  circumstance  at 
the  privy  council  board,  which  he  was  ready  to  verify 
upon  his  own  personal  knowledge  of  the  course  of  busi- 
ness, and  also  by  the  production  of  the  council  books, 
in  which  the  applications  for  licenses  and  the  minutes 
of  decisions  thereon  were  entered. 

The 
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The  Defendant  objected  that  neither  the  other  peti-     ^  1624. 
tions  and  licenses,  nor  the  parol  testimony  as  to  the 
practice  and  understanding  at  the  council  board  were 
admissible. 

The  Plaintiff  insisted  that  the  proposed  proof  was  ad- 
missible, and  ultimately  it  was  agreed  that  it  should  be 
made  one  of  the  points  for  the  consideration  of  the 
court  upon  the  special. case,  whether  the  proposed  evi- 
dence was  competent  or  not. 

The  general  question  for  the  opinion  of  the  court  was, 

Whether  the  Plaintiff  was  entitled  to  recover?  If 
die  court  were  of  that  opinion  the  verdict  was  to  stand; 
if  not,  the  verdict  was  to  be  set  aside  and  a  nonsuit 
entered :  either  party  to  be  at  liberty  to  turn  the  case 
into  a  special  verdict 

Toddy  Serjt,  for  the  Plaintiff.  The  Defendant  relies 
on  the  case  of  Klingender  v.  Bond(a)9  which  is  a  deci- 
sion on  the  same  policy  on  which  this  action  arises,  and 
hi  which  the  court  held  that  the  description  of  Hampei 
as  a  merchant  of  London,  when  in  fact  he  did  not  re- 
side there,  was  a  fatal  objection  to  the  Plaintiff's  claim. 
But  that  case  was  decided  without  much  argument,  upon 
a  motion  for  a  new  trial :  after  that  time  the  opinions  of 
the  courts,  with  respect  to  these  licences,  entirely 
changed,  and  it  became  the  practice  to  give  the  most 
liberal  and  extended  construction  to  them*  when  it  was 
found  that  the  trade  of  the  country  could  not  be  carried 
on  without  them.  Flint  v.  Scott  (&),  Morgan  v.  Oswald  (c)$ 
case  of  the  Good  Hope(d),  case  of  the  Vram  Cornelia.  (*) 
The  Plaintiff  being  a  Hanoverian  was  not  an  alien 
enemy,  nor  even  an  alien,  {Calvin's  case  {f\  so  that 
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the  object  of  this. license  was  not  to  remove  any  disability 
of  the  person,  but  a  disability  affecting  the  ship ;  and 
most  of  the  preceding  decisions  on  the  subject  of  li- 
censes have  turned  on  disabilities  existing  in  the  person 
of  the  grantee.  To  what  an  extent  the  decisions  have 
been  carried  in  overlooking  even  disabilities  of  the  per* 
son,  appears  from  Robinson  v.  Towray  (a),  Bazett  v. 
Meyer  (b\  Hagedom  v.  Reid  (c),  Usparicha  v.  Noble.  (<f) 
Bat  the  licence  in  the  present  case  has  no  object  beyond 
the  ship,  and  no  limitation  in  respect  of  ship,  except  as 
to  the  French  flag.  There  can  be  only  two  grounds  for 
contending  that  this  licence  was  intended  for  a  London 
merchant ;  one,  that  the  property  to  be  conveyed  was 
the  property  of  a  London  merchant ;  the  other,  that  the 
ship  belonged  to  the  port  of  London,  but  both  these 
suppositions  are  negatived  by  the  language  of  the  licence 
itself.  Even  if  it  were  otherwise,  the  supposed  misde- 
scription amounts  to  nothing;  the  grantee  is  described 
as  of  a  place  at  which  he  was  about  to  reside,  and  even 
in  a  deed  this  would  be  sufficient.  The  evidence  which 
has  been  excluded  was  not  necessary  to  the  support  of 
the  Plaintiff's  case,  and  may  therefore  be  at  once  aban- 
doned. 


Vaughan  Serjt,  for  the  Defendant,  relied  on  the  < 
of  KKngender  v.  Bond ;  he  contended  that  a  true  de- 
scription of  the  person  of  the  grantee  was  necessary  to 
make  the  government  acquainted  with  the  nature  of  the 
enterprize,  and  to  ascertain  that  it  was  not  a  cover  for 
hostile  purposes,  and  he  cited  Warin  v.  Scott  (e\  and 
Busk  v.  Bell  (/)  to  shew  that  there  ought  to  be  in  eveiy 
licence  a  true  description  of  the  person  of  the  grantee. 


(a)  xM.&S.  217. 

(b)  5  Taunt.  8*4- 


(d)  13  Am/,  33a. 

(e)  4  Taunt.  605. 
(/)  x*JSto*3. 


Toddy 
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.  Toddy  Serjt.,  in  reply,  observed,  that  Warin  v.  Scott  1824. 
was  the  case  of  an  alien  enemy,  residing  in  Great 
Britain,  who  had  a  very  special  licence  to  enable  him 
to  travel  from  one  part  of  the  kingdom  to  another,  so 
that  an  accurate  personal  description  was  absolutely 
necessary,  and  he  cited  the  case  of  Cousine  Mary 
Anne  (a)  to  shew  that  in  the  Admiralty  Courts  a  plea 
of  alien  enemy  was  not  allowed  where  the  licence  was 
for  property,  to  whomsoever  it  might  appear  to  belong* 

Cur.  Adv.  VulL 

Lord  Gifford,  C.  J.  now  delivered  the  judgment  of 
Court,  and  after  stating  the  case,  proceeded  as  follows: 

The  question  with  regard  to  the  admissibility  of  the 
testimony  of  the  clerk  from  the  privy  council  office 
having  been  abandoned,  the  only  question  is,  whether 
the  licence,  having  been  granted  to  Hampe  by  the  de- 
scription "  of  London,  merchant,"  and  the  case  having 
found,  that  at  the  time  of  the  licence  being  granted  he 
intended  to  come  to  reside  in  London,  though  he  had  not 
then  actually  come,  this  misdescription,  if  any,  vitiates  the 
licence.  The  same  question  came  before  the  Court  of 
King's  Bench  in  the  year  181 1  in  the  case  of  Ktingendtr 
v.  Bond,  in  which  the  Plaintiff  was  nonsuited,  on  the 
ground  of  this  misdescription ;  and  upon  a  motion  to 
set  aside  this  nonsuit,  on  which  occasion  the  point  did 
not  undergo  any  great  degree  of  discussion,  Lord  Ellen- 
borough  retained  the  same  opinion  as  he  had  pronounced 
upon  the  trial  of  the  cause.  It  is  true,  that  at  an 
early  period  of  the  issuing  these  licences,  Lord  Ettenbo- 
rough  and  the  Courts  were  disposed  to  construe  them 
strictly,  as  being  in  the  nature  of  grants  from  the  crown  > 
but  that  opinion  did  not  ultimately  prevail;  it  was  soon 
considered  that  the  object  of  the  licences  was  to  facilitate 

(a)  Edwards,  %u 
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the  commerce  of  the  country,  and  that  they  ought  there- 
fore to  receive  a  liberal  construction ;  and  various  cases 
were  decided  which  strongly  confirm  this  view  of  the 
subject     In  Morgan  v.  Oswald  it  was  holden  that  a 
licence  to  a  British  merchant  for  a  ship  to  go  to  a  hos- 
tile port,  and  bring  home  a  cargo  of  goods,  authorised 
the  importation  of  such  goods,  being  the  property  of  an 
alien  enemy,  subject  of  that  hostile  country,  and  there- 
fore authorised  him  to  insure,  and  enforce  his  contract 
of  insurance  in  our  courts.     In  JVarin  v.  Scott,  indeed, 
it  was  holden  that  a  licence,  authorising  the  exportation 
of  goods  by  Van  Buuren  and  Kanningeisser,  or  other 
British  merchants,  would  not  protect  the  exportation  of 
those  goods  by  VanEyche,  an  alien  enemy,  whose  licence 
to  reside  in  this  country  had  expired;  but  in  Hagedorn 
v.  Beid,  it  was  decided  that  a4icence  to  J.  P.  Hagedorn, 
of  London,  merchant,   on  behalf  of  himself  or  other 
British  or  neutral  merchants,  would  protect  a  ship  in 
which  Hagedorn  and  an  alien  enemy  were  jointly  inter- 
ested ;  and  this  was  decided  on  the  same  principle  as 
Morgan  v.  Oswald,  namely,   that  the  licence  was  in- 
tended to  legalize  a  commerce  beneficial  to  the  country, 
without  regard  to  the  individuals  engaged  in  that  com- 
merce.    In  Edward's  Admiralty  Cases,  there  are  several 
other  cases  to.  the  same  effect.    Now,  first,  was  there 
any  fraud  intended  or  committed  in  the  present  in- 
stance ?     The  grantee,  it  is  true,  is  described  as  of 
London,   merchant,  at  a  time  when  he  had  not  yet 
arrived  in  London,  though  he  actually  purposed  to  re- 
side there;  but  the  object  of  the  licence  was  simply  to 
legalize  the  adventure,  under  the  provisions  of  an  order 
in  council,  and  the  conditions  imposed  in  the  licence 
are  applicable,  not  to  the  person,  but  to  the  ship;  those 
conditions  are,  that  the  name  and  tonnage  of  the  vessel, 
the  name  of  her  master,  and  time  of  her  clearance  from 
Heligolatid,  shall  be  indorsed  upon  the  licence,  and  that 
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a  certificate  from  the  officer  of  the  customs  at  Heligth 
land  shall  accompany  the  cargo.     All  those  conditions 
have  been  complied  with;  and  as  to  the  description  of 
the  merchant,  it  is  not  found  that  he  intended  to  remain 
at  Heligoland,  but  on  the  contrary,  that  he  had  a  fixed 
intention  of  coming  here.    Now  as  these  instruments- 
are  to  receive  a  liberal  construction, .  as  the  object  of 
them  is  to  legalize  the  adventure  rather  than  to  qualify 
the  party  applying,  it  appears  to  us,  with  all  deference 
to  the  decision  in  Klingender  v.  Bond,  upon  considering, 
the  subsequent  cases,  in  which  these  licences  have  been 
viewed  with  less  rigor,  that  the  misdescription  in  the 
present  instance  does  not  vitiate  the  licence,  and  that 
the  Plaintiff  is  entitled  to  recover* 

Judgment  for  Plaintiff  accordingly* 
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Ongley  v.  Chambers. 


JM»  is* 


TTHIS  was  an  action  of  covenant  upon  an  indenture  Under  a  de- 

of  lease,  bearing  date  the  30th  August,  180*,  and  «•  of  thc 

made  between  one  William  Hopson  of  the  one  part,  and  p^^L^  of 

the  Defendant  of  the  other  part,  of  certain  premises  «*f  >  with  the 

particularly  mentioned  in  the  lease  for  the  term  of  ^^^ 

twenty-one  years  from  Michaelmas  day  then  last  past,  thereunto  be- 

at  the  yearly  rent  of  12S0J.;  and  the  Plaintiff  in  his  I*"***/ 
,,.,.,  .         *,  .  '        •  <.  Held,  that 

declaration  made  title  to  the  said  premises  as  assignee  of  ^^  ?3a9ed 

the  reversion  thereof,  under  the  will  of  William  Hopsom  which  had 

The  Defendant  pleaded,  «  that  the  said  W.  Hcpum  Jj^SSt 

did  not  by  his  last  will  and  testament  give  and  devise  of  the  rectory 

the  said  reversion  of,  and  in  the  said  demised  premises  *£tween  the. 

r  fifth  year  of 

Jmmes  the 
First  and  163s,  and  had  always  afterwards  been  occupied  with  the  rectory  ^ 
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with  the  appurtenances  to  the  said  Thomas  Madden  amf 
John  Chambers,  and  their  heirs,  to  hold  as  thereto  men- 
tioned, in  manner  and  form,  &c. ;"  upon  which  issue  was 
joinded. 

At  the  trial  before  Park  J.,  at  the  Middlesex  sittings 
after  Michaelmas  term,  1821,  a  verdict  was  taken  for  the 
Plaintiff  for  1330/.  by  the  consent  of  the  counsel  on 
both  sicks,  subject  to  the  opinion  of  the  Court  on  the 
following  case* 

By  indentures  of  lease  and  release  bearing  date  the 
24th  and  25th  days  of  December,  1789, 
<    AH  that,  the  rectory  or  parsonage  of  Minster,  in  the 
isle  of  Skeppty,  in  the  county  olKent,  and  all  that  mes- 
suage or  tenement  called  or  known  by  the  name  of  the 
Parsonage-house,  of  Minster  aforesaid,  together  with  the 
barns,   stables,   outhouses,  edifices,   buildings,   closes* 
yards,  gardens,  several  pieces  of  arable,  meadow,  pasture, 
and  marsh  land  following,  that  is  to  say :  All  that  piece 
or  parcel  of  land,  commonly  called  or  known  by  the 
name  of  Piatt's  Land,  containing,  &c    The  two  pieces 
of  meadow  land  before  Plait'*  Land,  containing^  &e: 
the  piece  of  land  commonly  called  or  known  by  the 
name  ot  HoUasuTs,  containing,  &c :  one  other  piece  or 
parcel  of  land,  commonly  called  or  known  by  the  name 
of  Upper  Burston's,  containing,  &c. :  one  other  piece  or 
parcel  of.  land  commonly  called  or  known  by  the  name 
of  Lower  Burston's,  containing,  &c :  one  other  piece  or 
parcel  of  meadow  land  lying  before  the  said  messuage  or 
tenement,  containing,  &c. :'  one  other  piece  or  parcel  of 
land  commonly  called  or  known  by  the  name  of  Barton- 
hill,  containing,  &c. :  one  other  piece  or  parcel  of  land 
commonly, called  or,  known  by  the  name  of  the  Rather 
BarianzhiU,  containing,  &c.;     The  New  Grounds,  con- 
taining, &&;  one  other  piece  or  parcel  of  land  com- 
monly called  or  known  by  the  name  oiSharden's,  con- 
taining, &c;  and  also,  all  that  messuage,  tenement,  or 
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cottage,  with  the  yard,  garden,  and  piece  or  pared  of  1824. 
meadow  land  thereto  belonging,  commonly  called  the 
Shoulder  of  Mutton  piece,  containing,  &c.  with  the  ap- 
purtenances :  and  also,  all  that  piece  or  parcel  of  fresh 
marsh  land,  commonly  called  or  known  by  the  name  of 
the  Ferry  Marsh,  containing,  &c  with  the  appurte- 
nances; all  which  said  several  pieces  or  parcels  of 
land  contain  together  in  the  whole  by  estimation  198 
acres,  be  thereof  more  or  less  with  the  appurtenances, 
and  are  with  the  said  messuage  or  tenement,  cottage  and 
premises  aforesaid,  situate,  lying  and  being  in  the  said 
parish  of  Minster,  in  the  isle  of  Sheppey  aforesaid,  and 
were  formerly  in  the  tenure  or  occupation  of  John  Gore, 
Esq.,  afterwards  of  John  Baker,  afterwards  of  George 
Evans  Baker,  afterwards  of  John  Hopson,  and  now  of 
the  said  William  Hopson,  his  assigns  or  under-tenants ; 
and  also,  all  and  all  manner  of  tithes,  oblations,  and  ob« 
ventions,  yearly  and  every  year,  growing,  renewing,  and 
arising  within  the  said  parish  of  Minster,  together  with 
all  and  all  manner  of  bouses,  &c*  to  the  said  messuages 
or  tenements,  cottage,  rectory,  parsonage,  lands,  here- 
ditaments, and  premises  belonging,  or  in  any  way  ap- 
pertaining, accepted,  reputed,  deemed,  taken,  or  known 
as  part,  parcel,  or  member  thereof,  save  and  except,  and 
always  reserved  thereout  unto  the  releasors,  the  don- 
ation, right  of  presentation,  and  patronage  to  the  curacy 
of  the  said  parish  and  parish  church  of  Minster  afore- 
said, and  which  was  not  meant  and  intended  to  be 
granted  and  conveyed;  and  the  reversion,  &c.  were 
conveyed  unto,  and  to  the  use  of  the  said  William  Hop- 
ton,  his  heirs  and  assigns  for  ever. 
•  It  appears,  that  in  the  fifth  year  of  the  reign  of 
James  the  First,  the  several  lands  hereinbefore  specified 
did  not  form  part  of  the  rectory  or  parsonage  of  Minster, 
as  on  the  1 3th  of  November,  in  the  fifth  year  of  that 
king,  by  indentures  of  bargain  and  sale  inrolled  in 
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Chancery,  Sir  James  Cromer*  and  Dame  Martha  hi* 
wife,  sold)  and  conveyed  the  rectory  or  parsonage  ia 
question  to  Sir  Edward  Hales,  Baronet,  and  John 
Hales*  Esq.,  his  son  and  heir  apparent,  by  the  following 
description., 

.  "  All  that  the  rectory  or  parsonage  of  Minster,  with 
the  appurtenances,  in  the  isle  of  Shqppey  or  elsewhere* 
in  the  said  county,  of  Kent,  and  all  and  singular  houses, 
buildings,  glebe  lands,  tenths,  meadow*  pastures,  waters, 
fishings,  tithe*  oblations,  obventipns,  commodities,  pro- 
fits,  emoluments,  and  hereditaments  whatsoever,  to  the 
Sfupe  rectory  or  parsqnage  belonging  or  appertaining; 
and  all  and  singular  the  liberties  franchises,  rights, 
royalties,  jurisdictions,  pre-eminences,  and  heredita- 
ments of  the  said  James  Cromer*  to  the  same  rectory  or 
parsonage  appertaining  or  belonging,  or  as  part,. parcel, 
or  member,  or  in  or  by  reason  of  the  same,  or  any 
part  thereof,  lawfully  used,  reputed,  taken,  occupied,  or 
enjoyed :  And  that  messuage  or  tenement,  barn,  and 
twelve  acres  by  estimation  of  land  in  Minster  aforesaid, 
with  the  appurtenances,  late  Christopher  Tilman's,  and 
before  Matthew Hqdd,  Esq's,  abutting  upon  lands  there 
called  Barton-hill  towards  the  east,  to  lands  there  called 
Jacob'*  and  Henbern/%  towards  the  south,  to  tends  now 
or  late  Hetupari*,  towards  the  west,  and  to  laqds  now 
or  late  Balchelor'i  called  Holland's  towards  the  north, 
now  or  late  in  the  occupation  of  Thomas  Hatch  or  his 
assigns,  which  said  messuage,  barn,  and  twelve  acres 
before  mentioned,  are  holden  of  our  sovereign  lord  the 
king's  majesty,  as  of  bis  manor  of  Mylton,  alias  Mid- 
dleion,  in  fee  soccage  and  not  otherwise." 

Between  the  date  of  this  indenture  of  bargain  and 
sale,  in  the  fifth  year  of  the  reign  of  James  the  First, 
^nd  1632,  the  several  pieces  of  arable,  meadpw,  pasture, 
and  marsh  land,  called  Piatt's  Land,  the  Veto  pieces  of 
meadow  land  before  Plaits  Land,  the  piece  of  land 
20  called 
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called  Holland's,  the  piece  of  land  called  Upper  Button's, 
the  piece  of  land  called  Lower  Bunion's,  the  piece  of 
meadow  land  lying  before  the  said  messuage  or  tenement, 
the  Springs  Barton-hill^  the  Further  Barton-hill,  the 
Shardens,  the  Shoulder  of  Mutton  piece,  and  the  Ferry 
Marsh,  were  purchased  in  fee  simple  by  the  several  and 
aoccessive  owners  of  the  rectory  or  parsonage  of  Minster  , 
and  have  been  occupied  together  both  before  and  since 
the  purchase  made  by  the  testator  as  hereinafter  set  forth. 
And  by  an  indenture  of  lease  bearing  date  the  28th 
August,  1 747,  John  Gere  being  then  seized  in  bis  demesne 
as  of  fee  of  and  in  all  and  singular  the  said  messuages, 
lands,  and  premises  comprised  in  the  indentures  of  lease 
and  release  to  the  said  William  Hqpson,  of  the  24th  and 
85th  March,  1789,  demised  and  let  the  same,  except  the 
piece  of  land  called  the  Fetry  Mmsh,  to  John  Baker  for 
a  certain  time  mentioned  in  the  said  indenture  of  lease, 
and  now  expired  by  the  following  description,  viz.: 
"  All  that  messuage  or  tenement,  with  the- barns,  stables, 
nuthouses,  lodges,  yards,  closes,  gardens,  and  appur- 
tenances, commonly  called  or  known  by  the  name  of 
the  Parsonage  i  and  also,  all  those  several  pieces  or 
parcels  of  land  thereunto  belonging,  commonly  called 
or  known  by  the  several  names  of  Piatt's  Land,  the  two 
meadows  below  Piatt's  Land,  Holland! s,  Upper  Burstoris 
Lower  Burstons,  the  meadow  before  the  house,  the 
springs  behind  the  house,  Barton-hill,  Further  Barton-hill, 
the  New  Grounds,  and  Shardens,  containing  together  in 
the  whole  by  estimation  188  acres  more  or  less,  which 
odd  messuage  or  tenement  and  several  pieces  of  land 
are  situate,  lying,  and  being  in  Minster  aforesaid,  and 
ate  now  in  the  occupation  of  the  said  John  Gore,  his 
assigns -or  under-tenants:  and  also,  all  that  other  mes- 
suage or  tenement  with  the  outhouses  and  appur- 
tenances, formerly  called  the  Shoulder*  of  Mutton,  to- 
gether with  the  meadow  behind  the  same  thereunto  be- 
longing, 
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1894.  longing,  containing,  &e.  situate,  lying,  and  being  m 
Minster  aforesaid,  and  now  or  late  in  the  tenure  or  oc- 
cupation of  Hubert  Bowyer,  his  assigns  or  under-tenants : 
arid  also  all  the  glebe  land  and  tithe*  of  corn,  gran* 
and  hay,  and  all  other  tithes  called  great  tithes;  and 
also  all  the  tithes  of  seeds,  pasture  and  feeding,  and 
all  other  tithes  called  small  tithes,  and  all  compo- 
sitions, &&" 

And  by  a  certain  other  indenture  of  lease  bearing  date 
the  7th  September,  1765,  rfilliam  Gore  being  then  sewed 
in  his  demesne  as  of  fee  of  and  in  all  and  singular  the 
same  messuages,  lands,  and  premises  demised,  and  lei 
the  same  to  one  John  Hopson  for  a  certain  term  men* 
tioned  in  the  said  indenture  of  lease,  and  now  expirad 
by  the  following  description,  viz.,-  "All  that  messuage 
or  tenement  with  the  barns,  stables,  outhouses,  lodges, 
yards,  closes,  gardens,  and  appiirtenances,  commonly 
called  or  known  by  the  name  of  the  Parsonage:  andals* 
all  those  sereral  pieott  or  parcels  of  land  thereunto  be- 
longing, commonly  called  or  known  by  the  several  atones 
cf*  Piatt's  Land,  the  two  meadows  before  Ptatfs  Land, 
HeifakPs,  Upper  Burton's,  Loner  Burton's,  the  Meadow 
bffbretheHatse,  the  Springs  behind  the  House,  Barton? 
HO,  Further  Sartor^hill,  the  New  Grounds,  and  Star* 
den\  containing  together  in  the  whole  by  estimation 
188  acres  more  or  less,  which  said  messuage  or  tene- 
ititot  and  several  pieces  of  land  ate  situate,  lying,  and 
being  in  Minster  aforesaid,  and  were  heretofore  in  the 
tenure  or  occupation  of  John  Gore,  Esq.,  afterwords  of 
John  Baker,  late  of  the  said  WUiiamGore,  and  now  cf 
the  said  Jofm  Hopsofy  bis  assigns  or  under-tenant*: 
and  ako  all  that  other  messuage  or  tenement,  with  the 
outhouses'  and  appurtenances,  formerly  called  die 
SJtoulder  of  Mutton,  together  with  the  meadow  behind 
the  same  or  thereunto  belonging,  containing,  &c.  sitnatev 
lying  and  being  in  Minster  aforesaid,  and  no w  or  late 
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in  the  tenure  or  occupation  of  Robert  Bamyer,  his  as*  18M. 
signs  or  under-tenants :  and  also  all  that  piece  or  parcel 
of  marsh  land  called  the  Ferry  Marsh,  lying  in  Minster 
aforesaid,  containing,  &c,  and  now  or  late  in  the  tenure 
or  occupation  of  Thomas  RandaU,  or  his  assigns  or 
undertenants :  and  also  all  the  glebe  land,  and  tithe  of 
oorn,  graiti,  and  hay,  and  all  other  tithes  called  great 
tithes;  and  also  all  the  tithes  of  seeds,  pasture,  and 
feeding,  and  all  other  tithes  called. small  tithes*  of  what 
nature  or  kind  soever,  and  all  compositions,  &o>  * 
<  Prior  to  the  purchase  by  William  Hopson  of  the  several 
premises  comprised  dp  the  indentures  of  lease  and  re- 
lease of  the  24th  and  26th  March,  1789,  the  said  Wil* 
kam  Hopson  had,  by  indentures  of  lease  and  release, ; 
dated  14th,  and  15th  April,  1789,  also  purchased  in  fee- 
simple  certain  other  premises  called  Poor's  Farm,  Rip* 
ney~Atils,  and  Hone  Marsh ;  and  by  the  said  indenture 
of  lease  of  .the  30th  August,  1804,  and  made  between 
William  Hapson  end  the  Defendant,  WUiam  Hopson, 
being  then  seised  in  his  demesne  as  of  .fee  of  and  in  all 
and  singular  the  pxemasee  comprised  ixLthe  same  lease,  de- 
mised and  let  unto  the  Defendant  ibr  ascertain  term  of 
years,  yet  unexpired,  as  well  all  and  singular  the  pre* 
mises  comprised  in  the  indentures  of  lease  and  release 
of  the  24th  and  25th  Marsh,  1789,  as  also  the  premises 
called  Poor's  Farm,  Rtpney-hills,  and  Horse-marsk,  (pur- 
chased as  before  mentioned  by  the  conveyances  of  the  14th 
and  15th  April,  1783,)  by  the  following  description :  All 
that  messuage  or  tenement  with  the  barns*  stables,  out- 
houses, lodges,  yards,  closes,  gardais,  and  appurtenances, 
commonly  called  or  known  by  the  name  of  the  Parsonage, 
and  also  all  those  several  pieces  or  parcels  of  land  there- 
unto belonging,  commonly  called  or.  known  by  the  several 
names  of  Plaits  Lana\  die  two*  wadows  before  Plaits 
Loud,  Holland's,  Upper  Bw\stori3,  Zjower  Burstoris,  the 
meadow  before  the  house,  the  meadow  and  spring*  be- 
hind the  house,  Barton-hill,  Further  Barton-hill;  the 
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1824.  2fm  Grounds,  and  Sharderis,  containing  &&  188  acres, 
which  said  messuage  or  tenement  and  several  pieces  of 
land  are  situate,  lying,  and  being  in  Minster  aforesaid, 
and  were  heretofore  in  the  tenure  or  occupation  of  Jakm 
Gore,  Esquire,  afterwards  of  John  Baker,  then  of  Wil- 
liam Gore,  and  afterwards  of  John  Hopson,  his  assigns  or 
under-tenants,  late  of  the  said  William  Hopson,  his  assigns 
or  under-tenants,  and  now  of  the  said  John  Chambers,  b» 
assigns  or. under-tenants:  and  also  all  that  other  mes- 
suage or  tenement,  with  the  ouUhonses  and  appurte- 
nances, formerly  called  the  Shoulder  of  Muttony  together 
with  the  meadow  behind  the  same,  or  thereunto  belong- 
ing, containing  &c,  situate,  lying,  and  being  in  Minster 
aforesaid,  and  heretofore  in  the  tenure  or  occupation  of 
Robert  Bawyer,  his  assigns  or  under-tenants,  and  now 
of  the  said  John  Chambers,  his  assigns  or  under-tenants  t  ^ 
and  also  all  that  piece  or  parcel  of  marsh  land  called 
the  Feny  Marsh,  lying  in  Minster  aforesaid,  containing 
&&,  heretofore  in  the  tenure  or  occupation  of  nomas 
Randall,  or  his  assigns  or  under-tenants,  and  now  at 
late  of  the  said  John  Chambers,  his  assigns  or  under- 
tenant*; and  also  all  the  glebe  land  and  tithes  of  corn, 
grain,  and  hay,  and  all  other  tithes  called  great  tkhes; 
and  also  all  the  tithes  of  seeds,  pasture,  and  feeding, 
and  all  other  tithes  called  small  tithes,  of  what  nature 
or  kind  soever,  and  all  compositions,  oblations,  offer- 
ings, and  other  titheable  things  which  shall  at  any  time 
during  the  term  of  years  hereinafter  granted,  grow, 
arise,  be,  and  increase  within  the  parish  of  Minster 
aforesaid,  or  the  titheable  places  thereof,  with  the  appur- 
tenances* 

The  before-mentioned  premises,  contained  in  die  said 
purchase-deeds  of  the  24th  and  25th  March,  1789,  were 
rated  together  to  the  land-tax  in  the  following  words: 
"  The  parsonage  of  Minster,  consisting  of  the  great  and 
small  tithes  in  the  parish  of  Minster,  together  with  a 

messuage 


IN  the  4th  &  5th  Ysars  o*  OEO.  IV.  *91 

messuage  and  cottage,  two  barns,  two  stables,  and  1624. 
arable  and  pasture  lands;"  and  which  land-tax  Hopson  q-^Jl 
redeemed  in  the  year  1 799,  together  with  the  land-tax  *» 

of  his  other  estates  in  the  county  of  Kent,  as  appears  by    Chahmrs. 
the  certificate. 

On  the  17th  February,  1817,  William  Hopson,  being 
then  seised  in  his  demesne  as  of  fee  of  and  in  alt  the 
messuages,  lands,  and  premises,  comprised  in  the  test- 
mentioned  indenture  of  lease,  made  and  published' his 
last  will  and  testament  iu  writing,  duly  executed  and 
attested,  so  as  to  pass  real  estates,  and  thereby,  amongst 
other  things,  gave  and  devised  as  follows :  that  is  to  say, 

I  give  and  devise  unto  Thomas  Moidden,  of  Bcrmond- 
sey,  wool-stapler,  and  John  Chambers,  of  Minster,  gentle- 
man, and  their  heirs,  all  that  the  tectory  or  parsonage 
of  Minster,  in  the  i*\e  of  Sheppy,  in  the  said  county  of 
Kent,  with  the  messuages,  lands,  tenements,  tithes*  here- 
ditaments, and  all  and  singular  other  the  pfetaises 
thereunto  belonging,  with'  their  and  every  of  their  rights, 
members,  and  appurtenances:  and  also  all  that  messu- 
age or  tenement  and  farm,  called  or  known  by  the  name 
of  Poo^s  Farm,  with  the  barns,  stables,  backsides,  yards, 
garden,  and  several  pieces  or  parcels  of  land  thereunto 
belonging,  containing,  &a,  with  the  appurtenances, 
situate,  lying,  and  being  in  Minster  aforesaid*  and  now 
in  the  occupation  of  the  said  John  Chambers,  his  assigns 
or  under-tenants:  and  also  all  those  several  pieces  or 
parcels  of  arable,  pasture,  and  meadow  land,  called  or 
known  by  the  name  of  Ripney-hilk,  and  two  pieces  or 
parcels  of  meadow  or  marsh  land  thereto  belonging, 
containing,  &c,  situate,  lying,  and  being  in  the  parish 
of  Minster  aforesaid,  and  now  in  the  tenure  or  occu- 
pation of  the  said  John  Chambers,  and  the  executors  of 
Richard  Ingleton,  deceased,  their  assigns  or  under-te* 
nants :  and  also  all  that  piece  or  parcel  of  marsh  tend 
called  or  known  by  the  name  of  Horse  Marshy  contain- 
ing, 
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1384.       ing,  &c.,  situate,  lying,  and  being  in  the  parish  oft 
*—  »  Minster  aforesaid,  and  now  in  the  occupation  of  the  said 

v.  John  Chambers,  his  assigns  or  under-tenants:    to  hold 

Chambfrs.  the  said  rectory,  and  all  and  singular  the  said  several 
hereditaments  and  premises,  with  their  appurtenances, 
unto  the  said  Thomas  Motdden  and  John  Cliambers,  their 
heirs  and  assigns,  to  the  use  and  for. the  intent  and  pur* 
poses  hereinafter  mentioned,  that  is  to  say,  to  the  use^ 
tent,  and  purpose  that  my  loving  wife,  Elizabeth  Hop- 
son,  and  her  assigns,  may  have,  receive,  and  take  there* 
out,  during  her  natural  life,  one  annuity  or  clear  yearly 
rent  charge  of  5002.  of  lawful  British  money,  the  same 
to  be  paid  and  payable  free  from  all  taxes  and  other 
deductions  whatsoever  by  four  equal  quarterly  payments; 
(The  will  contained  the  usual  power  of  distress  and 
entry ;)  nd  subject  to  the  said  annuity  or  yearly  sum 
of  5002.  and  to  the  powers  and  remedies  hereby  given 
for  the  enforcing  and  securing  the  payment  of  the  same, 
I  will  and  direct  that  the  said  rectory,  parsonage,  mes- 
suages, lands,  farms,  tenements,  tithes,  hereditaments, 
and  premises  aforesaid,  so  charged  therewith,  with  the 
appurtenances,  shall  be  and  remain,  and  I  hereby  give 
and  devise  the  same  to  the  use  of  William  Ongiey  (the 
Plaintiff)  for  andduring  his  natural  life  without  im- 
peachment of  waste  with  remainders  over. 

The  testator  was  also  possessed  of  or  entitled  to  con- 
siderable other  real  estates  besides  the  lands  comprised 
in  the  indenture  of  lease  of  the  30th  August,  1804,  all 
of  which  estates  he  devised  specifically  to  different  per- 
sons named  in  his  will,  and  then  followed  this  residuary 
clause.  "  And  as  to  all  the  residue  and  remainder  of 
my  goods,  chattels,  ready  money,  securities  for  money, 
real  and  personal  estate  and  effects  whatsoever  and 
wheresoever,  (but  as  to  my  personal  estate,  subject  to 
the  payment  thereout  of  all  and  every  my  just  debts, 
funeral  and  testamentary  expences,  and  the  several 
21  legacies 
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legacies  hereinbefore  given  and  bequeathed,)  I  give  and 
bequeath  the  same,  and  every  part  thereof,  unto  William 
Nettle/old,  Edward  Nettle/old,  Thomas  Madden,  and  \* 
John  Chambers,  their  several  and  respective  heirs,  exe-  Chambers. 
cutors,  and  administrators  respectively,  according  to  the 
value  and  equality  thereof,  equally  to  be  divided  between 
them,,  share  and  share  alike,  and  to  take  as  tenants  in 
common  and  not  as  joint-tenants." 

It  was  admitted  on  the  trial,  that  tiPlatfs  Land,  the 
two  pieces  of  meadow  land  before  Piatt's  Land,  the 
piece  of.  land  called  Holland's,  the  piece  of  land  called 
Upper  Burston's,  the  piece  of  land  called  Lower  Burston\ 
the  piece  or  parcel  of  meadow  land  lying  before  the  said 
messuage  or  tenement,  the  Springs,  Bartonrhitt,  the 
Further  Barton-hill,  the  Shardens,  the  Shoulder  of  Mutton 
piece,  and  the  Ferry  Marsh,  were  included  in  the  devise 
to  the  Plaintiff,  the  said  testator  had  no  other  "  real 
estate"  wherewith  to  satisfy  these  words  in  the  devise 
of  the  general  residue  of  his  real  and  personal  estate. 

Some  memorandums  in  the  handwriting  of  the  tes- 
tator were  offered  in  evidence  on  the  part  of  the  Plain- 
tiff, and  objected  to.  If  the  Court  should  be  of  opinion 
they  were  admissible,  they  were  to  become  part  of  the 
case,  otherwise  not. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  Plaintiff  was  entitled  to  recover  any,  and  what  sum ; 
and  if  so,  a  verdict  was  to  be  entered  accordingly;  if 
otherwise,  a  verdict  was  to  be  entered  for  the  De- 
fendant 

Thencase  was  argued  by  Vaitghan  Serjt  for  the  Plain- 
tiff, and  Toddy  Serjt  for  the  Defendant. 

On  the  part  of  the  Plaintiff,  Under  the  devise  of 
the  rectory  or  parsonage  with  the  lands  thereunto  be- 
longing, were  claimed  all  the  lands  specified  in  the  deed 
of  1789,  as  having  usually  been  occupied  with  the 

Vol.  I.  L 1  rectory. 
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rectory.    It  was  admitted  that,  strictly  and  technically 
speaking,  land  could  not  be  an  appurtenant  to  a  mes- 
suage, though  in  this  respect  it  was  contended  there 
might  be  a  distinction  between  an  ordinary  messuage 
and  a  rectory ;  a  distinction  was  also  insisted  upon  be- 
tween appurtenances,  and  lands  appertaining  or  belong- 
ing to ;  between  the  technical  expressions  cum  pertinentiis 
and  cum  terris  pertinentibus,  Heme  v.  ARen  («)/  and  it 
was  urged,  that  even  in  a  deed  much  would  pass  under 
the  latter  expression  which  would  not  pass  under  the 
former ;  but  the  argument  mainly  relied  on,  was,  that 
in  a  will  the  words  "  thereunto  belonging9*  must   be 
construed  as  usually  occupied  therewith,  giving  to  the 
word  belonging  its  popular  instead  of   its   technical 
sense;  and  for  this  position  were  cited  Hitty.  Grange(b\ 
Gennings  v.  Lake  (c),  Mound's  case  (tf ),  Knight*  case  {e\ 
In  anticipation  of  the  argument,  that,  according  to  this 
construction,  there  would  be  no  land  left  to  pass  under 
the  residuary  clause,  the  case  of  Marshal  v.  Hopkins^/) 
was  referred  to,  where  it  was  holden,  that  property  to 
meet  the  residuary  clause  was   not  always  required, 
that  clause  being  usually  inserted  by  way  of  caution. 
The  question  with  respect  to  the  memorandums  was 
abandoned. 


For  the  Defendant  it  was  argued,  that  the  words 
"  thereunto  belonging*  ought  not  to  be  taken  in  then- 
popular  sense,  unless  it  were  impossible  to  make  them 
operative  in  their  restricted  and  technical  sense.  This, 
it  was  contended,  Was  the  result  of  the  principle  laid 
down  in  the  various  cases  cited  on  the  part  of  the  plain- 


Ctf.)  iCro.  Car.  si • 
(b)    1  Plovjd.  170. 
130.  i. 

(r)  Cro.Gtr.f68. 


{d)   7  Rep.  112. 
fyer,         (e)  Godt>.zs%.     Palm.  375. 
(/)  isEasUzo). 
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tii£  as  well  as  in  the  more  recent  cases  of  Doe  derru  CM* 
chcsier  y.  Openden  (a),  Doe  dem  Beach  v.  Jersey  (&),  Cfe- 
meats  ▼,  Lambert,  (c)  That*  not  only  was  there  sufficient 
in  this  will  to  make  the  words  operative  in  their  tech- 
nical sense,  but  that,  taking  the  whole  record  before  the 
Court,  it  would  be  impossible  to  apply  them  in  the 
popular  sense  of  "  usually  occupied  with,"  because 
upon  the  record  the  Court  could  not  determine  what 
lands  bltti  usually  been  occupied  with  the  rectory  and 
what  not,  the  word  belonging  being  employed  in  dif- 
ferent senses  in  the  different  deeds  set  out ;  for  instance, 
including  the  Ferry  Marsh  in  the  deed  of  1747,  not  in- 
cluding it  in  the  deed  of  1765.  It  was  admitted,  how* 
ever,  that  the  twelve  acres,  if  they  could  be  pointed  out, 
jvould  pass  with  the  rectory  under  the  words  thereunto 
belongings  because  they  appeared  to  have  belonged  to  it 
in  the  time  of  James  First,  and  to  have  been  invariably 
occupied  with  it  ever  since. 


1824. 


Loan  Gifford  C.  J.  now  delivered  the  judgment  of 
the  Court,  and  after  stating  the  case,  and  observing  that 
the  question  respecting  the  admissibility  of  the  memo- 
randums had  been  abandoned  at  the  bar,  proceeded  as 
follows: 

The  question  raised  in  this  case,  is,  what  has  passed 
under  the  first  part  of  William  Hopsoris  will,  by  which 
he  devises  to  Thomas  Moulden  and  John  Chambers,  and 
their  heirs,  "  all  that  the  rectory  or  parsonage  of  Min- 
ster, in  the  isle  of  Sheppey9  with  the  messuages,  lands, 
(tenements,  tithes,  hereditaments,  and  all  and  singular 
other  the  premises  thereunto  belonging."  It  is  con- 
tended on  the  part  of  the  Plaintiff,  that  under  this 
description,  which  precedes  the  mention  of  the  Poor's 
Farm,  Bipney-hiUS)  and  the  Horse  Marsh,  are  included 


(a)  3  Taunt.  M7-     (*)  »  B.  tf  A.  550.      (r)  1  Taunt.  ao6. 
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Chambers. 


ail  the  lands  comprised  in  the  indentures  of  lease  and 
release  of  December  1789.    It  is  contended  on  the  part 
of  the  Defendant,  that  none  of  them  passed  as  lands  be- 
longing to  the  rectory.     It  has  been  agreed  by  the 
counsel  on  both  sides,  that  the  words  "  thereunto  be- 
longing" are  not  in  a  will  to  be  construed  with  the 
same  strictness  as  in  a  conveyance,  but  may  receive:,  if 
the  Court  deem  it  requisite,  a  wider  construction ;  and 
there  are  many  cases  decided  on  wills  which  authorise 
a  wider  construction,  even  with  regard  to  words  much 
.  more  technical  than  those  now  in  dispute.     It  has  been 
agreed,  too,  that  although  land  cannot,  strictly  speaking, 
be  said  to  be  appurtenant  to  land,  yet  that  in  a  will  it 
may  pass  under  such  a  description;  and  in  H31  v.* 
Grange,  which  was  a  decision  upon  a  deed,  and  there- 
fore a  stronger  case  than  the  present,  a  party  having- 
leased  a  messuage,  with  all  the  lands  to  the  same  apper- 
taining, to  hold  for  twenty  years,  upon  payment  of  rent. 
All  the  justices  "  (except  Brawn  Justice,  who  did  not 
speak  to  that  point,)  agreed  that  the  word  appertaining 
to  the  messuage  shall  be  here  taken  in  the  sense  of 
usually  occupied  with  the  messuage,  or  lying  to  the  mes- 
suage; for  when  appertaining  is  placed  with  the  said 
other  words,  it  cannot  have  its  proper  signification,  and 
therefore  it  shall  have  such  signification  as  was  intended 
between  the  parties,  or  else  it  shall  be  void,  which  must 
not  be  by  any  means;  for  it  is  commonly  used  in  the 
sense  of  occupied  with,  or  lying  to,  ut  supra,  and -being 
placed  with  the  said  other  words,  it  cannot  be  taken  in 
any  ether  sense,  nor  can  it  have  any  other  meaning  than 
is  agreeable  with  law,  and  forasmuch  as  it  is  commonly 
used  in  that  sense,  it  is  the  office  of  Judges  to  take  and 
expound  the  words  which  common  people  use  to  express 
their  meaning,  according  to  their  meaning;  and  there- 
fore it  shall  be  here  taken,  not  according  to  the  true 
definition  of  it,  because  that  does  not  stand  with  the 
13*  matter, 
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.matter;  but  in  such  sense  as  the  party  intended  it"    In       1824. 
Zk/er's  report  of  the  case,  Stamford  J*  is  reported  tp    %-  *  -' 
have  said,  that  land  may  be  appurtenant  to  a  messuage,  v< 

though  the  other  Judges  disagreed,  but  they  all  thought  Chambers. 
that  the  lands  passed  under  the  words  "  cum  omnibus 
ierris  Mem  messuag.  pertinent."  as  well  by  the  intention 
of  the  parties  as  the  occupation  of  the  land  and  mes- 
suage together.  The  same  proposition  is  laid  down  in 
•Palmer  375.,  where  it  is  said  that  a  joint  occupation  for 
five  or  six  years  is  sufficient  for  to  make  imputative 
appurtenances.  In  Cro.  Eliz.  16.,  Anderson  J.  says, 
"  That  land  shall  pass  as  pertaining  to  a  house  which 
.has  been  occupied  with  it  by  the  space  of  ten  or  twelve 
years,  for  by  that  time  it  hath  gained  the  name  of  par- 
cel or  belonging,  and  shall  pass  with  the  house;  by  that 
name  in  a  will  or  leases."  And  if  this  construction  has 
been  adopted  by  the  courts*  with  reference  to  common 
law  conveyances,  it  is  unquestionable,  that  in  order  to 
further  the  intentions  of  the  devisor,  a  more  liberal 
construction  may  be  adopted  with  reference  to  wills. 
Now  what  was  the  situation  of  the  lands  in  question  ? 
•They  were  purchased  previously  to  the  year  1639,  and 
have  been  occupied  with  the  rectory  ever  since.  It  was 
admitted  by  the  counsel  for  the  Defendant,  that  though 
the  twelve  acres  demised  with  the  rectory  in  the  time  of 
James  the  First  could  not,  strictly  speaking,  be  appur- 
tenant to  it,  yet,  that  if  they  were  properly  designated, 
•they  might  pass  under  the  words  "  thereunto  belonging." 
•  But  if  they  were  not  originally  appurtenant,  they  never 
could  become  so,  and  therefore  could  only  pass  with  the 
rectory  by  virtue  of  a  concurrent  occupation.  .  The  ad- 
mission, therefore,  goes  a  long  way  in  determining  what 
ought  to  be  the  decision  of  the  court  with  respect  to 
the  other  lands.  In  the  lease  of  1747,  all  these  lands 
but  the  Ferry  Marsh,  which  is  specially  excepted,  are 

L  1  3  described 
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1824.  described  as  belonging  to  the  parsonage.    It  is  true, 

i-r "-  ,L'  that  in  this  lease  the  messuage  with  die  appnrtenanoes 
Onolst 

Vv  called  the  Shoulder  of  Mutton  has  a  distinct  descriptisa, 


Chambebs.  but  it  is  immediately  followed  by  general  words, 

apply  to  the  rectory ;  "  all  the  glebe  lands  and  tithes  of 
corn,  &c.  and  all  compositions."    In  die  lease  of  1765, 
there  is  the  same  description  of  the  lands  as  in  the  lease 
of  1804;  in  this  latter,  the  lands  subsequently  acquired 
by  Hopson  are  designated  by  a  specific  description,  and 
in  the  will  the  devisor,  knowing  that  these  subsequently- 
acquired  lands  had  no  reputation  of  occupancy  by  reason 
of  the  recency  of  the  purchase,  he  again  enumerates  them 
under  a  specific  description.     The  case  of  Buck  ▼. 
Nurton(a)9   although   the  decision  differs  from  that 
which  the  Court  will  pronounce  upon  the  present  oo- 
casion,  affords  a  strong  illustration  of  the  principle  on 
which  we  shall  proceed.     It  was  there  hblden,  that  lands 
usually  occupied  with  a  house  will  not  pass  under  a 
devise  of  a  mansion-house  with  the  appurtenances,  unless 
it  clearly  appears  that  the  devisor  meant  to  extend  the 
word  "  appurtenances"  beyond  its  technical  sense;  it 
was  collected  from  the  object  for  which  the  mansion- 
house  was  devised  to  the  defendant,  that  the  devisor 
had  in  that  case  no  such  intention ;  but  Eyre  C.  J.  says, 
"  Lands  will  not  pass  under  the  word  '  appurtenances9 
in  its  strict  technical  sense;  they  will  pass  if  it  appears 
that  a  larger  sense  was  intended  to  be  given  to  it    If 
the  courts  bad  always  adhered  to  this  line  of  con- 
struction, many  reported  cases  would  not  now  disgrace 
the  books."     In  that  case  there  was  a  further  due  to 
the  sense  in  which  the  devisor  had  employed  the  word 
"  appurtenances"  with  regard  to  the  Defendant ;  namely 
that  in  the  case  of  another  devisee,  to  whom,  after  a  short 
term  to  the  Defendant,  he  had  devised  the  mansion- 

house 
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house  and  lands  usually  occupied  with  it,  he  had  em- 
ployed the  words,  "  my  mansion-house,  and  the  lands 
and  grounds  thereto  belonging,  and  therewith  held  and 
enjoyed,  with  the  appurtenances;"  whereas,  with  regard 
to  the  Defendant  he  had  only  said,  "  my  mansion- 
house  with  the  appurtenances."  Now,  the  present  is 
not  a  case  in  which  the  word  "  appurtenances"  in  one 
part  of  the  will  is  to  be  contrasted  with  appurtenances 
in  another  part,  but  the  expression  employed  is,  "  the 
rectory  or  parsonage,  with  the  messuages  and  lands,  &c 
(hereunto  belonging"  It  is  observable  too,  that  this  is  a 
devise  of  messuages,  whereas,  strictly  speaking,  there  is 
but  one  belonging  to  the  rectory.  Considering,  there- 
fore, that  the  lands  in  question  have  been  uniformly 
occupied  together  with  the  parsonage,  and  that  they  are 
contained  in  the  several  successive  leases  of  the  property ; 
the  Court  is  of  opinion,  that,  under  the  general  words 
"  thereunto  belonging,"  all  lands  pass  which  are  de- 
scribed in  the  lease  of  1789;  and  that,  therefore,  there 
must  be 

Judgment  for  the  Plaintiff. 
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Hasker,  Clerk,  v.  The  Right  Honourable 
Charles  Manners  Sutton  and  Others. 

Devise  to  A.  JOHN  HASKER,  by  his  last  will,  dated  28th  Octo* 
should  attain  •  ^er*  *'80,  8*ve  an(*  devised,  among  other  heredita- 
twenty-one/or  ments,  the  hereditaments  comprised  in  the  agreement 

life ;  and  after  hereinafter  mentioned  unto  William  Hasker,  the  Plaintiff, 

his  decease  to    * 

the  first  son  of  second  son  of  his  nephew,  Thomas  Hasker,  when  and  so 

the  body  of      goon  as  he  attained  his  age  of  twenty-one  years,  fir  and 

begotten  and   ^ur^  the  term  of  his  life,  subject  as  in  the  will  was  men- 

the  heirs  male  tioned,  and  immediately  from  and  after  his  decease  he 

of  the  body  of  RBjYe  ^j  ^vfe^  the  same  hereditaments  to  the  first  son 

such  first  son  j  D 

like  remain-     of  the  body  of  the  Plaintiff,  William  Hasker,  lawfully  be- 

ders  to  the       gotten,  and  to  the  heirs  male  of  the  body  of  such  first  son, 

other  sons  in     lawfully  issuing ;  and  in  default  of  such  issue  to  the  use 

succession ;       and  behoof  of  the  second,  third,  and  every  other  son  of 

todTSJt  tLe  body  °f  ***  Plaintiff  Wmiam  Hasker,  lawfully  be- 
ter  or  daugh-  gotten,  and  to  the  heirs  male  of  their  respective  bodies, 
ters.  Like  lawfully  issuing,  severally  and  respectively,  and  in  re- 
brother  of  A.  main<ler  the  one  after  the  other  in  seniority  of  age ;  the 
with  like  re*  elder  of  such  sons,  and  thet  heirs  male  of  his  body,  bang 
mam.  to  always  preferred  to  the  younger  sons  and  the  heirs  male 
Like  devises  of  their  bodies;  and  in  default  of  such  issue,  to  the  use 

to  C.  and  D.,  a^j  behoof  of  the  daughter  or  daughters  of  the  Plaintiff 
other  brothers 
of  An  with 

like  remainders  to  their  respective  issues.  And  in  case  either  or  any  of  them*  (A* 
B.,  C,  and  £>.,)  should  die  before  the  age  of  twenty-one  years,  or  without  leaving 
any  child  or  children  of  his  or  their  bodies  lawfully  begotten,  then  that  the  several 
estates  devised  to  him  or  them  should  go  to  the  survivor  or  Survivors,  share  and  share 
alike,  under  the  same  limitations  as  before  described. 

A.  having  attained  twenty-one,  and  being  a  bachelor  and  unmarried,  made  a 
feoffment,  and  levied  a  fine  with  proclamations,  of  the  property  devised  to  him,  to 
his  own  use  in  fee,  and  to  the  intent  to  destroy  contingent  uses  and  estates  limited  to 
his  sons  and  daughters  : 

Held,  that  by  to  doing,  he  acquired  an  absolute  estate  of  inheritance  in  the 
property. 

William  % 
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William  Hosier,  lawfully  begotten,  and  the  heirs  maid  1824. 
of  her  or  their  respective  body  or  bodies ;  and  the  tes-  ^AjjJ„ 
tator  also  gave,  devised,  and  bequeathed  the  two  lease-  v. 

hold  messuages  therein  mentioned  unto  the  Plaintiff  WiU  Sutton, 
liam  Hasker9  his  executors,  administrators,  and  assigns, 
when  he  should  attain  to  his  age  of  twenty-one  years ; 
and  the  testator  gave  and  devised  certain  other  here* 
ditaments,  in  his  will  described,  to  John  Haslctr,  eldest 
son  of  his  nephew,  Thomas  Hasher 9  when  he  should 
attain  his  age  of  twenty-one  years,  for  his  natural  life, 
Bubject  as  therein  mentioned ;  and  from  and  after  his 
decease  the  testator  gave  and  devised  the  same  to  the 
first  and  other  sons  of  John  Hasher,  in  tail  male,  and 
for  default  of  such  issue,  to  the  daughter  or  daughters 
of  John  Hasker9  in  tail  male,  as  tenants  in  common,  ill 
the  same  manner  as  he  gave  the  first-mentioned  here- 
ditaments to  the  sons  and  daughters  of  the  Plaintiff, 
William  Hasker9  after  his  decease.  And  the  testator 
gave  and  bequeathed,  subject  as  before,  certain  other 
messuages  and  premises  to  Thomas  Hasker9  the  third 
son  of  his  nephew,  Thomas  Hasker9  when  he  should 
attain  his  age  of  twenty-one  years,  for  life,  remainders 
to  his  sons  and  daughters,  as  to  the  sons  and  daughters 
of  William  Hasher  /  and  he  also  gave  and  devised,  sub- 
ject as  before,  certain  leasehold  hereditaments  to  Thomas 
Hasher,  the  third  son  of  his  nephew,  T.  H.  his  execu- 
tors, administrators,  and  assigns,  when  he  should  attain 
the  age  of  twenty-one  years.  And  the  testator  also 
gave,  subject  as  before,  certain  other  hereditaments  unto 
Richard  Hasher,  fourth  son  of  his  nephew,  Thomas 
Hasker9  when  he  shoujd  attain  twenty-one,  for  life, 
with  remainders  to  his  sons  and  daughters  as  in  the 
former  cases.  And  he  also  gave  and  bequeathed  all  his 
right,  title,  estate,  and  interest  of,  in,  and  to,  a  certain 
mill,  with  its  appurtenances,  called  Longbridge  Mill, 
situate  at  Sheffield  on  the  Loddon,  then  in  the  occu- 
pation 
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18M.      patkm  of  George  Woodroffe,  to  Bichari  Hasker,  his  < 

colors*  administrators,  and  assigns,when  he  should  Attain 
bis  age  of  twenty-one  years,  for  the  residue  of  a  certain 
term  of  years  which  he  had  therein  then  to  come*  And  it 
was  the  testator's  express  will,  desire,  and  direction,  Jhat 
no  timber  should  be  cut  from  any  of  the  estates  devised, 
until  the  devisee  claiming  the  same  should  attain  the 
age  of  twenty-one  years,  except  for  necessary  repairs. 
4*d  in  ease  either  or  any  qf  the  urns  qf  his  nephew^ 
Thomas  Hasker,  should  happen  to  die  before  he  or  they 
should  attain  the  age  qf  twenty-one  years,  or  without  boo- 
ing any  child  or  children  qf  his  or  their  body  or  bodies, 
kaqfidly  begotten,  then  it  was  the  testator's  express  will 
and  desire,  that  the  several  estates  devised  to  him  or  them 
should  go  to  the  surviving  son  or  sons  qfhis  nephew 
Thomas  Hasker,  share  and  share  alike,  when .  and 
so  soon  as  he  or  they  should  attain  to, his  or  their 
respective  age  or  ages  of  twenty-one  years,  for  his  or 
their  natural  life  or  lives,  and  immediately  from  and 
after  hfc  or  their  decease  or  deceases,  to  such  uses, 
limitations,  and  appointments  as  were  thereinbefore 
limited  and  appointed  of  the  several  estates  given  and 
.devised  to  him  or  them  respectively ;  and  the  testator, 
by  his  will,  authorised  and  empowered  his  executors, 
and  die  survivors  and  sukvivor  of  them,  to  receive  the 
rents,  issues,  and  profits  of  each  particular  estate  devised 
to  the  sons  of  his  nephew,  Thomas  Hasher,  until  tbp 
devisee  entitled  to  the  same  should  attain  his  age  of 
twenty-one  years,  for  die  purpose  of  paying  and  dis- 
charging out  of  the  rents,  issues,  and  profits  of  each 
particular  estate  the  annuities  charged  cm  such  estate, 
and  the  interest  of  money  then  raised*  or  to  be  raised, 
on  the  security  thereof,  with  other  incidental  expeuw 
that  might  happen  to  affect  or  incumber  the  same  dur- 
ing the  minority  of  the  devisee  entitled  thereto,  the 
residue  of  such  cents,,  issues,  and  profits,  if  any,  to  re- 
20  main 
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main  from  time  to  tune  m  the  ban*  cf  his  executor       1M4. 
far  the  sole  benefited  and  to  be  paid  to,  such  devisee 
when  be  should  come  of  age* 

Tbe  testator  left  his  niece  Dororty,  the  wife  of  Jb*»  Swrao* 
2>4  his  henress  at  law,  and  on  the  death  of  the  testator, 
the  reversion  in  fee  of  tbe  hereditaments  devised  by  the 
testator's  will  to  Jain,  WiBiam,  Thomas,  and  Bkkmd 
Hasker9  far  their  respective  lives,  with  remainder  to 
their  respective  sons  and  daughters,  as  before  mentioned, 
descended  to  her  as  heiress  at  law* 

Dorothy  Lee  died  m  1797,  leaving  Henry  Pinvhe  Lee, 
her  eldest  son  and  heir  at  law,  to  whom  the  reversion 
descended,  he  being;  also  the  heir  at  law  of  the  testator* 

Previous  to  January*  1817,  the  Plaintifl^  William 
Hasher,  attained  his  age  of  twenty-one  years,  add  was 
a  bachelor,  and  had  no  issue  at  the  date  of  tbe  feoff- 
ment hereinafter  mentioned,  and  the  livery  made  pur- 
suant thereto. 

By  indenture,  bearing  date  the  1st  January,  18lf, 
and  made  between  tbe  Piainti$  William  Hasher,  of  the 
one  part,  and  William  Seymour,  of  the  others  William  ' 
Hasher  demised  all  the  hereditaments  and  premises 
which  were  originally  devised  to  him  by  the  testator, 
comprising  (amongst  others)  the  hereditaments  and  pre- 
mises mentioned  in  the  agreement,  to  hold  the  same 
(subject  to  the  encumbrances  affecting  them)  unto  Wil- 
Ham  Seymour,  his  executors,  admtnktnUors,  and  assigns, 
ibr  the  term  of  ninety-nine  years,  if  the  Phunti$  WiBiam 
Hasher,  should  so  long  live,  upon  trust  for  the  Plaintiff^ 
William  Hasher,  and  bis  assigns. 

By  an  indenture  of  feofibent,  dated  the  8d  January, 
1817,  and  made  between  the  Plaintiff  of  the  first  part, 
Henry  Pbtche  Lee,  of  the  second  part,  John  Cole,  of  the 
third  part,  and  Jonathan  HUk$aABriehneU,o(thefoorih 
part,  and  by  livery  of  seisin  made  according  to  that*  in- 
denture, after  reciting  to  the  effect  above  stated,  and 

that 
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that  the  Plaintiff,  William  Hasker,  being  desirous  of 
acquiring  the  fee  simple  of  the  hereditaments  devised 
by  the  will  of  the  testator  to  him,  had  applied  to  Henry 
Pincke  Lee,  as  the  heir  at  law  of  the  testator,  to  concur 
.with  him  in  a  feoffment  and  fine  of  the  hereditaments 
unto  Richard  Cole  and  his  heirs,  to  and  for  the  use  of 
the  Plaintiff;  William  Hosier,  to  the  intent  to  destroy 
the  contingent  uses  .and  estates  limited  to  his  sons  and 
daughters,  of  and  in  the  hereditaments  deyised  to  him, 
and  all  other   contingent  uses  and  estates  whatsoever 
.thereon  respectively  expectant  or  subsequent  thereto, 
and  to  pass  the  reversion  in  fee  therein,  then  vested  in 
Henry  Pincke  Lee  as  heir  at  law  of  the  testator  to  the 
:use  aforesaid:  It  was  witnessed,  and  the  Plaintiff  did 
grant  and  enfeoff,  and  Henry  Pincke  Lee  did  grant, 
enfeoff;  and  confirm  unto  Richard  Cole,  his  bars  and 
•  assigns,  the  hereditaments  comprised  in  the  agreement, 
to  hold  unto  him,  his  heirs  and  assigns  for  ever,  to 
,  such  uses  as  the  Plaintiff  should  by  any  deed  or  writing 
direct  and  appoint ;   and  in  default  of  such  direction 
and  appointment,  to  the  use  of  the  Plaintiff,  William 
Hasker,  and  his  assigns  for  life,  with  remainder  to  the 
use  of  Richard  Cole,  his.  heirs  and  assigns,  during  the 
life  of  the  Plaintiff  and  his  assigns,  upon  trust,  for  the 
sole  benefit  of  the  Plaintiff  and  his  assigns,  and  to  the 
intent  that  any  wife  of  the  Plaintiff  might  not  be  en- 
titled to  dower,  with  remainder  to  the  only  proper  use 
of  the  Plaintiff,  his  heirs  and  assigns  for  ever.     The  in- 
denture contained  a  covenant  by  the  Plaintiff  and  Henry 
Pincke  Lee,  to  levy  unto  Richard  Cole  and  his  heirs  a 
fine  sur  conuzance  de  droit  come  ceo  &c.  with  proclam- 
ations, of  the  hereditaments,  and  a  declaration  that  the 
fine  should  enure  to  the  several  uses,  and  upon  the  trust, 
intent,  and  purpose  in  the  indenture  expressed  and  con- 
tained concerning  the  same. 

Afine 
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A  fine  sur  conusance  de  droit  come  ceo  &c.  with  pro- 
clamations, was  duly  levied  in  pursuance  of  this  cove- 
nant 

The  Plaintiff  having  been  advised,  that  by  the  above* 
mentioned  means  he  acquired  an  estate  in  fee  simple 
in  the  hereditaments  devised  by  the  will  of  the  testator; 
contracted  with  the  Defendants  for  the  sale  to  them 
of  such  hereditaments!  but  they  afterwards  objected  td 
the  tide  thereto,  and  the  Plaintiff  exhibited  his  bill  in 
the  Court  of  Chancery  against  them,  for  the  purpose  of 
compelling  them  to  complete  their  purchase.  The  De- 
fendants having  put  in  their  answer,  the  cause  came  on 
to  be  heard  before  his  Honor  the  Vice-Ohancellor  on 
the  6th  May,  1822,  when  his  Honor  directed  a  case  to 
be  made  for  the  opinion  of  this  Court  upon  the  follow* 
ing  question, 

Whether  the  Plaintiff,  under  and  by  virtue  of  the 
will  of  John  Hosier,  and  by  the  indenture  of  demise  of 
the  1st  January, '  1817,  and  the  indenture  of 'feoff- 
ment of  the  3d  January,  1817,  and  the  fine  levied  in 
pursuance  of  the  covenant  contained  in  the  indenture 
of  the  Sd  January,  1817,  acquired  an  absolute  estate  of 
inheritance  in  fee  simple,  of  and  in  the  said  heredita- 
ments, discharged  from  the  remainders  and  executory 
devises,  if  any,  limited  and  created  by  the  will  of  John 
Hasker? 

Pell  Serjt  for  the  Plaintiff.  If  the  limitations  ex- 
pectant upon  the  determination  of  William  Hosier's 
estate  were  remainders  and  contingent,  they  were  barred 
by  the  fine  and  feoffment  of  18l7,  and  the  Plaintiff's 
title  is  good.  They  were  remainders  according  to  the 
general  rule,  which  lays  it  down,  that  a  limitation  shall 
never  beh  construed  as  an  executory  devise,  where  there 
is  a'  preceding  estate  of  freehold  sufficient  to  support  a 
remainder,  and  the  estate  limited  to  William  Hosier 
for  life  was  clearly  of  that  nature ;  whether  or  not  they 

were 
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1884.  were  tontiugfmt,  will  depend  upon  the  construction  to 
be  put  on  the  word  or  in  the  leotertc^  "Incase  either 
of  the  sons  gf  Thomas  Hasker  should  happen  to  die  before 
S^™**  h&orthey  should  attain  the  age  of  twenty-one  yean*  or 
without  leaving  any  child."  Now,  in  a  will  or  surrender, 
the  courts  have  always  construed  the  or  in  such  a 
sentence  conjunctively  or  disjunctively,  or. have  ex* 
ponged  it  altogether,  as  Would  best  effectuate  the  in- 
tention of  the  devisor  or  surrenderee  Price  v;  Hmtt  (a), 
Senile  v.  Gerrard{b)%  Barter  v.  Suretee*  (*\  might  v. 
Xemp(d)9  Fairfeldy.  Morgan  {e)y  Eastman  y.  Baker \f\> 
Crimp  v.  Norwood  (g),  CoOinson  v.  Wright  (k),  I  Bq* 
Cat*  Mr.  183.  Bat  the  intention  of  the  devisor  in  the 
present  case  was  most  dearly  that  the  or  should  be  read 
conjunctively  and,  or  be  omitted.  For,  if  William  Hasher 
had  married  and  died  before  twenty-one  leaving  issue,  it 
•ever  could  have  been  the  devisor's  intention  to  leave  that 
issue  unprovided  ibr ;  and.  yet  such  might  turvetiean  the 
case  if  the  or  be  read  <&junctiveiy.  To  justify  the  con* 
atructkm  which  will  be  contended  for  on  the  pert  of  the 
•Defendant,  if  it  is  to  be  argued  that  the  remainders  over 
were  vested,  the  Court  must  strike  out  the  words,  «  he 
shook!  attain  the  age  of  twenty-one  years,"  an  altertrtmn 
muck  more'  extensive  than  that  which  is  required  by  the 
Plaintiff:  #S»ami&S/krhi^ 
though  he  was  not  to  come  into  possession  till  twenty- 
one  ;  Borastoris  case  (i) ;  but  if  or  be  read  as  and^  it  is 
impossible  to  contend  that  the  remainders  expectant  on 
the  detenmnaticm  of  his  fife  were  vested,  for  they  fall  in 
every  respect  within  the  strict  definition  of  a  contingent 
remainder  as  given  by  Fear*e*  Brownmoid  v.Eda>ard*(j) 

{a)  Patyxf,  645.  (/)  i  TaimU  ill. 

(6)  Cro.Elix.s%$.  {g)  7  Taunt.  363.' 

(e)  aS/r.  X175.  {b)  1SU.14Z. 

(d)  3  T.R.  470.  (0  3  Rep.  19. 

(e)  %  N.  R.  40.  (/)  s  Ffi.jun.  344* 

and 
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aad  Doe  dm*  Usher  v.  Jessep(a)  will  be  relied  on  by  the 
other  tside ;  but  Brotomword  v.  Edwards  is  outweighed 
by  the  mass  of  conflicting  authority;  and  in  Doe  dem* 
Usher  v.  Jessep,  it  was  necessary  to  construe  or  in  its 
natural  sense,  to  give  effect  to  the  obvious  intention  of 
the  testator. 


1824. 


Botanquet  Serjt,  contra.  There  is  no  reason  far  re* 
jectiog  the  or,  or  Jbr  reading  it  conjunctively.  There 
would  be  nothing  unreasonable  in  the  supposition  that 
the  devisor  wished  to  deter  William  Hasker  from  an 
early  and  imprudent  marriage.  Bat  die  ground  upon 
which  the  Defendants  rely  is,  that  the  limitation  in 
question  was  a  vested  remainder,  to  take  effect  after  the 
natural  expiration  of  the  preceding  estate  far  life  to 
JVUUam  H*$hr9  and  the  estates  tail  to  his  children. 
The  testator  having  four  great  nephews  gives  a  part 
of  bis  estate  to  each  for  life,  with  remainder  in  strict 
settlement  to  bis  children.  It  is  manifest  that  the  sur- 
viving great  nephews  were  not  to  take  any  thing  as  long 
as  tliere  was  issue  of  the  great  nephew  deceased?  nor 
was  the  heir  at  law  to  take  any  thing  as  long  as  these 
was  issue  of  any  of  the  great  nephews*  The  Court, 
therefore,  will,  not  put  such  a  construction  upon  the 
terms  of  the  limitation  in  question,  as  to  defeat  any  of 
the  preceding  estates  expressly  limited,  hut  will  con- 
strue them  as  descriptive  of  the  events  in  which  those 
estates  would  fail,  and  as  conveying  a  remainder  after 
their  natural  expiration,  The  circumstance  of  the  de- 
visor having  repeatedly  used  the  words  "  when  be  shall 
attain  the  age  of  twenty  one  years"  **  descriptive  «f 
the  time  when  the  devisee  would  be  entitled  to  posses* 
sion,  may  easily  account  for  the  use  of  similar  words  in 
the  limitation  over,  as  describing  an  event  in  which  the 
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limitation  to  the  first  taker  for  life  would  be  likelj  to 
fail,  though  the  subsequent  words  alone  would  hare 
•  been  sufficient  for  the  purpose.    In  all  the  cases  upon 
wills,  in  which  or  has  been  construed  conjunctively,  the 
first  taker  has  been  a  devisee  in  fee,  so  that  the  limit- 
ations over  were  necessarily  executory  devises,  displacing 
the  first  estate;   and  unless  the  construction  adopted 
had  prevailed,  the  heirs  of  the  first  taker  in  fee  would 
have  been  ousted.    [Lord  Giffbrd  C.  J.     If  the  Court 
construes  this  or  disjunctively,  they  must  strike  out  the 
whole  condition  as  to  the  devisee's  dying  wider  twenty- 
one.]   The  expressions  of  the  devisor  may  be  inaccurate^ 
but  the  intention  is  plain;  and  if  this  case  had  occurred 
before  Price  v.  Hunt,  there  could  have  been  no  doubt. 
The  case  of  Brownsooord  v.  Edwards  is  expressly  in 
point,  where  Lord  Hdrdwicke  not  only  considered  a 
limitation,  suck  as  the  present,  as  a  vested  remainder,  but 
altered  and  into  or.   The  Defendants  only  seek  to  retain 
it     Wright  v.  Kemp,  the  only  case  in  which  or  has  been 
construed  conjunctively,  when  the  preceding  limitation 
was  not  in  fee,  was  the  case  of  a  copyhold,  to  the  use 
of  the  surrenderor  for  life,  remainder  to  W.  Wn  an  ille- 
gitimate son,  for  life,  remainder  in  tail  to  the  issue  of 
W.  JF.,  lawfully  begotten;  and  if  W.  W.  should  die  in 
the  lifetime  of  the  surrenderor,  or  without  issue,  remain- 
der to  the  surrenderor  in  fee :  W.W.  died,  leaving  issue,  in 
the  lifetime  of  the  surrenderor,  so  that  if  the  or  had  not 
been  construed  coujunctively  the  surrender  would  have 
been  absolutely  without  effect.     The  words  "  without 
child  or  children"  plainly  refer  to  the  former  limitation 
in  strict  settlement,  and  have  been  considered  in  many 
cases  to  mean  issue  generally;   and  the  "and  leav- 
ing" has  been  considered  as  leaving  at  any  time,  so  as 
to  denote  an  indefinite  failure  of  issue.   Roe  v.  Scott  and 
Smart,  (a) 


(a)  Frame,  473.  n. 


The 


in  the  4th  &  5th  Years  of  GEO.  IV, 

The  following  certificate  was  afterwards  delivered  : 
This  case  has  been  argued  before  us.  We  have  con- 
sidered the  same,  and  are  of  opinion  that  the  Plaintiff, 
under  and  by  virtue  of  the  said  will  of  the  said  John 
Hasker,  the  said  indenture  of  demise  of  the  1st  January 9 
1817,  the  said  indenture  of  feoffment  of  the  3d  January, 
1817,  and  the  said  fine  levied  in  pursuance  of  the  cove- 
nant contained  in  the  said  last  mentioned  indenture, 
acquired  an  absolute  estate  of  inheritance  in  fee  simple 
of  and  in  the  hereditaments,  discharged  from  the  re- 
mainders limited  and  created  by  the  will  of  the  said 
testator  John  Hasker. 

It  was  not  contended  before  us  that  the  said  will 
contained  any  executory  devise  or  devises  affecting  the 
said  hereditaments. 

Giff.ord. 
J.  A.  Park. 

J.  BURROUGH. 
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PRINCIPAL   MATTERS 

CONTAINED  IN  THIS  VOLUME. 


ACTION  ON  THE  CASE. 
An  action  on  the  case  does  not  lie 
for  detaining  cattle  distrained  da- 
mage feasant  where  tender  of  suf- 
ficient amends  was  made  after  the 
cattle  had  been  impounded.  She- 
riff'v.  James*  Page  341 

AFFIDAVIT  TO  HOLD  TO 
BAIL. 

1.  Affidavit  to  hold  to  bail:  what 
sufficient  on  a  debt  on  charter 
party.     Skeen  v.  M'Gregor.     242 

2.  In  C.  B.  an  affidavit  of  debt  for 
money  paid  for  a  Defendant,  and 
advanced  to  him,  need  not  state 
that  the  payment  and  advance 
were  at  Defendant's  request.  Ber- 
ry v.  Fernandes.  338 

S.  Affidavit  to  hold  to  bail.  Lascar 
and  Loisada  v.  Morioseph.        357 


AGENT. 
See  Lien. 

AGREEMENT. 
The  circumstance  that  an  agreement 
contains  a  provision  for  its  being 
made  a  rule  of  court,  will  not  of 
itself  authorise  the  Court  to  take 
such  a  step.     Steers  v.  Harrop, 

Page  133 

AMENDMENT. 

See  Recovery,  1,  2.  8.     Writ  of 

Right. 

Where  the  affidavit  to  hold  to  bail 
named  five  Defendants,  separate 
bailable  process  was  issued  against 
one,  and  a  bail-piece  taken,  in 
which  he  alone  was  named ;  after- 
wards, serviceable  process  was  is- 
M  m  2  sued 
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sued  against  the  other  four,  who 
were  not  named  in  the  bailable 
process ;  the  declaration  was  against 
all  five;  the  Court  permitted  the 
Plaintiff  to  amend  the  bail  recog- 
nizance by  inserting  the  names  of 
the  four  Defendants  who  had  bee* 
at  first  omitted.  Christie  v.  Walker 
*nd  Four  Others.  Page  206 

ANNUITY. 

I.  By  53  G.3.  c.  141.  it  is  enacted, 
that  within  thirty  days  after  the 
execution  of  every  deed,  &c. 
whereby  any  annuity  or  rent- 
charge  shall,  from  and  after  the 
passing  of  the  said  act,  be  granted 
for  life  or  lives,  or  for  any  term  of 
years,  or  greater  estate  determin- 
able on  life  or  lives,  a  memorial  of 
the  date  of  every  such  deed,  &c* 
of  the  names  of  all  the  parties  and 
and  all.  the  witnesses  thereto,  and 
of  the  person  or  persons  for  whose 
life  or  lives  such  annuity  or  rent- 
charge  shall  be  granted,  and  of  the 
person  or  persons  by  whom  the 
same  is  to  be  beneficially  received, 
shall  be  inrolled  in  Chancery  in  the 
form  or  to  the  effect  therein  ex- 
emplified, with  such  alterations  as 
the  nature  and  circumstances  of 
any  particular  case  may  reasonably 
require;  and  m  a  schedule,  the 
following  directions  are  given  as  to 
the  mode  of  describing  the  wit- 
nesses in  %the  memorial :  at  the 
head  of  one  of  several  columns, 
which  are  to  contain  the  substance 
of  the  deeds,  stand  the  wards, 
17 


"  names  of  witnesses  ;*  and  under- 
neath,  as  applicable  to  indentures 
of  lease  and  release,  the  letters  and 

words,  "  E.  F.  of ,  G.  fl.of 

;"  and,  as  applicable  to  a  bond 

and  warrant  of  attorney  to  confess 
jujlgpienl,  the  letters,  "  E.  F., 
G.  H?  Where  the  witnesses  to 
the  deeds  were  attorneys'  clerks : 
HeM,  that  they  were  sufficiently 
described  in  the  memorial  as  clerks 
to  E.  H.  (their  employer)  of  B. 
(the  employer's  residence).  St. 
John  v.  Champneys.  Page  77 

2.  An  annuity  being  in  arrear,  and 
the  rents  of  an  estate  on  which  it 
was  secured  being  unpaid,  the  trus- 
tee of  the  estate,  who  had  negoci- 
ated  the  annuity  between  the 
grantor  and  grantee,  having  ad- 
vanced a  sum  to  the  grantee  in 
anticipation  of  the  tenting  rents, 
and  having  received  front  the 
grantee  on  this  advance  the  com- 
mission which  he  usually  received 
on  annuity  payments,  the  Court 
set  aside  an  execution  which  (the 
rents  proving  insufficient)  was  af- 
terwards issued  for  this  sum  in  the 
name  of  the  grantee,  against  one 
who,  as  surety  for  the  payment  tf 
the  annuity,  bad  given  a  warrant 
to  confess  judgment.  WSliamo* 
v.  Sir  George  Goold.  171 

3.  An  annuity  being  in  arrear,  and 
the  rents  of  an  estate  on  which  it 
was  secured  being  unpaid,  the  re- 
ceiver of  the  rents,  who  had  nego- 
tiated the  annuity  between  the 
grantor  and  grantee,  having  ad- 
vanced a  Sum  to  die  grantee  in 

gnti- 
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.  anticipation  of  the  coming  Tents, 
and  having  received  from  the 
grantee  on  this  advance  the  com- 
mission wh^ch  he  usually  received 
on  annuity  payments,  the  Court 
set  aside  an  execution,  which 
(Ihe  rents  proving  insufficient,) 
the  grantee  afterwards  issued  for 
this  sum  against  the  grantor.  Car- 
roll v.  Sir  George  Goold.  Page  191 

4.  Where*  upon  the  grant  of  an  an- 
nuity, the  agent  of  the  grantee,  on 
paying  the  consideration  money, 
retained,  or  caused  to  be  returned 
to  him,  a  considerable  sum  for  the 
expence  of  deeds,  investigating 
title,  journeys,  &c,  (two  witnesses, 
brought  from  a  considerable  dis- 
tance for  the  purpose  of  attesting 
the  annuity  deed,  having  first  re- 
tired,) the  Court  held  this  an  ille- 
gal retainer,  for  which  the  grantee 
was  responsible,  and  on  that 
ground  set  aside,  the  annuity  ten 
years  after  it  had  been  granted 
and  acted  on,  though  the  grantee 
alleged  that. he  had  given  no  au- 
thority for,  and  was  ignorant  of, 
such  retainer.  Williamson  v. 
Henry  Michael  Goold.  2S4 

5.  Where  the  surety  under  an  annu- 
ity deed  obtained  an  order  to  set 
aside  an  execution  under  which  he 
was  in  custody  for  arrears  of  the 
annuity,  upon  entering  into  an  ac- 
count and  paying  the  balance 
which  should  be  found  due  under 
the  provisions  of  the  deed,  and  the 
principal  afterwards  succeeded  in 
setting  aside  the  deed  itself,  the 
Court  refused  to  discharge    the 


surety  until  he  had  entered  into  an 
account,  or  paid  money  into  court 
to  cover  what  might  ultimately  be 
found  due.  Williamson  v.  Sir 
George  Goold.  Page  274 

6.  A  person  employed  by  the  gran- 
tor of  an  annuity  to  raise  money, 
and  by  the  grantee  to  pay  the  con- 
sideration money  to  the  grantor v 
having  at  the  time  of  the  payment 
of  the  money  received  back  some 
part  of  it  for  a  debt  alleged  to  be 
jdue  from  the  grantor  to  himself, 

the  Court,  on  motion,  set  aside 
the  annuity  on  the  grantor's  pay- 
ing principal  and  interest  at  5  per 
cent.,  though  the  grantee  never 
received  any  of  die  money  so  re- 
turned, and  was  ignorant  of  that 
part  of  the  transaction.  Gorton 
v.  Champ*  eys,  and  Coventry  v. 
Champneys.  287 

7.  Where  an  annuity  was  set  aside 
upon  the  grantor's  paying  what 
should  be  found  due  for  principal 
and  interest  at  5  per  cent,,  the 
Court  allowed  the  grantee  his  fair 
disbursements  for  the  conveyances 
by  which  the  grant  of  annuity  was 
effected  and  secured.  Williamson 
v.  Goold.  S16 

APOTHECARY. 

In  an  action  to  recover  the  amount 
of  an  apothecary's  bill,  the  Plain- 
tiff who,  under  55  G.  3.  c.  194., 
proves  a  certificate  from  the  So- 
ciety of  Apothecaries,  need  not 
also  prove  an  apprenticeship 
served.     Shenvin  v.  Smith.      204 


Mm  3 
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ARBITRATION. 


APPRENTICE-DEED. 

See  Evidence,  8. 

APPROPRIATION. 

A.  had,  for  the  purpose  of  sale,  eon- 
signed  a  cargo  offish  to  B.,  who 
was  in  correspondence  and  con- 
nected with  the  house  of  C.     C. 

'  had  advanced  money  to  A*,  on  an 
engagement  from  A.  that  the  pro- 
ceeds of  the  cargo  of  fish  should 
be  remitted  by  B.  to  A.  through 
the  hands  of  C,  in  order  that  they 
might  so  constitute  a  security  for 
the  money  advanced  by  C.  A. 
then  wrote  to  £.,  telling  him  that 
the  cargo  offish  was  not  responsi- 
ble for  any  advances  made  by  C. 
Notwithstanding  this  2?.,  after  the 
receipt  of  A.'s  letter,  remitted  the 
proceeds  to  C,  who  retained  them 
to  cover  his  advance.  A.  having 
become  bankrupt,  and  his  assig- 
nees having  sued  i3.  for  these  pro- 
ceeds! 

.  Held,  that  a  jury  was  warranted 
in  considering  A.'b  engagement  as 
an  appropriation  of  the  cargo  of 
fish,  which  he  could  not  rescind, 
and  not  a  mere  order  for  payment 
of  money,  which  could  be  revoked 
v  by  a  subsequent  countermand  be- 
fore payment.  Fisher  and  An- 
other,  Assignees,  v.  Miller. 

Page  150 

ARBITRATION. 
1.  Where  a  cause  was  referred  to. 
arbitration  under  A  judge's  order, 


and  one  of  the  parties,  "before  me 
award  was  published,  and  before 
the  judge's  order  was  made  a  rule 
of  court,  revoked  his  submission. 
The  arbitrator  having  made  an 
award  notwithstanding  this  revo- 
cation, the  Court  set  aside  the 
award,  although  the  judge's  order 
had  been  made  a  rule  of  court  be- 
fore any  application  to  set  aside  the 

.  award.     Clapham  v.  Higkam. 

Page  87 

2.  Even  where  matter  of  law  alone, 
and  no  matter  of  fact  is  referred 
to  a  barrister,  the  Court  will  not 

.  set  aside  an  award  made  by  him, 
on  the  ground  that  it  is  contrary 
to  law,  unless  the  illegality  appear 
on  the  face  of  the  award.  Cramp 
v.  Symous.  10* 

8.  A  Defendant  having,  at  the  trial 
of  an  action  on  the  case,  agreed  to 
enter  into  a  rule  of  nuijtrius,  to 
repair  and  reinstate  premises  which 
he  had  wrongfully  damaged,  it 
was  referred  to  a  barrister  to  set- 
tle what  sum  should  be  paid  in 
lieu  of  his  doing  this.  The  De- 
fendant's attorney  produced  no 
witnesses  at  the  first  meeting, 
under  the  arbitration,  of  which  he 
had  had  ample  notice,  but  the 
Plaintiff's  witnesses  gave  in  their 
estimate,  and  the  arbitrator,. after 
viewing  the  premises,  appointed  a 
day  for  a  second  meeting.  The 
Defendant's  attorney  called  before 
that  day,  and  said  that  his  wit- 
nesses (two  surveyors,  who  had 
known  the  premises  before  the 
action,)  could  not  attend ;  the  ar- 
bitrator, although  one  of  these 
witnesses 
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witnesses  might  have  attended  the 
first  meeting,  appointed  a  third 
meeting  for  the  evening  before  he 
was  about  to  leave  London  for  the 
circuit:  on  the  morning  of  that 
day,  Defendant's  attorney  called 
on  the  arbitrator,  and  left  an  affi- 
davit, stating  that  one  of  the  two 
surveyors  was  confined  to  his  bed, 
and  the  other  gone  to  France. 
The  arbitrator  suggested  that 
other  surveyors  were  equally  capa- 
ble of  making  an  estimate  for  the 
Defendant,  and  offered,  if  the  De- 
fendant's attorney  would  name  a 
day,  to  come  to  London  to  hear 
them,  or  the  two  first  proposed ; 
the  attorney  refused  to  name  a 
day,  or  to  procure  other  surveyors, 
though  another  surveyor  and  a 
carpenter  had  attended  the  trial  of 
the  cause  on  Defendant's  behalf. 
The  arbitrator  then  gave  the  De- 
fendant's attorney  notice  he  should 
make  his  award,  if  required  by 
the  Plaintiff;  and  being  required, 
awarded  a  sum  to  be  paid  to  the 
Plaintiff. 

The  Defendant's  attorney  swear- 
ing he  understood  the  arbitrator 
meant  to  have  called  another  meet- 
ing, the  Court  set  aside  the  award, 
though  no  objection  was  made  to 
the  amount  awarded;  leaving, 
however,  the  Plaintiff  at  liberty  to 
enforce  the  Defendant's  agreement 
to  enter  into  the  rule  of  nisi  prim 
for  the  reinstating  the  premises* 
Dodington  v.  Hudson.     Page  384 


ARREST. 
Where  a  sheriff's  officer,  who  had 
forborne  to.  arrest  a  Defendant 
upon  his  promising  to  put  in  good 
bail,  afterwards,  on  hearing  that 
such  bail  would  not  be  forthcom- 
ing, himself  put  in  bail  without 
the  consent  of  the  Defendant,  and 
then,  accompanied  by  the  bail. so 
put  in,  took  the  Defendant  into  < 
custody  the  day  before  the. De- 
fendant's time  for  putting  in  bail 
expired,  the  Court  discharged  the 
Defendant,  and  made  the  sheriff's 
officer  pay  costs.  Taylor  v.  Evans. 
Pago  367 

ARREST.  OF  JUDGMENT. 
See  Evidence, 

ASSIGNEE. 
See  Insolvent  Debtor,  2. 

ATTACHMENT. 
See  Practice,  20.  and  24. 
The  Court  will  grant  an  attachment 
against  a  party  for  non-perform- 
ance of  an  award  which  has  been 
made  a  rule  of  court,  though  he 
reside  out  of  the  jurisdiction  of 
the  court.    Hopcraft  v.  Fermor* 

S78 

ATTORNEY. 

See  Costs,  1. 

1.  An  attorney   cannot    recover    a 

charge  for  conducting  a  suit  in 

which  the  party  charged  has  not 

had  the  benefit  of  the  attorney's 

Mm  4  judg- 
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judgment  and  superintendence. 
Therefore,  where,  in  an  action  on 
an  attorney's  bill,  it  appeared  that 
the  Plaintiff  lived  at  2).,  five  miles 
from  W.y  that  the  Defendant  lived 
at  H.y  fourteen  miles  from  W.,  and 
applied  to  «/.  B.  (who  resided  at 
W.,  and  who  had  been  a  clerk  of 
the  Plaintiff,  and  practised  in  his 
name),  to  carry  on  the  suit  for 
which  the  bill  in  question  was  in- 
curred ;  J.  B.  carried  on  the  suit, 
and  it  did  not  appear  that  the  De- 
fendant ever  saw  the  Plaintiff,  or 
had  the  benefit  of  his  judgment ; 
the  business  done  at  the  office  at 
W.  was  for  «/.  Z?/s  benefit,  except 
one-third,  which  the  Plaintiff  re- 
ceived for  coming  over  once  a 
week  to  shew  his  face ;  Plaintiff's 
name  was  not  on  the  door  at  JV., 
nor  was  it  employed  by  J.  B.  in 
soliciting  business  ;  but  J.  B.  fre- 
quently consulted  with  Plaintiff; 
drafts  were  sometimes  engrossed 
at  D.  for  the  office  at  W. ;  the 
draft  of  the  brief  which  J.B.  bad 
carried  on  for  Defendant  was  in 
the  hand-writing  of  Plaintiff,  as 
well  as  some  items  in  J.  B.'b  books 
touching  that  suit ;  the  Defendant, 
when  applied  to,  admitted  the  sum 
claimed,  but  required  to  set  off  a 
sum  due  to  him  from  J.  2*.,  which 
was  refused : 

Held,  that  a  nonsuit,  directed 

by  the  Judge  who  tried  the  case, 

was  proper.     Hopkinson  v.  Smith. 

Page  13 

2.  An  attorney  who  has  ceased  to 

practice  may  be  re-admitted  with- 


out paying  arrears  of  duty.    Ex 
parl$  Cunningham.  Page  91 

8.  The  Court  granted  a  rule  nisi 
calling  upon  an  attorney  to  answer 
for  alleged  misconduct,  in  a  matter 
where  no  suit  was  depending,  but 
which  appeared  to  have  been  en- 
trusted to  him  in  the  capacity  of 
an  attorney.  In  the  Matter  of 
Knight.  91 

4.  The  Court  will  not  call  upon  an 
attorney  summarily  to  answer  the 
matters  of  an  affidavit  charging 
him  with  an  indictable  offence,  but 
will  leave  the  parties  complaining 
to  their  prosecution  for  the  of- 
fence.    Short  v.  Pratt.  102 

5.  The  Court  will  not  proceed  sum- 
marily against  an  attorney  on  an 
affidavit  charging  him  with  an  in- 
dictable offence.  Jn  the  Matter  of 
Knight  and  Hall.  142 

6.  The  Court  refused  to  strike  an  at- 
torney off  the  rolls  on  the  ground 
that  he  had  not  served  a  regular 
clerkship,  and  had  misconducted 
himself  previously  to  admission. 
In  the  Matter  of  Page.  160 


BAIL. 

1.  The  principal  offered  to  surrender 
on  the  ISth  of  May,  but  the  Plain- 
tiff gave  him  time,  and  dispensed 
with  the  surrender,  on  an  under- 
standing that  the  bail  should  con- 
tinue liable.  On  the  11th  June 
the  bail,  ignorant  that  the  Defend- 
ant 
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ant  had  offered  to  surrender, 
signed  an  agreement  to  continue 
liable;  the  principal  always  de- 
clared himself  ready  to  surrender ; 
but  in  Trinity  vacation  the  Plain- 
tiff, without  notice,  issued  pro- 
ceedings against  the  bail,  return- 
able in  Michaelmas  term.  On  the 
29th  of  October  the  principal  ob- 
tained his  certificate  under  a  com- 
mission of  bankruptcy :  Held,  that 
the  bail  were  discharged.  West  v. 
Ashdown  and  Palfrey.     Page  165 

2.  Excuse  for  non-attendance  of 
bail :  what  sufficient*  In  the  Mat- 
ter o/WeW*  bail.  359 

3.  The  Court  will  not,  on  an  affidavit 
of  perjury  committed  by  the  bail 
in  justifying,  set  aside  the  alloca- 
tur of  bail,  though  the  application 
to  set  it  aside  be  made  on  the  next 
dies juridicus.   Stockham  v.  French. 
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4.  Bail:  indemnity  by  attorney, 
what  amounts  to.  Capon  v.  Dtf- 
lam  ore.  423 

5.  Bail.  Householder,  who.  Sa 
vage  v.  Hall.  430 

6.  Bail.  Notice  for  a  dies  non 
Heath  v.  Harris.  430 

BAIL-BOND. 

1.  The  Plaintiff  cannot  sue  on  the 
bail-bond,  after 'ruling  the  sheriff 
to  bring  m  the  body.  Blackford 
v.  Hawkins.  Page  181 

BAIL-PIECE. 
See  Practice,  7.  Amendment. 


BANKRUPT. 

See  Landlord  and  Tenant,  2. 
Evidence*  9. 

1.  Defendants,  who  had  a  lien  on  C.'s 
ship,  received  from  C,  then  lying 
in  prison,  the  balance  due  to  them 
on  account  of  disbursements  made 
on  the  ship,  and  they  then  delivered 
up  the  ship's  papers  to  C.  C 
having  become  a  bankrupt  a  fort- 
night after  this  payment,  (the  im- 
prisonment he  was  then  undergoing 
being  the  act  of  bankruptcy,)  his 
assignees  sued  Defendants  for  the 

.  balance  so  received  by  them.  A 
verdict  having  been  found  for  the 
Defendants,  with  leave  for  the 
Plaintiffs  to  move  to  set  it  aside, 
and  &ntee  up  a  verdict  for  the  said 
balance, 

The  Court  discharged  a  rule  nisi 
to  that  effect,  which  had  been 
moved  for  on  the  ground  that  the 
Defendants  not  having  stipulated 
for  the  payment  of  their  balance 
as  a  condition  for  the  surrender  of 
their  lien,  the  payment  ought  to  be 
considered  as  voluntary.  Thompson 
and  Another  v.  Beatson  and  Others. 
Page  145 

2.  A  commission  of  bankrupt  was 
sued  out  against  the  Plaintiff  in 
April,  and  superseded  the  2d  of 
August.  A  second  commission 
was  sued  out  on  the  7th  of  August, 
on  the  same  act  of  bankruptcy, 
under  which  Plaintiff  obtained  his 
certificate.  Plaintiff  sued  the  De- 
fendants' 
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BANKRUPT. 


fendants'  commissioners  under  the 
first  commission  for  an  alleged 
wrongful  imprisonment;  they  en- 
tered up  judgment  of  nonsuit 
against  him  in  July>  and  after- 
wards charged  him  in  execution 
for  costs :  Held,  that  the  Defend- 
ants might  have  proved  their  debt 
under  the  second  commission,  and 
that  Plaintiff  was  entitled  to  be 
discharged  from  it  under  his  cer- 
tificate. Holding  v.  Impejj  and 
Others.  Page  189 

S.  A  baukrupt  having  promised,  after 
his  bankruptcy,  and  before  cer- 
tificate, to  pay  a  debt  due  before 
the  bankruptcy,  indorsed  to  the 
Plaintiff  two  promissory  notes  for 
that  purpose :  Held,  that  his  cer- 
ficate  was  no  bar  to  an  action  on 
these   notes.      Brix  v.  Braham, 

281 

4.  Bankruptcy  and  certificate  are  no 
discharge  to  a  bond  given  under 
4  G.  3.  c.  38.  by  a  trading  member 
of  parliament,  where  the  judgment 
in  the  suit  in  which  the  bond  was 
given  is  obtained  after  the  bank- 
ruptcy, though  before  certificate. 
Campbell  v.  Jameson  and  Another. 

320 

5.  A  surety  under  an  annuity  deed, 
who  has  redeemed  the  annuity  sub- 
sequently to  the  bankruptcy  and 
certificate  of  the  grantor,  may 
maintain  an  action  against  the 
grantor  for  the  sum  paid  on  ac- 
count of  redemption,  although  the 
grantee  may  have  proved  the  value 

.  of  the  annuity  under  49  G.  3.  c.  1 21 . 
s.  17.     Watkins  v.  Flanagan    413 


clerk  of  Papers. 


BARON  AND  FEME. 
See  Evidence,  6. 

In  an  action  against  a  feme  covert, 
the  Court  would  not,  upon  a  sum- 
mary application,  cancel  the  bail- 
bond,  and  permit  Defendant  to  file 
a  common  appearance,  where  much 
of  the  debt  sued  for  was  con- 
tracted before  the  Defendant  dis- 
closed her  coverture,  where  ahe 
acted  with  great  duplicity  in  elud- 
ing payment,  and,  at  the  time  of 
the  application,  was  residing  out 
of  the  jurisdiction  of  the  court. 
Luden  v.  Justice.  Page  344 

BOND. 

A  bond  by  which,  after  reciting  the 
partnership  of  J.  C.  and  7*.  C, 
W.  P.  became  surety  for  such 
suras  as  should  be  advanced  to 
meet  bilk  drawn  by  J.  C.  and 
T.  C,  or  either  of  them,  was  held 
not  to  extend  to  bills  drawn  by 
J.  C.  after  the  death  of  T.  d 
Simson  v.  John  Cooke  and  Others. 

452 


CERTIFICATE. 
See  Bankrupt,  5. 

CLERK  OF  PAPERS. 

The  clerk  of  the  papers  in  the  Fleet 
prison  is  entitled  to  a  fee  of  2s.  6rf. 
on  every  action  from  which  a  pri- 
soner 


COSTS. 
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soner  is  discharged.    In  the  Matter 
of  William  Henry  RochJbrU 

Page  255 

CONTINUANCES. 
See  Statute  of  Limitations,  2. 

COSTS. 

1.  Where  the  prothonotary  refused 
to  allow  costs  on  account  of  gross 
misconduct  on  the  part  of  the 
Plaintiff's  attorney,  the  court  re- 
fused a  rule  for  the  prothonotary 
to  review  his  taxation,  though  De- 
fendant had  stayed  proceedings 
under  a  rule  for  staying  them  on 
payment  of  debt  and  costs.  Adams 
v  Staton.  69 

2.  The  Plaintiff  may  issue  a  writ  of 
enquiry  in  the  ordinary  form  in  an 
action  of  debt  for  treble  value  of 
tithes.    Bale  v.  Hodgelts.        183 

S.  In  finding  the  treble  value,  the 
jury  in  effect  find  the  single  value 
also.  Ibid, 

4.  If  the  jury  omit  to  find  costs,  the 
Court  may,  where  the  Plaintiff  is 
entitled  to  them,  make  such  an 
entry  on  the  postea  as  is  usual  to 
authorise  the  allowance  of  costs. 

Ibid. 

5.  Sembhy  that  under  8  &  9  JF.  3. 
ell.  s.$.9  (which  gives  the  Plain- 
tiff costs  in  certain  cases,  in  actions 
for  treble  value  of  tithes,)  the 
Plaintiff  is  only  entitled  to  such 
costs  after  plea  pleaded,  or  de- 
murrer joined.  Ibid. 

6-  Where  an  attorney  is  entitled  to 
the  costs  occasioned  by  the  taxation 
of  his  bill,  he  ought  to  apply  for 


them  at  the  time ;  and  cannot  re- 
cover them  by  motion  after  making 
a  subsequent  settlement.  Whit- 
field v.  James.  Page  207 

7.  Plaintifi  sued  as  executors,  upon 
a  count  which  alleged  that  the 
Defendant,  after  the  death  of  the 
testator,  accounted  with  the  Plain- 
tiffs, as  executors,  concerning  a  sum 
of  money  due  from  the  Defendant 
to  the  Plaintiffs,  as  executors,  and 
that  the  Defendant,  upon  that  ac- 
count, being  found  indebted  to 
them  as  executors,  promised  them, 
as  executors,  to  pay : 

Held,  that  it  appeared  on  this 
count,  the  Plaintiffs  might  have 
sued  in  their  own  right;  and  that, 
therefore,  upon  nonsuit,  they  were 
liable  to  costs.  Jones  and  Another, 
Executors,  v.  Jones.  249 

8.  Where  the  Plaintiff,  in  an  action 
on  a  marine  policy  of  insurance, 
having  recovered  for  an  average 
loss,  obtained  a  new  trial,  the  costs 
of  the  first  trial  being  directed  to 
abide  the  event,  and  at  the  second 
trial  recovered  again  for  no  more 
than  an  average  loss :  Held,  that  he 
was  entitled  to  the  costs  of  one  of 
the  trials  only,  and  the  Defendant 
to  the  costs  of  neither.  Hudson 
and  Another  v.  Majoribanks.    593 

9.  An  arbitrator  to  whom  it  was 
referred  to  certify  what  verdict 
should  be  entered  up,  certified  for 
the  Plaintiff,  and  orally  communi- 
cated to  the  parties  that  each 
should  pay  bis  own  costs  of  the 
reference ;  which  was  acceded  to 
by  them. 

The 
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COVENANT. 


DEED. 


The  cause  having  been  referred 
back  to  the  arbitrator,  he  certi- 
fied in  the  same  way  a  second  time, 
but  omitted  to  give  any  direction 
as  to  the  costs  of  the  second  re- 
ference: Held,  that  the  Plaintiff 
was  entitled  to  those  costs.  Mack- 
intosh v.  Blyth.  Page  269 
10.  Where  the  costs  in  the  cause  are 
adjudged  to  the  Defendant,  and 
'  to  the  Plaintiff  costs  on  the  issues 
found  for  him,  the  costs  of  the 
issues,  except  in  replevin,  include 
only  the  costs  of  pleadings.  Othir 
v.  Calvert.  275 

COUNTY  COURT. 

In  trover,  the  Court  would  not  stay 
proceedings  on  an  affidavit  from 
the  Defendant  that  the*  cause  of 
action  did  not  amount  to  40*. 
Lowe  v.  Lowe*  270 

COVENANT. 

By  indenture  between  S.  F.,  senior, 
of  the  first  part,  S.  F.,  junior,  of 
the  second  part,  and  «/•  H.  H.  on 
the  third  part,  it  was  agreed  that 
S.  F.,  senior,  should  retire  from 
business,  and  S.  F.,  junior,  and 
J.  H.  H.  become  partners;  that 
the  capital  employed  should  be 
36,000/.,  24,000/.  of  which  S.  F., 
senior,  should  advance  for  S.  F., 
junior,  and  12,000/.  was  to  be  ad- 
vanced by  J.  H.  H.  The  deed 
then  proceeded,  M  And  whereas 
an  account  of  all  the  debts  of 
S.  F.j  senior,  in  his  business  of 
merchant,  has  been  this  day  taken, 


and  the   balance   in    his  favaur 
amounts  to  38,033/.,  and  mker&ts 
it  ha*  fteen  agreed  by  and  between 
S.  F.,  senior,    S.  F.,  junior,  and 
J.  H.  H.,  that   the  whole  of  the 
debts  and  credits  of  S.  R,  senior, 
shatt  be  received  and  paid  by  S.  F-, 
junior,  and  J.  H.  H«,  and  that  the 
balance  of  88,0391.  shall  be  ac- 
counted for  and  paid  by  them  in 
manner  hereinafter  mentioned;  and 
&  F.,  senior,  by  indenture,  hath 
assigned  the  debts  and  credits  to 
them,  this  indenture  farther  wit- 
nessed that  it  is  agreed,  that  in 
consideration  of  1 2,000/.  paid  to 
S.  F.,  senior,  by  «/.  H.H.,  and  for 
raising  24,000/.,  as  &  F.,  junior's 
share  of  the  capital,  the  sum  of 
86,000/.,  part  of  the  S8,03&,  is  to. 
be  retained  by  &  F.,  junior,  and 
•/.  H.  H.)  and  the  remaining  2033/. 
paid  to  &  F.9  senior,  by  instal- 
ments, at  six,  twelve,  and  eighteen 
months;  and  if  any  of  the  debu 
shall  prove  bad,  the  loss  shall  be 
home  by  &F,  junior,   and  J» 
H.H.r    Held,   that   this  deed 
amounted  to  a  covenant  by  &  F.> 
junior,  and  J.  H.  H.  to  pay  the 
debu  due  from  S.  P.,  senior,  in  his 
business,  at  the  date  of  the  in- 
denture. Saltoun  and  Other*,  Exe* 
tutrix  and  Executors,  v.  Houston 
and  Others,  Executrix  and  Exe- 
cutors* Page  485 


DEED,  CONSTRUCTION  OF. 
i&  and  B.,  by  a  deed,  (reciting  that 
C.  had  left  them  considerable  pro- 
perty 


DEVISE. 
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-  petty  in  strict  settlement*  wkh  re- 
auunder  oyer,  ea  failure  of  issue 
■sate  of  if.  and  B.9  to  D.,  a  lieute- 
nant of  marines,  but  hod  made  no 

-  other  provision  for  XX,)  agreed 
with  2>.,  bis  executors  and  ad- 
ministrators, to  pay  biro  an  an- 

<    lurity  for  twenty-one  years,  if  A. 
and  B^  or  the  survivor  of  them; 
should  so  long  live;  and  in  ease 
D.  should  die  witfcr*  the  term,  to 
.    his  child  or  children*  if  any*  in 
.    -such  proportions  as  D.  jriiould  ap- 
point, of  in  default  of  appoint- 
ment,.to  all  of  them  equally ;  and 
if  there  should  be  no  child,  to  his 
wife,  if  she  should  remain  a  widow. 
D.  covenanted  that,  if  he  or  his 
children-  should  come  into  the  pro* 
.,  perty  left  by  C-,  they  would  re- 
.    fund  all  that   might  have  been 
received  under  the  annuity* 

D.  having  died  within  the  term, 
and  also  his  only  child  and  wife : 

Held,  that  D/s  administrator  was 
net  entitled  to  claim  payment  of 
the  annuity  after  their  deaths. 
Barford  v.  Stuckey.         Page  225 

DEVISE. 

1.  Under  a  devise  of  the  rectory  or 
parsonage  of  M*  with  the  mes- 
suages, -  lands,  &c<  thereunto  be- 
belonging:  Held,  that  lands  passed 
which  had  been  acquired  by  the 
owners  of  the  rectory  between  the 

•  fifth  year  of  James  the  First  and 
16S2,  and  had  always  afterwards 
been  occupied  with  the  rectory. 
Ongley  v.  Chambers.  488 


>  Devise  to  A.  when  he  should 
attain  twenty-one,  for  life;  and 
after  his  decease  to  the  first  son 
of  the  body  of  A.  lawfully  be- 
gotten, and  the  heirs  male  of  the 
body  of  such  first  son ;  like  re- 
mainders to  the  second  and  other 
sons  in  succession ;  like  remainder 
to  the  daughter  or  daughters.  Like 
devise  to  2?.,  brother  of  A.t  with 
like  remainders  to  JB.'s  issue.  Like 
devises  to  C.  and  D.,  other  brothers 
of  A.,  with  like  remainders  to  their 
respective  issues.  And  in  case 
either  or  any  of  them,  (A^B.,  C, 
and  2).,)  should  die  before  the  age 
of  twenty-one  years,  or  without 
leaving  any  child  or  children  of 
his  or  their  bodies  lawfully  be- 
gotten, then  that  the  several  estates 
devised  to  him  or  them  should  go 
to  the  survivor  or  survivors,  share 
and  share  alike,  under  the  same 
limitations  as  before  described, 

A.  having  attained  twenty-one, 
and  being  a  bachelor  and  unmar- 
ried, made  a  feoffment,  and  levied 
a  fine  with  proclamations,  of  the 
property  devised  to  him,  to  his 
own  use  in  fee,  and  to  the  intent 
,to  destroy  contingent  uses  and 
estates  limited  to  hia  son*  and 
daughters : 

Held,  that  by  so  doing,  he  ac- 
quired an  absolute  estate  of  in- 
heritance in  the  property.  Hasker 
Clerk  v.  The  Right  Honourable 
Charles  Manners  Sutton  and  Others. 
Page  50* 

DIS- 
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ERROR- 


DISCHARGE  AND  SATIS* 
FACTION. 

1.  The  Defendant  being  indebted  to 
the  Plaintiffs  on  a  bill  of  exchange, 
renewed  the  bill  when  it  became 
due,  by  giving  another  at  a  longer 
date,  together  with  a  warrant  of 
attorney,  to  confess  judgment  in 
case  the  second  bill  should  not  be 
paid  when  it  became  due,  and 
agreed  to  pay  the  expences  of 
the  warrant  of  attorney  which  was 
drawn  up  by  the  Plaintiff's  so- 
licitor ;  the  first  bill  was  not  given 
up,  but  the  Plaintiffs  retained  it  in 
possession.  The  second  bill  was 
paid  when  it  became  due,  but  not 
the  expences  of  the  warrant  of 
attorney,  amounting  to  27. 12s.  6d., 
whereupon  the  Plaintiffs  sued  the 
Defendants  in  assumpsit,  and  de- 
clared on  the  first  bill,  adding  the 
common  money  counts,  and  a 
count  on  an  account  stated.  The 
jury  found  a  verdict  for  the  Plain- 
tiffs for  21.  12*.  6d.9  without  spe- 
cifying on  what  counts  it  should 
be  entered  up. 

The  Court,  with  a  view  to  a 
suggestion  to  deprive  the  Plaintiffs 
of  costs,  allowed  the  verdict  to  be 
entered  on  the  money  counts, 
holding  that  the  Plaintiffs  had  no 
right  to  sue  on  the  first  bill.  Dil- 
lon v.  Rimmer.  Page  100 

2.  The  Defendant,  who  had  ordered 
goods  for  ready  money,  paid  for 
them  by  returning  to  the  vendor's 
agent  a  bill  accepted  by  vendor, 


which  had  been  due  and  dis- 
honored before  the  goods  were 
ordered ;  the  agent  at  first  refused 
to  take  the  bill,  but  ultnaately 
carried  it  home,  to  the  vendor, 
who  kept  it. 

The  vendor  having  become  bank- 
rupt, the  Court,  in  an  action 
brought  by  his  assignees  to  re- 
cover the  value  of  the  goods,  held 
this  transaction  equivalent  to  pay- 
ment, no  fraud  having  been  esta- 
blished. Mayer  and  Another,  As- 
signees of  Davison,  a  Bankrupt,  ▼. 
Nias.  Page  311 

D18TRESS. 
See  Pleadikg. 
Goods  landed  at  a  wharf,  and  de- 
posited, by  a  factor  to  whom  they 
were  consigned,  in  a  warehouse  on 
the  wharf  till  an  opportunity  for 
sale  should  present  itself,  are  not 
distrainable  for  rent  due  in  re- 
spect of  the  wharf  and  warehouse. 
Thompson  v.  Mashiter  283 


ERROR. 

See  Practice,  1. 

Bill  against  James  May  the  elder, 
William  James  Norton,  and  James 
May  the  younger.  On  the  post* 
it  was  alleged  that  "  the  jury  say 
that  James  May  the  elder,  Wil- 
liam Norton,  and  James  May  the 
younger,  did  undertake,  as  the 
Plaintiff 


EVIDENCE. 


S3* 


Plaintiff  hath  above  complained 
against  them."  Judgment,  "  that 
the  Plaintiff  do  recover  against  the 
said  Defendants  .**' 

Held,  that  the  omission  of  the 
name  James  in  entering  on  the 
postea  the  finding  of  the  jury,  was 
no  ground  of  error.  May  and 
Others  v.  Pjgi.  Page  314 

EVIDENCE. 
See  Plbadino,  4,  5,  6. 

1.  The  prisoner  forged  the  name  of 
J.  C.to  a  power  of  attorney  for  sell 
ing  stock  which  was  standing  in  the 
joint  names  of  the  prisoner  and 
J.  C. :  The  forgery  having  been 
discovered,  the  stock  was  not  sold : 
Held,  that  J.  C.  was  a  competent 
witness  to  prove  the  forgery.  The 
King  v.  Wait.  121 

2.  Where  the  wife  served  in  her 
husband's  shop,  and  carried  on 
the  business  of  it  in  his  absence  : 
Held,  that  admissions  made  by 
her  on  application  to  pay  for  goods 
before  delivered  at  the  shop,  were 
receivable  in  evidence  against  her 
husband.  Clifford*.  Burton.     199 

3.  Held,  upon  motion  for  a  new  trial, 
that  in  an  action  by  A.  against  B. 
for  taking  goods  which  A.  claimed 
by  assignment  from  the  sheriff 
under  an  execution  at  the  suit  of 
A.  against  C's  effects,  A.  must 
prove  the  judgment  against  C.  as 
well  as  the  writ  of  execution,  un- 
less it  appears  upon  the  record  or 
judge's  report  that  B.  is  the  as- 
signee of  C.  Glasier  v.  Eve  and 
Others.  209 


4.  In  replevin  by  an  under-tenant 
against  a  landlord  who,  towards 
discharging  the  rent  due  from  his 
tenant,  distrained,  as  bailiff,  of  his 
tenant  for  the  amount  of  rent  due 
from  the.  under-tenant  to  the 
tenant : 

Held,  that  the  tenant  was  not  & 
competent  witness  to  prove  the 
amount  of  the  rent  due  from  the 
under-tenant.  Upton  v.  Curtis  ahd 
Another.  Page  210 

5.  In  an  action  on  the  case  by  a  re* 
versioner  for  an  injury  done  to  his 
inheritance  by  a  stranger,  the  te- 
nant in  possession  is  a  competent 
witness  to  prove  the  injury.  Dod- 
dington  v.  Hudson.  257 

6.  Where,  in  an  action  by  a  trustee 
(under  a  separation  agreement) 
against  a  husband  for  the  arrears 
of  a  weekly  sum  he  had  agreed  to 
allow  his  wife,  the  declarations  of 
the  wife  were  received  in  evidence 
to  shew  that  during  the  time  in 
respect  of  which  the  demand  was 
made  she  was  living  in  adultery, 
and  the  jury  found  for  the  Defend-' 
ant,  the  Court  granted  a  new  trial. 
Scholey  v.  Goodman.  849 

7.  Declaration,  the  Plaintiff  had  em- 
ployed Defendants  to  conduct  an 
action  of  ejectment  for  the  re- 
covery of  premises  forfeited  to  the 
Plaintiff  by  the  tenant's  neglect  of 
his  covenant  to  repair ;  that  when 
the  cause  came  on  for  trial,  it 
was  referred  to  an  arbitrator,  who 
was  to  decide  what  repairs  should 
be  done,  the  costs  of  the  action 
to  abide  the  event;  that  the  ar- 
bitrator was  ready  to  proceed,  but 
Defendants  neglected   to  attend 

him, 


£24 


EVIDENCE. 


him,  whereby  Plaintiff  was  obliged 
to  pay  Defendants'  00/.  for  his 
costs  incurred  in   the  action  of 

:  ejectment,  which  otherwise  the 
tenant  would  hare  been  obliged  to 
pay,  and  sold  the  premises  for 
much  less,  to  wit,  100/.  less  tnan 

-  he  would  otherwise  have  done. 
Verdict  for  Plaintiff,  damages  1 60/. 
Held,  on  motion  for  a  new  trial, 
—  1.  That  it  was  not  necessary 
in  the  action  against  Defendants 
to  produce  the  lease  on  which  the 
ejectment  was  brought  2.  That  the 
jury  were  not  confined  to  100/.  as 
the  damages  for  loss  on  the  sale  of 
the  premises ;  and  3.  That  the  de- 
claration was  not  bad  in  arrest  of 
judgment.  Swan* ell  v:  Ellis  and 
Another.  Page  347 

8.  In  order  to  give  an  indenture1  of 
apprenticeship  in  evidence,  it  is 
not  necessary  under  8  Ann.  c.  9. 
to  call  on  the  party  at  the  time  of 
giving  it  in  evidence,  to  make  oath 
as  to  the.  amount  of  premium  ac- 
tually paid.  John  and  Thomas 
Stewart  v.  Laxvton.  &74 

9.  The  depositions  taken  upon  a 
commission  of  bankrupt  are  not 
conclusive  evidence  under  49  O.'S. 
c.  121.  of  a  petitioning  creditor's 
debt.  Cooper,  Assignee,  v.  Machin 
and  Another.  426 

10.  The  avowants  proved  an  attorn- 
ment made  by  the  Plaintiff  after 
ejectment  brought  against  (lim 
seven  years  before  the  commence- 
ment of  the  replevin  suit,  during 
which  seven  years  it  did  not  appear 
that  rent  had  been  demanded. 

The  Plaintiff  offered  to  prove  a 


EXECUTION. 

feoffment  t&  ntmself  by  trie  person 
under  whom  the  avowants  clafmed, 
and  certain  letters  from  that  per- 
son, containing  expressions  adverse 
to  the  avowant's  claim  ;  which 
evidence  having  been  rejected,  on 
the  ground  that  the  Plaintiff  could 
not-  be  permitted  to  dispute  his 
tenancy  after  an  attornment :  ihe 
Court  granted  a  new  trial.  Grave- 
nor  v.  Woodhouse  and  Thomas  and 
Wife.  Page  38 

11.  In  4rover,  to  si  (teed  wffich  the 
Defendant  had,  by  letter,  admitted 
he  detained  at  the  request  of  If.  R. 
and  in  the  detainer  of  which  W.  R. 
was  substantially  interested.  Held, 
that  declarations  of  W.  fU  in  fa- 
vour of  the  Plaintiff's  claim  were 
properly  received  in  evidence,  and 
that  W.  R.  was  properly  rejected. 
Harrison  v.  VaUance.  45 


EXECUTION. 

1.  Where  a  Plaintiff  withdrew  his 
execution  under  a  consent  from  the 
Defendant,  that  there  should  be  a 
fresh  levy  if  the  debt  were  not 
paid  within  a  given  time,  and  the 
Defendant's  goods  having  been 
seized  under  an  execution  at  the 
suit  of  another  Plaintiff,  the  first 
Plaintiff  placed  his  warrant  in  the 
hands  of  the  second  Plaintiff's 
officer,  who,  the  Defendant  having 
become  a  bankrupt,  left  in  the 
possession  of  his  assignees  all  the 
effects  remaining  after  satisfying 
the  second  Plaintiff's  execution, 
to  the  exclusion  of  the  first  Plain- 
tiff: the  Court,  though  the  effects 

were 


EXECUTOR. 
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were  sufficient  to  satisfy  both  exe- 
cutions, would  not  compel  the 
sheriff  to  return  the  first  Plaintiff's 
writ,  till  he  should  have  been  in- 
demnified! and  the  prothonotary 
should  have  decided  which  of  the 
parties  should  indemnify  him.  Burr 
v.  Freethy.  Page  71 

2.  Where  *  fieri  facias  is  sued  out 
after  a  scire  facias  on  a  judgment, 
the  fieri  facias  must  be  grounded 
on  the  judgment  in  the  scire  facias, 
though  the  scire  facias  was  sued 
out  unnecessarily.  Davis  v.  Nor- 
ton.  133 

EXECUTOR. 

See  Deed.    Costs,  7. 

A*t  by  will,  directed  his  real  and  per- 
sonal estate  to  be  sold,  the  produce 
to  be  invested  in  the  public  funds, 
in  the  names  of  trustees,  for  his 
son  and  daughter  and  two  others. 
Directions  were  given  as  to  suc- 
cession in  cases  of  death  without 
issue ;  and  if  all  the  legatees  should 
die  under  age  and  without  issue* 
the  property  was  to  go  over  to 
&,  C,  D.,  and  E.>  and  their  heirs, 
**  which  four  persons  A.  appointed 
as  his  executors,  to  see  that  every 
thing  was  duly  performed  accord- 
ing to  his  will ;"  he  also  appointed 
F.and  G.as  executors,  "in  addition 
to  the  above  four  persons,  for  which 
he  requested  those  two  friends 
would  accept  of  501.  each ;"  he 
also  requested  F.  and  G.  to  act  as 
guardians,  in  conjunction  with  B.f 
C,  D„  and  E.t  for  the  care  of  the 
persons  and  property  of  the  le- 
Vol.  I. 


gsftees.  The  will  was  duly  attested, 
but  there  was  an  unattested  codicil, 
that  if  either  of  the  executors 
should  refuse  to  accept  the  trust 
and  act  as  executor,  the  bequest  of 
property  to  every  such  person  was 
totally  annulled. 

The  testator  died,  and  the  will 
was  proved  by  B.f  C,  and  D.  only, 
£.,  F.9  and  G.  having  renounced. 

Part  of  the  real  estate  having 
been  put  up  to  sale  in  four  lots, 
was  purchased  by  G.,  who  after- 
wards refusing  to  complete  his  pur- 
chase, a  suit  was  instituted  in 
Chancery.  That  court  decreed 
that  the  codicil  was  not  to  be  con- 
sidered as  part  of  the  will,  with  re- 
ference to  the  real  estate,  but  that 
the  rest  of  the  will  ought  to  be 
established  and  the  trusts  per- 
formed ;  and  upon  reference  to 
the  Master,  it  was  found  that  the 
contract  of  purchase  entered  into 
by  G.  was  for  the  benefit  of  the 
legatees  (who  were  infants.) 

Lot  1.  was  then  conveyed  by 
lease  and  appointment  and  release 
from  2?.,  C,  Z>.,  E.,  F.9  and  G.  to 
7*.,  in  consideration  of  2000/.  Lot  2. 
By  lease  and  appointment  and  re- 
lease from  2?.,  C.  and  D.  to  T. 
for  2300/.  ( T.  declaring  by  another 
deed  that  the  consideration-money 
mentioned  in  the  two  first  deeds 
belonged  to  G.,  that  the  name  was 
only  used  as  a  trustee,  and  that  T. 
stood  seised  of  the  premises  in 
trust  for  G.)  Lot  3.  by  lease  and 
appointment  and  release  from  B., 
C,  and  D.  to  G.,  to  the  use  of  G. 
for  4000/,  Lot  4.  by  lease  and  ap- 
N  n  pointm?nt 
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FINE. 


INSOLVENT  DEBTOR. 


poratutent  and  release  from  2?.»  C, 
2X,  jE„  jF.,  and  G.  to  G.,  to  the 
use  of  G.,  for3  60/. :  Held,  that  by 
these  conveyances,  the  legal  estate 
in  lots  1.  and  2.  was  veil  Tested  in 
T.f  and  the  legal  estate  in  lots 
S.  and  4.  in  G.  Mackintosh  v. 
Barter.  Pfl£*  50 

EXONERETUR. 
See  Practice,  7. 


FALSE  IMPRISONMENT. 

Plaintiff  haying  entered  a  public- 
house  after  all  the  doors  had  been 
closed  for  the  night,  and  having 
conducted  himself  with  insolence, 
Defendant  sent  for  a*  constable, 
and  charging  Plaintiff  with  a  felony, 
he  was  detained  in  custody  two 
days.  Plaintiff  having  recovered 
in  an  action  of  trespass  for  this 
imprisonment,  the  Court  refused  to 
set  aside  the  verdict  and  grant  a 
new  trial,  holding,  that  Defendant 
was  not  justified  in  charging  Plain- 
tiff with  *  felony.    Rose  v,  Wilson. 

353 

FIERI  FACIAS. 
See  Execution,  2. 

FINE. 
The  Court  refused  to  suspend  the 
granting  of  the  fist  of  a  fine,  upon 
an  affidavit,  that  the  deforciant  was 


between  ninety  and  one  bunted 

years  old,  and  imbecile  in  mind. 

Price,  Demandant;   Wotkins,  De- 

Jbrciant.  Page  75 

FORGERY. 
See  Evidence,  1. 


GUARANTEE. 

1.  An  by  a  letter  in  which  the 
sideration  of  the  transaction  suffi- 
ciently appeared,  entered  into  an 
agreement  with  B^  and  B.  became 
party  to  the  engagement  by  writing 
a  few  lines  at  the  bottom  of  a  copy 
of  A.'%  letter*  C.  became  guaran- 
tee for  23L  to  A*  by  an  indorsement 
on  the  back  of  this  copy  of  AS* 
letter,  in  which  indorsement  refer- 
ence was  made  to  the  terms  of  the 
agreement  on  the  other  side :  Held, 
in  an  action,  on  the  guarantee,  that 
only  one,  stamp  was  required  on 
this,  paper,  and  that  the  reference 
in  the  indorsement  to  the  terms  o 
the.  agreement,  was  a  sufficient  me- 
morandum of  the  consideration  for 
the  guarantee  within  the  statute  of 
frauds.     Stead  v.  Liddard.       196 

2.  Guarantee:  sufficient  consider- 
ation on  the  face  of  it.  Pace  v. 
Marsh.  216 


INSOLVENT  DEBTOR. 
1.  No  prisoner  can  be  superseded  or 

dis- 


INSURANCE, 


JOINDER  Of  PARTIES.  &Ti 


discharged  out  of  custody  at  the 
suit  of  any  Plaintiff,  by  reason  of 
such  Plaintiff  forbearing  to  proceed 
against  him,  according  to  the  rules 
and  practice  of  this  court,  from  the 
time  of  such  prisoner  giving  notice 
of  his  intention  to  apply  for  his 
discharge,  under  any  act  made  for 
the  relief  of  insolvent  debtors,  until 
some  rule  or  order  shall  be  made 
in  the  cause  in  that  behalf  by  this 
Court,  or  one  of  the  judges  there- 
of.    Regula  General**.    Page  120 

2.  An  officer  of  the  Court,  who  is  ap- 
pointed provisional  assignee  under 
the  Insolvent  Debtors'  Act,  must, 
by  the  assignment  made  to  him, 
be  taken  to  accept  the  property 
within  the  meaning  of  the  eigh- 
teenth section  of  that  act.  Crafts 
v.  Pick.  354? 

3.  Where  Defendant,  after  verdict 
applied  for  his  discharge  under  the 
Insolvent  Debtors'  Act,  and  was 
sentenced  to  eighteen  menths9  im- 
prisonment :  Held,  that  though  no 
further  proceedings hadbeen  taken, 
the  death  of  the  Plaintiff  did  not 
entitle  the  Defendant  to  be  dis- 
charged at  his  suit.   Holmes,  Ad- 

4         ministrator,  v.  Murcott.  431 

INSURANCE. 
Ste  Licence. 
1.  The  general  principle  of  insurance, 
that  the  insured  shall,  in  case  of  a 
loss,  recover  no  more  than  an  in- 
demnity, may  be  controlled  by  a 
mercantile  usage,  clearly  estab- 
lished, to  the  contrary,  and  usage 
that  the  loss  in  an  open  policy  on 


freight  shall  be  adjusted  on  the 
gross,  and  not  on  the  net  amount 
of  the  freight,  is  a  legal  usage. 
Dallas  C.  J.  dubitante.  Palmer  v 
Blackburn.  P°ge  61 

2.  Where  a  ship  was  so  shattered  in  a 
storm  that  upon  survey  it  was  found 
the  expence  of  repairing  her  would 
far  exceed  her  original  value,  and 
the  captain  having  sold  her  bond 

fide  for  the  benefit  of  all  concerned, 
the  purchaser  shortly  afterwards 
broke  her  up  :  Held,  that  this  was 
such  an  urgent  necessity  as  justified 
the  sale.  Robertson  v.  Clarke.  445 

3.  The  Mauritius  is  not  in  the  East 
Indies,  nor  an  Indian  island.  Ibid. 

INTEREST. 

Sfe*  Judgment,  2. 

INTERROGATORY. 
See  Practice,  16. 


JOINDER  OF  PARTIES. 

Twenty  parishioners  joined  at  a 
vestry  in  signing  an  order  author- 
ising two  churchwardens  to  put  a 
new  roof  on  the  parish  tower ;  the 
two  churchwardens  concurred  in 
giving  orders  for  that  purpose,  and 
one  of  them,  the  Plaintiff,  paid  the 
artificers:  a  rate  for  reimbursing 
them  having  been  quashed,  the 
Plaintiff  sued  the  other  church- 
warden for  a  moiety  of  the  money 
so  paid:  Held,  on  motion  for  a 
new  trial,  that  the  Defendant  could 
N  n  2  not 


52S         LANDLORD,  &c. 


LIBEL. 


not  insist  on  the  joinder  with  him 

of  the  twenty  parishioners  who  bad 

.    signed  the  vestry  order.    Lanches- 

ier  v.  Tricker.  Page  201 

JUDGMENT. 

2.  Judgment  is  not  final  on  the  offi- 
cer's marking  the  record,  but  on 
his  completing  the  taxation  of 
costs.  Butler  v.  Btdkdcy  and 
Others.  233 

%  A  Judge  at  Chambers  having  de- 
cided that  interest  was  not  claim- 
able on  a  certain  judgment  for 
damages,  and  the  Plaintiff  having 
accepted  without  interest  money 
tendered,  under  an  order  to  stay 
proceedings  in  on  action  brought 
on  the  judgment  —  on  payment  of 
the  sum  recovered  and  costs,  the 
Court  refused  to  discharge  this 
order,  and  permit  the  Plaintiff  to 
litigate  the  question  further.  But- 
lerw.Stoveld.  868 


LANDLORD  AND  TENANT. 

See  Evidence,  10.  Pleading,  5. 8. 13. 
Trespass,  1. 

1.  A.  hired  apartments  by  the  year 
of  B* ;  B.  afterwards  let  the  entire 
hotoe  to  C,  who  sued  A.  in  an 
action  for  use  and  occupation  for 
the  hire  of  the  apartments :  Held, 
that  A.  could  not  impeach   C.'s 

'   title.    Rennie  v.  Robinson.       147 

2.  A  bankrupt  proposed,  after  an 
act  of  bankruptcy,  to  dispose  of 
his  lease,  which  was  a  beneficial 


lease;  the  purchaser  refused  to 
buy  unless  five  quarters'  rent  due 
to  the  landlord  were  first  paid: 
after  negotiation  between  the  bank- 
rupt and  the  landlord,  who  knew 
the  bankrupt's  situation,  the  rent 
was  paid  out  of  the  money  which 
the  purchaser  had  agreed  to  gire 
for  the  lease,  there  being  at  the 
time  of  the  transaction  no  distress 
on  the  premises,  but  the  landlord 
having  a  right  of  re-entry. 

Held,  that  the  bankrupt**  as- 
signee could  not  recover  from  the 
landlord  the  rent  so  paid  him.  Ma- 
vor  v.  Croome.  Page  261 

LEASE. 
See  Power. 
Waste  land  belonging  to  a  vicarage, 
which  land  had  remained  unin- 
closed  and  useless  from  the  in- 
ability of  the  vicars  to  incur  the 
expence  of  inclosure,  was  let  (hav- 
ing never  been  letten  before)  by 
the  incumbent  (with  the  confirm- 
ation of  patron  and  ordinary)  to 
C.  A.  P.  for  three  lives,  C.  A.  P- 
undertaking  to  reclaim  the  land, 
and  to  pay  a  rack-rent,  which  was 
the  most  that  could  be  obtained : 
Held,  that  this  lease  was  not  bind- 
ing on  the  incumbent's  successor. 
Doe'denu  Tennyson  v.  Lord  Ycrbo- 
rough.  24 

LIBEL. 
Se*  Pleading,  16. 
1.  In  an  action  for  libelling  the  Plain- 
tiff in  his  vocation  as  an  exhibitor 
of  sparring  matches,  the  jury  were  . 
directed 


LIEN. 


LIQUIDATED  DAMAGES.   629 


directed  to  consider  whether  the 
plaintiff's  exhibitions  were  not  il- 
legal, as  tending  to  form  prise- 
fighters,  the  judge  declaring  such 
to  be  his  opinion,  but  recommend- 
ing the  jury  to  find  a  verdict  for 
the  Plaintiff,  in  order  that  the 
question  might  be  fully  discussed, 
on  a  motion  to  set  aside  such  ver- 
dict :  a  verdict  having  been  found 
for  the  Defendant,  the  Court  re- 
fused to  grant  a  new  trial.  Hunt 
v.  Bell.  Page  1 

2.  Semble,  that  public  exhibitions  of 
sparring  matches  are  illegal.  Ibid. 

3.  A  party  who  pursues  an  illegal 
vocation  has  no  remedy  by  action 
for  a  libel  regarding  his  conduct 
in  such  vocation.  Ibid. 

LICENCE. 

A  misdescription  of  the  person  to 
wbom  a  licence  from  the  crown  is 
granted  to  trade  with  the  enemy, 
does  not  invalidate  the  licence. 
Lemckev.  Vaughan.  473 

LIEN. 
See  Bankrupt,  1. 

Held,  that  where  the  Plaintiff's  at- 
torney was  indebted  to  the  Plaintiff 
in  a  sum  greater  than  the  attorney's 
costs  in  the  cause,  the  agent  (to 
whom  the  Plaintiff's  attorney  was 
indebted  on  a  general  account  in  a 
sum  greater  than  the  amount  of 
the  attorney's  costs)  could  not,  as 
against  the  Plaintiff,  retain  out  of 
the  sum  recovered  by  the  Plaintiff 
more  than  the  charge  for  agency 


in  that  particular  cause.    White  v. 
Royal  Exchange  Assurance* 

Page  20 

LIMITATION  OF  ACTION. 
See  Statute  or  Limitations. 

An  officer  in  the  preventive  service 
boarded  a  ship  on  the  23d  of  Au- 
gust, and  left  three  armed  men  on 
board,  but  did  not  then  determine 
on  detaining  her  as  a  seizure :  on 
the  25th  he  decided  on  seizing  her, 
and  detained  her  till  the  24th  of 
September.  The  owner  having  sued 
him  for  this  seizure  and  detention : 
Held,  that  the  time  within  which 
the  action  should  have  been  com- 
menced under  28  G.  3.  c.  37.  (three 
months  after  the  matter  or  thing 
done,)  must  be  computed  from  the 
23d  of  August.  Crook  r.M*Ta- 
vish.  167 

LIQUIDATED  DAMAGES. 

The  Defendant  agreed  to  take  an 
assignment  of  Plaintiff's  house  and 
premises,  without  requiring  lessor's 
title;  that  he  would  pay  2300?. 
for  it,  and  also  the  amount  of 
goods,  fixtures,  and  effects,  and 
take  possession  of  the  house  on  or 
before  September  29th ;  the  Plain- 
tiff agreed  to  give  up  possession  of 
the  premises,  effects,  and  stock  by 
that  day,  to  assign  licences,  to 
repair  or  allow  for  all  damaged 
outside  windows,  and  to  clear  rent, 
taxes,  and  outgoings  to  the  day  of 
quitting  possession.  Theexpences 
of  the  agreement  were  to  .be  paid 
Nn  3  by 
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NEW  TRIAL. 


by  the  parties  in  equal  moitiee ; 
and  either  party  not  fulfilling  all 
and  every  part,  was  to  pay  to  the 
other  500/.,thereby  settled  and  fixed 
as  liquidated  damages: 

Held,  that  on  breach  of  the 
agreement  by  omission  to  take  an 
assignment,  the  Defendant  was  li- 
able to  pay  the  whole  5001. ;  and 
that  it  was  not  a  mere  penalty  to 
cover  Bach  damages  as  might  be 
actually  incurred.  Reilly  v.  Jones. 
Page  302 


MEMORANDA. 
See  Pages  337  and  397. 

MONTH,  HOW  CONSTRUED  IN 
ACT  OF  PARLIAMENT. 

Under  the  28  G.  3.  c.  37.  which  limits 
the  commencing  of  actions  against 
officers  of  the  customs  to  three 
months  after  the  matter  or  thing 
done ;  but  enacts  that  the  officer 
shall  have  a  calendar  month's 
notice  of  action,  and  a  calendar 
month  in  which  to  tender  amends ; 
Held,  that  actions  against  such 
officers  must  be  commenced  within 
three  lunar  months  after  the  mat- 
ter or  thing  done.  Crooke  v.  M*Ta- 
vish.  Page  307 


NEW  ASSIGNMENT. 
See  Pleading,  II. 


NEW  TRIAL. 

1.  On  affidavit  from  a  material  wit- 
ness tljat  he  had  made  a  mistake 
in  giving  his  testimony,  the  court 
granted  a  new  trial.  Richardson  v. 
Fisher.  Page  1*5 

2.  Where  an  action  for  a  nuisance 
was  defended  by  the  Defendant's 
landlord,  and  the  Defendant  being 
told  he  need  not  attend  the  trial, 
the  attorney  employed  by  the  land- 
lord entered  into  a  consent  rule  to 
abate    the  nuisance  without  the 
consent,  and  against  the  directions 
of  the  Defendant ;  the  Court,  upon 
strong  affidavits  to  shew  that  the 
grievance  complained  of  was  no 
nuisance,  set  aside  an  attachment 
which  had  issued  on  the  consent 
rule,    and    granted   a   new  trial. 
Bodington  v.  Harris.  187 

$.  In  an  action  against  an  insurance 
company  to  recover  a  loss  by  fire, 
the  defence  being  that  the  Plain- 
tiff himself  had  wilfully  set  fae  to 
the  premises,  the  Judge  directed 
the  jury,  that  in  order  to  then- 
finding  a  verdict  against  the  Plain- 
tiff, they  ought  to  be  satisfied  that 
the  crime  imputed  to  him  was  as 
fully  proved  as  would  justify  them 
in  finding  him  guilty  on  a  criminal 
charge  for  the  same  offence :  Held, 
that  this  direction  was  right. 
Thomas  Thurtellv.  Beaumont.  339 

.  In  the  same  cause  the  Court  re- 
fused to  grant  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  subse- 
quently to  a  verdict  for  the  PWn- 
tiff,  the  grand  jury  had  found  a 
bill  against  him  and  others  for  a 

con- 
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conspiracy  to  defraud  the  insur- 
ance eftftufeny  in  this  very  matter. 
Thomas  Tkurtell  v  Beaumont. 

Page  339 
5.  But  on  affidavits  disclosing  the 
conspiracy  itself,  and  shewing  that 
the  Defendant  did  not  attain  a 
knowledge  of  it  till  after  the  trial, 
so  that  the  Plaintiff's  case  was  in 
•effect  a  surprise  on  him,  the  Court 
granted  a  rule  nisi  for  a  new  trial, 
on  payment  of  costs,  Ibid. 

NOTICE  TO  QUIT. 

field,  that  the  visitors  and  feoffees 
of  a  school,  who  had  dismissed 
the  schoolmaster  for  misconduct, 
could  not  maintain  ejectment  for 
the  schoolhouse  till  they  had  de- 
termined the  master's  interest  in 
a  regular  way,  by  summoning  him 
to  appear  before  them.  Doe  on  the 
demise  o/EarlThanet  v.  Gartham, 
derk.  357 


PAYING  INTO  COURT. 

Defendant  on  being  arrested  placed 
in  the  officer's  hands,  in  lieu  of  bail, 
a  quantity  of  linen  drapery  goods ; 
eight  days  after  the  process  was 
returnable,  the  Defendant  surren- 
dered himself  to  prison ;  and  ten 
aays  after  the  process  was  return- 
able, the  officer  who  arrested  the 
Defendant  paid  into  the  hands  of 
the  prothonotaries  30/.  for  the 
debt  in  the  cause,  and  10/.  for  the 


costs,  those  being  sums  which  ihe 
Defendant  was  supposed  on  his 
arrest  to  have  deposited  with  the 
officer  in  lieu  of  bail,  under  43  G.  3. 
c.46.  The  Defendant  was  after- 
wards, notwithstanding  resistance 
oh  the  part  of  the  Plaintiff,  allowed 
to  take  this  money  out  of  court, 
on  the  ground  that  it  had  been 
paid  in  by  mistake.  Hill  v. 
Chinn.  Page  103 

PEREMPTORY  UNDER- 
TAKING. 

&re  Practice,  9. 

PERJURY. 
See  Bail,  3. 

PETTY  OFFICER. 

In  January,  1811,  Plaintiff  then  serv- 
ing on  board  a  single  king's  ship, 
on  a  foreign  station,  was  appointed 
by  the  captain,  boatswain  of  that 
ship,  and  continued  so  on  the  15th 
October,  1815,  when  the  Plaintiff 
assigned  to  the  Defendant  prize- 
money  which  the  Plaintiff  was  en- 
titled to  receive  when  due.  The 
warrant  of  the  navy  board  con- 
firming Plaintiff  as  boatswain  was 
not  signed  till  the  25th  October, 
1815.  Held,  that  Plaintiff  was  not 
within  the  operation  of  the  acts 
which  render  void  assignments  of 
prize-money  by  petty  officers  and 
6eamen. 

An  acknowledgment  of  the  cor- 
rectness of  an  account,  does  not 
N  n  4  require 
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require  a  receipt  stamp.     WeUard 
v.  Mots.  Page  134 

PLEADING. 

Se*  Evidence,  7.  and  Practice,  90. 

1.  The  condition  of  a  replevin  bond 
was,  that  Defendant  should  prose- 
cute with  effect  his  action  against 
Plaintiff  for  taking  and  unjustly 
detaining  the  goods  and  chattels 
of  the  Defendant  in  the  dwelling- 
house,  farm-lands,  and  premises  of 
the  Defendant,  viz.  in  the  parlour 
a  carpet,  &c,  growing  crops  of 
corn  in  a  field  called  &,  &&,  and 
should  make  return  thereof  if  re- 
turn should  be  adjudged;  and 
should  indemnify  the  sheriff  and 
his  officers  for  replevying  the  said 
goods  and  chattels. 

The  declaration  stated  the  con- 
dition to  be,  that  Defendant  should 
prosecute  with  effect  his  action 
against  the  Plaintiff  for  taking 
and  unjustly  detaining  Defendant's 
goods  and  chattels,  in  the  said 
condition  mentioned,  and  should 
make  return  thereof,  if  return 
should  be  adjudged,  and  should 
indemnify  the  sheriff  and  his  offi- 
cers for  replevying  the  said  goods 
and  chattels :  Held,  that'  this  was 
no  variance.    Glover  v.  Coles.        6 

2.  Covenant  by  A.y  on  dissolution  of 
partnership  with  2*.,  to  leave  1501. 
in  banker's  hands  till  March,  1822, 
as  a  security  towards  payment  of 
any  demands  which  might  be  made 
on  A.  in  respect  of  debts  con- 
tracted by  B.  on  account  of  the 
Credit  of  the  partnership;  the  sum, 


after  March  1822,  subject  to  such 
claims  as  might  have  beee  made 
as  aforesaid,  to  be  paid  over  Co  B. 
Breach,  that  though  B.  had  con- 
tracted no  such  debts  i 
and  though  no  ckum  hod 
made,  A.  prevented  the 
from  paying  the  said  sum  over  to 
A,  after  March  1822.  Plea,  that 
a  claim  or  demand  was  mode  oo 
A.y  in  respect  of  a  debt  of  9O0L 
by  one  T.  H.  at  being  a  debt  con- 
tracted by  B.  on  account  of  the 
credit  of  the  said  partnership: 
Held,  ill.  Want\*Reece.    Page  IS 

3.  Averment  in  a  declaration  on  a 
bill  of  exchange,  that  "afterwords 
and  when  the  bill  became  due, 
according  to  the  tenor  and  efect 
thereof,  to  wit,  on  the  81st  of 
March,  1822,  it  was  in  due  man- 
ner, according  to  the  usage  and 
custom  of  merchants,  presented 
for  payment :"  Held,  sufficient  on 
a  special  demurrer,  assigning  for 
cause  that  the  said  31st  of  March 
was  a  Sunday.  Banner  v.  Jttu- 
sell.  23 

4.  Where  an  order  is  given  previ- 
ously to  the  delivery  of  goods  to 
a  bailee,  to  deal  with  them,  when 
delivered,  in  a  particular  manner, 
to  which  he  assents,  and  after* 
wards  the  goods  are  delivered  to 
him,  a  duty  arises  on  his  part,  on 
the  receipt  of  the  goods,  to  deal 
with  them  according  to  the  order 
previously  given  and  assented  to; 
and  the  law  infers  an  implied  pro- 
mise by  him  to  perform  such  duty; 
Held,  therefore,  that  an  allegation 
*'  that  in  consideration  Plaintiff,  at 

the 
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the  request  of  Defendant,  had 
caused  to  be  shipped  on  board  of 
the  Defendant's  vessel  a  quantity 
of  wheat,  to  be  carried  safety  to 
W.  T.  for  freight  to  be  therefore 
paid,  Defendant  undertook  to  carry 
safely ;"  was  supported  by  evi- 
dence of  the  Defendant's  having 
.  admitted  an  undertaking  to  carry, 
though  it  appeared  that  all  the 
wheat  was  not  put  on  board  till 
the  day  after  such  admission. 
Streeter  v.  Horlock.  Page  34. 

5.  Avowries,  first  by  W.  and  T. 
for,  rent  due  to  W.  and  T. 
from  Plaintiff,  as  tenant  to  W.  and 
?.;  secondly,  by  W.  and  T.  and 
his  wife,  in  right  of  his  wife,  for 

.rent  due  to  W.  and  T.  and  his 
wife,  in  right  of  his  wife,  from 
Plaintiff,  as  tenant  to  W.  and  T. 
and  his  wife,  in  right  of  his  wife, 
were  holden  to  be  supported  by 
evidence  of  an  attornment  from 
Plaintiff  to  W.  and  T.  and  his 
wife.  Gravenor  v.  JVoodhouse  and 
Thomas  and  Wife.  38 

6.  Held  that  a  description  of  the 
deed  in  the  declaration  as  «•  a 
certain  deed  of  assignment  bear- 
ing date,  &c,  purporting  to  be 
made  between  T.  S.  of  the  one 
part  and  W.  R.  of  the  other  part, 
and  purporting  to  be  a  convey- 
ance from  T.  S.  to  W.  R.  of  cer- 
tain tenements  therein  mentioned 
by  T.  S.  to  W.  jR.  for  the  remain- 
der of  a  term  therein  mentioned 
and  yet  unexpired,"  was  borne, 
out  in  evidence  by  a  conveyance 
of  the  premises  by  lease  and  re- 
lease between  the  same  parties 
and  under  the  same  date.       Ibid* 


7.  The  court  will  not  decide  on  the 
necessity  of  pleas,  or  refer  them 
to  the  prolhonotary,  in  a  question 
which,  on  the  face  of  them,  ap- 
pears to  be  one  of  doubt  and  nicety. 
Trickey  v.  YeandaU.  Page  66 

8.  In  an  action  of  contract,  the  sir- 
name  of  one  of  three  joint  Plain- 
tiffs was  omitted  on  the  record, 
but  the  Defendant  had  pleaded 
a  tender,  and  paid  money  into 
court  generally  on  the  declar- 
ation: at  the  trial  he  attempted, 
and  failed  in  the  proof  of  a  ten- 
der, when,  after  the  objection  of 
the  omission  of  the  sirname  on 
the  record  had  been  taken,  the 
jury  found  a  verdict  for  the  Plain- 
tiff, damages  1*.,  to  be  increased  to 
23/.  if  the  Court  should  not  think 
the  omission  an  objection.  On  a 
motion  to  increase  the  damages 
accordingly,  the  Court  declined  to 
interfere.  Longridge  and  Others 
v.  Brewer.  143 

9.  A   Plaintiff  in    replevin,  whose 
.    claim  was  founded  on  a  custom  to 

demise  without  deed  right  of  com- 
mon appurtenant,  pleaded  gene- 
rally a  custom  to  demise  the  right 
of  common,  and  a  demise  accord- 
ing to  the  custom  :  Held,  on  ge- 
neral demurrer,  that  supposing 
such  a  custom  good,  the  plea  was 
ill  on  the  face  of  it,  for  alleging  a 
demise  of  a  thing  in  grant  without 
a  prqfert  of  the  deed  of  grant,  or 
without  alleging  in  lieu  thereof  a 
custom  to  demise  without  deed. 
Kezia  Lathbury  v.  Arnold  and 
Another.  217 

10.  In  a  declaration  on  a  bill  of  ex- 
change, the  Court  refused  to  strike 

out 
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out  as  unnecessary  a  count  for  in- 
terest, though,  besides  counts  on 
the  bill,  the  declaration  contained 
the  usual  money  counts.  Thomas 
v.  Hanscombc.  Page  281 

11.  Declaration  of  two  counts  for 
assault  and  imprisonment.  Plea, 
that  Defendant  being  bail  for 
Plaintiff,  arrested  him  to  render 
him  in  discharge,  and  detained  h;m 
till  he  had  satisfied  the  demand  in 
the  action.  Replication,  de  in- 
juria. 

It  appeared  that  Defendant,  in 
addition  to  detaining  Plaintiff  till 
he  satisfied  the  demand  in  the 
action,  detained  him  an  hour 
longer,  till  he  paid  the  expences 
of  the  Defendant's  becoming  bail, 

Held,  that  this  was  one  continu- 
ing trespass,  and  that  therefore, 
in  order  to  recover  for  that  part 
of  it  which  was  unjustifiable, 
(namely,  the  additional  detention 
for  the  bail's  expences,)  the  Plain- 
.  tiff  ought  to  have  newly  assigned. 
Lambert  v.  Hodgson  and  Prince* 

317 

12.  declaration  that  Defendant  was 
indebted  to  Plaintiff  as  assignee  of 
a  bankrupt  for  goods  sold  by 
Plaintiff  as  assignee.  Proof,  that 
the  goods  were  sold  by  a  preced- 
ing assignee,  whose  appointment 
had  been  vacated :  Held,  no  vari- 
ance.    AldriU  v.  Kellridge.     355 

13.  In  1784,  a  tenant  for  life,  who 
had  a  power  to  lease  for  .twenty- 
one  years,  leased  for  fifty^three 
years  to  Defendant,  who,  in  1813, 
(nine  years  after  the  death  of  te- 

U 


nan*  for  life,)  underlet  to  Plaintiff: 
ten  years  after  the  death  ef  tenant 
for  life,  the  remainder-man,  after 
giving  to  Plaintiff  and  Defendant 
notice  to  quit,  granted  Plaintiff  a 
new  lease,  and  received  the  rent 
thereon  for  six  years,  at  the  end  of 
which  time  Defendant,  who  had 
acquiesced  in  the  transaction,  dur- 
ing the  interval,  distrained  on 
Plaintiff  for  six  years' rent:  Held, 
that  after  this  acquiescence,  Plain- 
tiff might,  in  an  action  of  replevin, 
plead  non  tenuk  to  Defendant's 
avowry  under  die  lease  which 
Plaintiff  accepted  from  him  in 
1813.    Neatev.Moss.   PageS60 

14.  Where  a  Defendant,  after  delay- 
ing and  deluding  a  Plaintiff  with 
promises  to  pay,  pleaded  a  piea  of 
judgment  recovered,  the  Court  re- 
fused to  set  the  plea  aside,  and 
permit  Plaintiff  to  sign  judgment. 
Young  v.  Gadderer.  380 

15.  In  an  action -for  an  excessive 
distress  for  rent,  the  Plaintiff  need 
not  allege  or  prove  the  precise 
amount  of  rent  due. 

It  is  no  bar  to  such  an  action, 
that  between  distress  and  sale  of 
the  goods  distrained,  the  parties 
came  to  an  arrangement  respect- 
ing the  sale.  Setts  y.  Hoart  ami 
Others.  401 

16.  The  declaration  charged  the  De- 
fendant with  publishing  the  follow- 
ing libel  against  the  Plaintiff,  a 
dissenting  minister.  "  A  serious 
misunderstanding  has  recently 
taken  place  amongst  the  rade- 
pendeftt  dissenters  of  Great  Mar- 
louo  and  their  pastor,  in  conse- 
quence 
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queoce  of  some  personal  invectives 
publicly  thrown  from  the  pul 
pit  by  the  latter,  against  a  youtig 
lady  of  distinguished  merit  and 
spotless  reputation.  We  under 
stand,  however,  that  the  matter  is 
to  be  taken  up  seriously.  Bucks 
Chronicle*" 

The  Defendant  pleaded  that  the 
Plaintiff,  whilst  officiating  as  mi 
nister,  published  from  a  part  of  a 
chapel  assigned  to  htm  as  minister 
for  the  delivery  of  a  sermon,  to 
and  m  the  presence  of  his  con 
gregation,  of  and  concerning  *one 
M .  F.,  a  teacher  of  a  certain  8un 
day  school,  the  scandalous  words 
following-.  "I -have  something  to 
*ay,  which  I  have  thought  of  say- 
ing  for  sometime,  namely,  the  im- 
proper conduct  of  one  of  the  female 
teachers,  her  name  is  Mrss  Fair  ; 
her  conduct  is  a  bad  example  and 
disgrace  to  the  school ;  and  if  any 
of  the  children  dare  ask  her  to  go 
home,  she  shall  be  turned  out  of 
the  school,  and  never  enter  it 
again.  Miss  Fair  does  more  harm 
than  good;"  and  thereby  gave 
great  offence  to  divers  of  the  dis- 
senters, to  wit,  one  — -  and  one 

. ,  and  occasioned   a   serious 

misunderstanding  amongst  tfie  dis- 
senters. Verdict  for  Defendant; 
Held,  upon  motion  to  enter  a  ver- 
dict for  Plaintiff  non  obstante  vere- 
dicto, that  the  plea  was  a  sufficient 
answer  to  the  libel  charged.  Ed- 
wards v.  Bell  and  Others. 

Page  40$ 


POST-HORSE  DUTY. 

Horses  hired  to  assist  in  dragging  a 
stage-coach  up  a  hill,  held  not 
subject  to  the  post-horse  duty  of 
lid.  a  mile  under  the  57  G.  3. 
c.  59.9  and  the  preceding  acts  re- 
lating to  the  same  duty.  Dome 
v.  Garctt.  Page  107 

POWEH. 

Power  in  a  will  to  let  such  part  of  the 
testator's  premises  as  had  i>een 
usually  granted  and  demised,  and 
was  then  in  lease  for  any  term  of 
years  determinable  on  lives,  to  any 
persons  for  the  like  terms  and  in 
like  manner,  and  under  the  like 
rents,  services,  and  conditions  as 
the  same  had  been  usually  granted, 
and  the  residue  of  the  same  pre- 
mises unto  any  person  for  any 
term  of  years  not  exceeding  twen- 
ty-one years  in  possession,  at  the 
best  rent  that  could  be  reasonably 
gotten  for  the  same ;  so  as  that  no 
such  demise  or  lease  should  be  made 
dispunishable  of  waste,  nor  with- 
out a  condition  of  re-entry  on  non- 
payment of  the  rent,  or  services 
thereby  reserved,  and  so  as  each 
lessee  should  execute  a  counter* 
part  of  his  lease :  Held,  that  a  lease 
made  under  this  power,  of  lands 
which  were  in  lease  at  the  time 
of  the  creation  of  the  power,  the 
second  lease  accurately  following 
the  terms  of  tfye  former  lease  of 
the  same  land,  was  well  executed 
under  this  power,  though  the  se- 
cond 
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cond  lease  did  not  contain  a  clause 
of  re-entry  on  non-payment  of  40s. 
reserved  in  lieu  of  a  beriot ;  the 
first  lease  containing*  no  clause  of 
re-entry  on  non-payment  of  a  like 
reservation..  Doe  dem.  Bligh  v. 
Coleman.  P&ge  28 

PRACTICE. 
See  Execution,  1. 

1  If  a  party  who,  at  the  trial  of  a 
cause,  has  tendered  a  bill  of  ex- 
ceptions, brings  a  writ  of  error 

'  before  he  has  procured  the  judge's 
signature  to  the  bill  of  exceptions, 
he  thereby  waives  the  bill  of  ex- 
ceptions, and  will  not  be  permitted 
by  the  court  of  error  afterwards 
to  append  the  bill  of  exceptions  to 
the  writ  of  error.  Dillon  v.  Doe 
denu  Parker.  17 

2.  On  the  4th  of  May  Plaintiff  sued 
out  bailable  process,  returnable  in 
one  month  of  Easter  against  W.f 
in  which  W.  only  was  named,  and 
on  which  W.  was  arrested,  and 
put  in  and  perfected  bail  in  Easier 
term. 

On  the  11th  of  May  Plaintiff 
sued  out  serviceable  process,  (in 
which  four  other  defendants  were 
named,  but  not  IV.,)  returnable  on 
the  morrow  of  the  Ascension ;  af- 
terwards a  declaration,  as  of  Tri- 
nity term,  was  delivered  against 
W.,  together  with  the  other  four 
Defendants : 

Held,  that  the  declaration  was 
not  irregular.  Christie  v.  Walker 
and  Four  Other*.  48 

3.  Process  may  be  bailable  against 


„    and    serviceable    „o 

others,  of  several  Drfrnifjnii 
Christie  v.  Walker  and  Four 
Others.  Page  48 

4.  Where  an  action  is  brought  against 
more  than  four  Defendants,  and 
two  write  are  sued  out,  it  ieaot 
necessary  to  name  all  the  De- 
fendants in.  each  writ.  Aid. 

5.  If  a  party  incurs  the  expence  of 
resisting  a  rule  to  quash  a  writ  for 
irregularity,  and  it  turns  out  that 
the  irregularity  is  not  in  the  writ, 
but  only  in  the  service,  the  Court 
will  discharge  the  rule  with  easts. 
HuggeU  v.  Parkin.  66 

6.  Process  may  be  served  at  any 
hour.    Priddee  v.  Cooper.         66 

7.  A  Defendant  cannot  call  for  ee- 
,   curity  for  costs  after  imilquqM^g 

to  accept  short  notice  of  trial. 
Montellano  v.  Garcia**  67 

8.  Where  the  affidavits  to  hold  to 
bail  named  five  Defendants,  sepa- 
rate bailable  process  was  issued 
against  one,  and  serviceable  pro- 
cess against  the  other  four  who 
were  not  named  in  the  bailable 
process;  the  bail-piece  named 
only  the  single  Defendant  against 
whom  the  bailable  process  had 
issued,  and  the  declaration  was 
against  all  five  Defendants* 

The  Court  refused  to  enter  an 
exoneretur  on  the  bail-piece,  which 
was  moved  for  on  the  ground  of  a 
variance  between  the  process  and 
declaration.  Christie  v.  Walker 
and  Four  Other*.  $S 

d.  The  Plaintiff;  in  a  special  jury 
tithe  cause,  being  under  a  pe- 
remptory 
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rtmptory  undertaking  to  try  at  the 
next  assizes,  the  absence  of  eleven 
special  jurymen -was  held  a  suffi- 
cient reason  for  his  declining  to 
proceed,  (though  a  tales  had  been 
prayed,  and  some  of  the  talesmen 
sworn,)  and  the  Court,  on  a  fresh 
peremptory  undertaking  to  try  at 
thd'next  assfaes,  discharged  a  role 
niri  for  judgment  as  in  case  of 
nonsuit.    Master  v.  Milner. 

Page  70 

10.  One  of  the  sureties  in  a  replevin 
bond  being  a  material  witness  in 
the  cause/  the  Court  granted  a 

•  rule  for  substituting  another  surety 
in  his  place  upon  giving  the  De- 
fendant's attorney  notice  of  such 
rule*    Bailey  v.  Bailey.  92 

11.  Practice-  Entitling  affidavits  in 
action  on  bail-bond.  Ham  v.  Phil- 
cox  and  Another.  142 

12.  Where  the  Defendant  was  already 
In  custody  when  Plaintiff's  capias 
issued  against  him,  and  afterwards 
escaped,  the  Court  refused  to  set 
aside  an  attachment  against  the 
sheriff  for  not  bringing  in  the  body, 

;  and  to  drive  the  Plaintiff  to  his  ac- 
tion against  the  sheriff,  which  was 
moved  for  on  the  ground  that  the 
sheriff,  having  taken  no  bail-bond, 
ought  not  to  be  responsible  sum- 
marily by  attachment. 

In  the  same  case  the  sheriff, 
having  returned  to  the  capias; 
«  I  have  taken  the  Defendant, 
whose  body  remains  in  the  prison 
of,  &c."  the  Court  refused  to  al- 
low him  to  amend  the  return  by 
striking  it  out  and  making  another 


according  to  the  fact.    Ibbotson 
v.  TindaL  Page  156 

IS.  The  Plaintiff,  in  an  action  on  bills 
of  exchange,  upon  an  affidavit  that 
the  bills  had  come  into  the  De- 
fendant's hands  by  fraud,  and  had 
never  been  satisfied,  obtained  a 
rule  nisi  for  the  Defendant  to  pro- 
duce them,  and  permit  Plaintiff  to 
take  copies.  The  Defendant  hav- 
ing* by  affidavit,  denied  the  fraud 
and  non-payment,  the  Court  dis- 
charged the  rule.  Thrclfall  v. 
Webster.  161 

14.  Where  the  Plaintiff  signed  judg- 
ment as  for  want  of  a  plea,  be- 
cause the  rule  to  plead  several 
matters  was  erroneously  entitled 
C.  v.  W.,  instead  of  C.  v.  W.  and 
another,  the  Court  set  the  judg- 
ment aside  without  costs,  affidavit 
being  made  that*  the  pleas  were 
true,  and  that  Defendant  had  a 
good  defence.  Christie  v.  Walker 
and  Another.  187 

15.  Where  the  Defendant,  after  sur- 
rendering in  discharge  of  his  bail, 
in  an  action  in  the  Common  Pleas, 
was  committed  to  criminal  custody 
for  a  misdemeanor,  and  continued 
in  such  custody,  the  Court  would 
not  discharge  him  from  the  action, 
because  the  Plaintiff  had  omitted 
to  charge  him  in  execution  within 
two  terms  after  his  surrender. 

The  Court  of  Common  Pleas  has 
no  jurisdiction  to  bring  a  Defend- 
ant up,  out  oi,  because  it  has  none 
to  remand  him  to,  a  criminal  cus- 
tody. Freeman  v.  Weston.  221 
16.  The 
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1&  The  protbonotary*&  report  i&  not 
conclusive  against  parties  who  have 
been  put  to  answer  inter  rogatories 
before  him,  but  they  may  except 
to  the  report  on.  any  material 
point.  In  the  Matter  of  Isaacson, 
Clarke*  and  Brookes.       Page  272 

17.  Where,  after  making  his  report 
against  the  parties,,  the  prothono 
tary  was  tftroeted  to  inspect  an 
account  book  belonging  to  one  of 
them,  which  tended  to  support  the 
answers  given  by  the  parties,,  but 
had  been  accidentally  omitted  in 
the  first  instance,  the  prosecutor 
was  not  allowed  on  his  own  appli- 
cation to  produce  before  the  pro- 
thonotary  the  clerk  who  had  made 
the  entries  in  the  book.  Ibid. 

18.  The  Court  will  not  receive  affi- 
davits that  a  party  is  too  poor  to 
take  office  copies  of  interrogatories 
filed  against  him.  Ibid. 

19.  The  Court  refused  to  grant  an 
attachment  against  a  witness  who 
omitted  to  attend  a  trial  after 
being  served  on  the  3d  of  July 
with  a  subpoena  dated  the  18th  of 
June,  and  calling  on  him  to  attend 
trial  on  the  2d  of  July.  Alexander 
v.  Dixon*  S66 

20.  A  Defendant,  under  terms  of 
pleading  issuably,  cannot  assign 
special  causes  of  demurrer,  even 
though  the  causes  assigned  be 
matters  of  substance.  Blick  v.  by- 
moke.  379 

81.'  Where  Defendant  was  served 
with  an  order  of  court  to  reinstate 
forthwith  premises  belonging  to  the 
Plaintiff:  Held,  that  an  attachment 
could  not  issue  against  him  for 
disobedience  of  the  order,  unless 


the  service  of  is  was  ac 

with  an  oral  demand  of  pecfbnn- 

ance.   Dodington  v.  Hudson. 

Page  410 

22.  The  writ  was  returnable  on  the 
morrow  of  All  Souls.  The  De- 
fendant surrendered  to  the  she- 
riff's officer  oa  the  3d  of  Novem- 
ber, and  to  prison  on  the  5th.' 

The  Plaintiff  issued  &  rule  for 
bringing  m  the  body,  to  which  the 
sheriff  returned  cepi  corpus  et  pa- 
rotum  habeo*  An  attacbm&it 
having  thereupon  been  directed 
against  the  sheriff,  the  Court  set 
it  aside  on  payment  of  aH  costs. 
The  Kingy.  The  Sheriff  of  Wilts 
in  the  cause  Miller  v.  Bridges*    423 

23.  Where  Defendant,  whose  name 
was  John  Thomas,  had  been  ar- 
rested as  James  Thomas,  and 
signed  a  bail-bond  as  J.  T.f  the 
Court,  notwithstanding  such  sig- 
nature, set  aside  the  bail-bond. 
Coles  v.  Gum.  424 

24.  In  an  action  on  a  bUi  of  ex- 
change, the  court  would  not  com- 
pel the  Plaintiff  to  deposit  the  bill 
in  the  hands  of  the  prothonotary 
for  the  purpose  of  enabling  the 
Defendant  to  inspect  it.  HUdyord 
v.  Smith.  45i 

25.  An  attachment  was  issufed  against 
a  Defendant  for  not  commencing 
within  four  days  (at  the  end  of 
which  time  the  attachment  was 
moved  for,)  compliance  with  an 
order  of  court,  which  it  would 
have  taken  him  three  weeks  to 
complete.    Dodington  v.  Hudson. 

464 

RE- 


RECOVERY. 


SETT-OFF. 


RECOVERY. 

1.  Recovery  of  land  amended  by  in* 
Betting  meadow  and  pasture.  Fric- 
ker,  Demandant;  Fairbanks  Te- 
nant ;  Bishop,  Vouchee.    Page  22 

2.  Recovery,  Amendment  of  praecipe. 
Cox,  Demandant ;  Ince,  Tenant ; 
Gill,  Vouchee.  22 

3.  Recovery  permitted  to  pass,  not- 
withstanding an  alteration  in  the 
caption  of  the  warrants  of  attorney, 
the  affidavit  of  the  due  acknow- 
ledgment thereof,  and  the  no- 
tarial certificate.  Smale,  Demand- 
ant ;  Bremridge,  Tenant ;  Adams, 
Vouchee.  72 

4.  Recovery  permitted  to  pass*  though 
the  words  "  their  attorney"  were 
omitted  in  the  warrant  of  attorney 
given  by  two  vouchees.  Wood, 
Demandant;  Atder$ti/y  Tenant* 

212 

5.  The.  clerk  of  the  warrants  may  re- 
fuse  to  file  a  warrant  or  pass  a  fine 
till  the  attorney  employed  by  the 
patties  has  paid  his  termage  fees. 
Blackbourn,  Demandant ;  Brown 
and  Wife,. Deforciants.  277 

(L  Hie  Court  gave  leave  to  amend  a 
recovery,  by  removing  the  words 
'<  an  inbound  common"  from  a  line 

.  in  which  they  had  been  inadvert- 
ently inserted,  and  where  they  had 
no  meaning,  to  the  line  in  which 
they  ought  to  have  stood.  Re- 
covery. S17 

7.  Recovery.  Amendment  of  war- 
rant of  attorney.  Palmer9  De- 
mandant; MercdithiTenanAi.  Efi 
dingtons,  Vouchees*  S4S 


8.  Recovery.  Amendment  by  alter- 
ing the  name  of  a  parish,  refused, 
where  another  parish  appeared  in 

.  the  deed,  though  there  was  strong 
evidence  to  shew  that  the  lands 
in  the  recovery  lay  in  the  parish 
proposed  to  be  inserted.  Lord 
ElUoU,  Vomckee.  Page  405 

RE-ENTRY. 
See  Trespass,  1. 

REGULA  GENERALIS. 
See  Insolvent  Debtor,  1. 

RE-HEARING. 
The  Court  will  not  rescind  a  rule  on 
the  ground  that  at  the  time  of  dis- 
cussion, the  parties  omitted  to  pre- 
sent to  the  nottee  of  the  Court  a 
statute  which  might  have  affected 
its  decision.    DUlamore  v.  Capon. 

398 


SECURITY  FOR  COSTS. 
See  Practice!  7. 

SETT-OFF. 
A.'s  bankers,  for  nine  or  ten  years 
previous  to  his  death,  had  been  in 
the  habit  of  accommodating  him 
with  a  loan  of  lOOQi.,  upon  the 
security  of  his  promissory  note, 
which  was  renewed  every  three 
months,  the  bankers  upon,  those 
occasions  discounting,  the  note,  by 
placing  the  amount  of  it  to  the 
credit,  of  A^  as.  cash  paid  in  by 

him, 


540 


SETT-OFF. 


him,  and  debiting  him  on  the  other 
<ide  with  the  discount.  A.9  also, 
about  two  months  prior  to  his 
death,  accepted,  payable  at  his 
bankers,  a  bill  drawn  by  B.  on  A. 
for  467/.;  this  bill  having  been  paid 
away  by  B.,  was  discounted  by  the 
bankers  for  a  holder  who  did  not  in- 
dorse it,  and  the  bankers  were  the 
holders  when  the  bill  became  due. 
On  the  morning  the  bill  became 
due,  before  the  arrival  of  the  post, 
the  bankers,  who  had  in  their  hands 
1421/.  of  A.'a  money,  wrote  off 
the  bill  to  the  debit  of  A.'*  ac- 
count i  the  same  day's  post  informed 
them  of  A.'*  death  two  days  be- 
fore they  called  upon  B.  to  pay, 
and  B.  paid  401.  on  account  of  the 
bill,  on  a  representation  from  them 
that  40/.  would  be  wanting  to  make 
A.'b  account  right.  At  this  time 
the  lagt  promissory  note  for  1000/., 
given  f  ,.£•  to  the  bankers,  had 
fifty-thrcv  4&y»  to  run;  but  the 
bankers  immediately  entered  that 
note,  as  well  as  the  bill  of  exchange, 
to  the  debit  of  A.' 8  account,  allow- 
ing on  the  other  side  a  rebate  of 
discount  for  the  time  the  note  had 
to  run. 

The  executors  of  A.  having,  be- 
fore the  fifty-three  days  expired, 
sued  the  bankers  for  the  balance 
in  their  hands  at  the  time  of  AS 8 
death:  Held,  that  the  bankers 
might  set-off  against  the  demand 
of  the  executors  the  4672.  written 
off  on  the  bill  of  exchange,  but  not 
the  1000/.  on  the  promissory  note. 
Rogerton  and  Another,  Executors 
of  Stevens,  v.  Ladbroke.     Page  93 


SHIP-OWNER. 


SHERIFF. 
See  Execution,  1.  and  Practice,  12. 

A  sheriff  who  levies  arrears  of 
taxes  under  48  G.S.  c.  141.  No.  5. 
par.  2.  is  not  entitled  to  notice  of 
an  action  to  be  brought  against 
him  for  any  thing  done  under  the 
provisions  of  that  act.  Copland  v. 
Powell.  Page  969 

SHERIFFS  OFFICER. 
See  Arrest. 

SHIP-OWNER. 

1.  The  captain  of  a  ship,  which  was 
.  about  to  sink  from  the  effects  of  bad 
weather,  put  into  a  port  short  of  his 
destination,  and  thinking  that  the 
expence  of  repairs  would  frustrate 
the  ship  owners  adventure,  sold  the 
cargo  under  the  order  o€  a  Vice- 
Admiralty  Court,  though  he  might 
have  forwarded  it  to  its  destin- 
ation by  another  vessel,  and  might 
have  repaired  his  own  ship :  Held, 
that  he  ought  either  to  have  for- 
warded the  cargo  or  have  repaired 
his  own  ship ;  that  he  had  no  au- 
thority to  sell  the  cargo,  and  that 
his  owners  were  liable  to  the  own- 
ers of  the  cargo  for  the  non-delivery 
thereof,  though  the  bill  of  lading 
stipulated  only  for  a  conveyance, 
"  the  dangers  and  accidents  of  the 
seas  and  of  navigation  of  what  kind 
soever  excepted."  Cannon  and 
Others  v.  Meaburn  and  Others. 

24S 
%  In 


STATUTE  OF  FRAUDS.       STATUTE  OF  LIMITATIONS.  541 


2.  In  an  action  against  a  ship-owner 
for  damage  sustained  by  the  loss 
of  goods  laden  on  board  hn  ship, 
the  extent  to  which  he  is  responsi- 
ble, where  the  completion  of  the 
voyage  is  prevented  by  the  tortious 
sale  of  the  ship,  is  the  value  of  the 
ship  at  the  time  of  sale,  and  the 
amount  of  freight  she  would  have 

•-  earned  had  she  completed  her  voy- 
age, not  the  amount  of  freight  cal- 
culated on  at  the  commencement 
of  the  voyage.  Carman  and  Others 
v.  Meabwm  and  Others.  Page  465 

SOUTHWARK  COURT  OF  RE- 
QUESTS ACT. 

In  order  to  proceed  under  the  South- 
mark  Court  of  Request's  Act, 
22  G.  2.  c.47.,  both  Plaintiff  and 
Defendant  must  be  resiant  within 
the  jurisdiction  of  the  court.  Dil- 
lamore  v.  Capon.  388 

SPARRING  EXHIBITIONS. 
.  See  Libbl,  1,  2. 

STATUTE  OF  FRAUDS. 

1.  The  purchaser  of  100  sacks  of 
good  English  seconds  flour  at  4:5s. 
a  sack,  wrote  to  the  vendors  as 
follows :  ••  I  hereby  give  you 
notice,  that  the  corn  you  delivered 
to  me  in  part  performance  of  my 
contract  with  you  for  100  sacks  of 
good  English  seconds  flour  at  45a. 
per  sack,  is  of  so  bad  a  quality 
that  I  cannot  sell  it,  or  make  it 
into  saleable  bread.  The  sacks  of 
Vol.  I. 


flour  are  at  my  shop,  and  you  will 
send  for  them,  otherwise  I  shall 
commence  an  action."  To  which 
the  vendors  answered  by  their  at- 
torney. "  Messrs.  L.  and  L.  con- 
sider they  have  performed  their 
contract  with  you  as  far  as  it  has 
gone,  and  are  ready  to  complete 
the  remainder;  and  unless  the  flour 
is  paid  for  at  the  expiration  of  one 
month,  proceedings  will  be  taken 
for  the  amount."  Held,  that  a 
jury  was  warranted  in  concluding 
that  the  contract  mentioned  in  the 
vendor's  answer  was  the  same  as 
that  particularized  in  the  pur- 
chaser's letter;  and  that,,  there- 
fore, the  two  writings  constituted  a 
sufficient  memorandum  of  the  con- 
tract under  the  seventeenth  section 
of  the  statute  of  frauds.  Jackson 
v.  Lowe  and  Lynam.  •  Page  9 
2.  Held,  that  an  agreement  to  pro- 
cure coals  at  B.  and  convey  them 
to  L  need  not  be  in  ng  under 
the  statute  of  frauds  Cobbold  v. 
Caston.  399 

STATUTE  OF  LIMITATIONS. 

1.  In  an  action  on. a  promissory  note> 
the  Defendant  having  pleaded  the 
statute  of  limitations,  the  Plaintiff 
gave  in  evidence,  as  proof  of  an 
acknowledgment  within  six  years, 
the  following  letter  from  the  De- 
fendant to  the  Plaintiff:  "  Business 
calls  me  to  Liverpool.  Should  I 
be  fortunate  in  my  adventures,  you 
may  depend  on  seeing  mc  in  Bris- 
tol; otherwise,  I  must  arrange 
O  o  matters 


MS  STATUTE  OF  LIMITATIONS.   SUMMARY  INTERPOSITION. 


matter*  with  you  as  circumstances 
will  permit."  The  Defendant  did 
not  shew  that  there  were  any  other 
matters  besides  the  promissory 
note  to  which   the   letter  coufld 


Held,  that  it  was  properly  left 
to  the  jury  to  decide  whether  this 
letter  referred  to  the  matter  of  the 
promissory  note,  and  was  a  suffi- 
cient acknowledgment  to  take  the 
.case out  of  the- statute*  Frost  v. 
Bengough.  Page  866 

%  In. Jim*  1*12,  Ai  sued  Hi  and  6. 
in  the  King's  Bench,  for  a  debt  of 
IOO0&,  an*  G»  being  abroad,  writs 
•of  otafe  cmpm*  and  pluriss tapias, 
returnable  in  Michaelmas  term, 
1812,  and  Hilary  term,  1813,  were 
issued  against  him  with  a  view  to 
outlawry,  but  a  commission  of 
bankrupt  having  been  taken  out 

-  against  N.,  the  proceedings  in 
outlawry  against  G.  were  sus- 
pended.   Except  touching  at  Deal 

-  wi  Aptil>  181*,  on  his  passage  from 
6t.  tlbet  to  Dort,  G.  never  re- 
turned to  Great  Britain  tiH  July, 
161&  In  February,  1821,  A.  com- 
menced a  new  action    in  E.  B. 

-  against  6*  fbr  the  same  debt  as 
was  the  subject  of  the  former 
action,  but  having  failed  in  his 
attempt  to  Arrest*  (7.,  issued,  upon 
this  debt,  a  "commission  of  bank- 
rupt against  htm  in  March,  1821, 
and  in  ,  1821,  after  0.  had 
commenced  an  action  to  try  the 
validity  of'  the  commission,  en- 
tered up  continuances  in  the  action 
commenced  June,  A8V2  :    Held, 


that  at  the  time  of  issuing  the  com- 
mission of  bankrupt,  die  debt  in 
<  question  was  a  good  petitioning 
creditor's  debt.  Gregory  v.  Hur- 
rilL  Page&A 

STAYING  PROCEEDINGS. 
Practice.  Stayhigproceedings.  Lo*g- 
ridge  and  Others  ▼.  Brewer.      307 

SUBPCENA,.       . 
See  Practice,  19. 

SUMMARY  INTERPOSITION. 

See  ATtDnysv,  S,  4, 5. 

A.  being  committed  for  a  forgery, 
the  prosecutor  called  on  him  in 
prison,  and  said  he  had  no  wish  to 
appear  against  A^  but  that,  the  jft- 
torney  concerned  (an  attorney  of 
this  Court,)  would  proceed  unless 
his  costs  were  paid*  which  the  pro- 
secutor had  no  means  of  paying; 
he  then  proposed  that  Am  should 
•  advance  the  money-}  A.  did  ao, 
and  it  .got.  into  the  hands  of  the 
prosecutor's  attorney;  notwith- 
standing this,  A.  was  put  on  his 
trial,  and  the  prosecutor  appeared 
against  him.  A*,  however,  being 
acquitted,  applied^ to  this  Court  to 
compel  the  prosecutors. attorney 
to  refund  the  money,  putting,  in 
an  affidavit  of  his  innocence  of  the 
offence  charged,  on  Jiini,  and  that 
he  paid  the  money  because,  $oai 
his  knowledge  of  the  parties,  ha 
believed  his  life  in  danger. 

The 


TRESPASS. 


UNNECESSARY  COUNTS.  541 


The  Courl  refused  to  interfere. 
£kparte  Brookes.  Page  105 


TENANCY  IN  COMMON. 
Where,  under  an  act  of  parliament, 
a  canal  reservoir  was  made  over 
lands  in  which  A.  and  B.  had  se- 
parate interest*,  and  the  act  pro- 
vided "  that  it  should  be  lawful 
for  the  owner  or  owners  of  the 
lands  on  which  any  such  reser- 
voir should  be  made  to  let  all 
die  water,  out  of  such  reservoir 
once  in  seven  yepr&.  for,,  the  pur- 
pose of  taking  the  fish  therein:" 
Held,  that  A.  and  B.  were  not 
tenants  in  common  of  this  sep- 
tennial fishery.  Snape  and  Wife 
v.  Dobds.  202 


TRESPASS. 

1.  A  tenant  having  omitted  to  deliver 
op  possession  when  his  term  had 
expired  after  a  regular  notice  to 

"-  quit,  the  landlord  in  his  absence 
broke  open  the  door,  and  resumed 

•  possession ;  though  some  articles 
of  furniture  remained. 

The  tenant  having  obtained  a 
verdict  against  the  landlord  in  tres- 

•  pass  for  this  entry,  the  Court 
granted  a  new  trial,  holding  that 
the  landlord  might  so  enter  in  such 
case.     Turner  v.  Mcymott.      158 

%  If  one  does  an  injury  by  unavoid- 
able accident,  an  action  does  not 
lie ;  alUer,  if  any  blame  attaches 


to  him,  though  he  be  innocent  of 
any  intention  to  injure;  aa  if  he 
drive  a  horse  too  spirited,  or  pall 
the  wrong  rein,  or  use  imperfect 
harness,  and  the  horse  taking  fright 
kills  another  horse.  In  such  a 
case  the  Court  refused  to  grant  a 
new  trial,  though  the  judge  who 
presided,  aft*  summing  up,  told 
the  jury  the  Defendant  was  liable, 
even  though  the  accident  were 
unavoidable,  and  no  blame  were 
imputable  to  him ;  omitting  to  di- 
rect the  jury  to  consider  whether 
the  accident  was  unavoidable  or 
occasioned  by  any  fault  in  the  De- 
fendant. IVakema*  v.  RaHntan. 
Page  313 

TROVER. 

See  County  CougT. 

In  an  action  of  trovtr  fop  goods,  one 
of  the  Plaintiff'a  witnesses  stated 
on  cross-examination  that  he  had 
heard  the  Plaintiff  say  he  bad  been 
discharged  under  .the  Lords'  Act 
subsequently  to  the  sale  of  the 
goods ;  a  verdict  having  been  found 
for  the  Plaintiff,  the  Court  discharg- 
ed a  rule  nisi  to  set  it  aside,  which 
had  been  moved,  for  on  the  ground 
that  the  Plaintiff*  declaration  shew- 
ed he  bad  no  title  to.  sue.  Ovm- 
nerseU  v.  Adamsoa.  73 

UNNECESSARY  COUNTS. 
Sec  Pleading,  10. 


5*2  WARRANTY. 

VARIANCE. 
See  Pleading,  1.  8. 12. 

VlBNUE. 
The  Defendant  cannot  change  the 
venue  after  an  order  for  time  to 
plead,  on  the  terms  of  taking  short 
notice  of  trial  for  adjourned  Lon- 
don sittings  after  term.  Nun  v. 
Taylor.  Page  186 


WAIVEB. 

A  writ  served  in  November,  called  on 
Defendant  to  appear  in  June:  an 
admission  of  debt  by  Defendant, 
subsequently  to  service  of  the  writ, 
and  request  of  time  to  pay  such 
debt,  held  a  waiver  of  the  irregu 
larity.    Raxves  v.  Knight.         132 

WARRANTY. 

Warranty.    "  To  be  sold,  a  black 
gelding,  five  years  old ;  has  been 


WRIT  OF  RIQHT. 

constantly  driven  in  the  plough — 
Warranted-/'  Held,  that  the  vw- 
ranty  applied  to  soundness  only. 
Richardson  v.  Brown.      Page  S44 

WASTE. 

In  a  writ  of  waste,  it  appeared  that 
the  Defendant  had  (though  not 
within  six  years)  cut  down  timber 
on  an  estate  in  the  proportion  of 
thirty-seven  to  fifty;  but  it  was 
admitted  that  many  of  the  trees 
had  been  felled  for  the  benefit  of 
the  estate.  The  jury,— who  were 
directed  to  find  for  the  Plaintiff  if 
they  thought  the  felling  injurious 
to  the  inheritance,  for  the  Defend- 
ant if  not  injurious,  — having  found 
for  the  Defendant,  the  Court 
granted  a  new  trial.  Redfern  v 
Smith.  S82 

WRIT  OF  RIGHT. 

Amendment  is  so  little  favoured  in  a 
writ  of  right  that,  after  an  amend- 
ment had  been  made  under  a 
judge's  order,  the  Court  discharged 
the  order.     Tooth  v.  Boddingien. 
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